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SUPEEME  COURT. 

RICHARD  W.  MEADB  agt.  THE  ST.  Louis  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  ST.  Louis  LIFE  INSURANCE  COMPANY  and 
WILLIAM  A.  GREGORY. 

A  contract  by  a  life  insurance  company  to  pay  a  sum  certain  on  a  future 
day,  or  on  the  death  of  a  party  before  that  day,  on  condition  that  the 
other  party  should  pay  to  it  a  certain  sum  yearly,  is  violated  by  the 
company  when  it  transfers  all  its  assets  to  another  company  and  ceases 
to  do  business. 

Such  violation  of  the  contract,  during  its  term,  gives  the  policyholder  the 
right  to  rescind,  and  sue  for  and  recover  the  whole  amount  of  premiums 
paid,  with  interest,  as  money  had  and  received  for  his  benefit. 

The  policyholder  in  such  a  case  may  bring  an  action,  in  the  nature  of  a 
bill  in  equity,  on  his  own  behalf  and  on  behalf  of  all  others  similarly 
situated,  to  recover  premiums  and  prevent  the  transfer  of  property  of 
the  company;  and  in  such  an  action  an  injunction  will  issue  and  a 
receiver  be  appointed. 

Kings  Special  Term^  April,  1875. 

Robert  Sewell,  for  plaintiff. 

James  Emott  &  H.  T,.  Burnett,  for  defendant. 

'  PRATT,  J.  —  The  plaintiff  took  out  a  policy  of  life  insur- 
ance in  the  St.  Louis  Mutual  Life  Insurance  Company,  in  a 
certain  class  or  department  known  as  the  army  and  navy 
branch,  The  object  of  forming  this  branch  was  to  induce 
officers  of  the  army  aad  navy  to  insure  in  the  company. 

The  company  is  a  foreign  corporation  created  under  the 
laws  of  the  state  of  Missouri,  but  at  the  time  of  the  issuing 
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of  the  policy  to  the  plaintiff  it  had  an  agency  in  the  city  of 
New  York,  had  complied  with  our  statutes  regulating  the 
business  of  insurance  by  foreign  companies,  and  had  received 
a  license  to  do  business  from  the  superintendent  of  the  insur- 
ance department  of  New  York.  It  had  full  power  to  enter  into 
the  contract  sued  upon  and  to  bind  itself  by  its  provisions. 

The  policy  issued  to  the  plaintiff,  a  copy  of  which  is  annexed 
to  the  complaint,  in  consideration  of  the  annual  premium  of 
$162.40  to  be  paid  yearly  for  thirty  years,  insures  the.  life  of 
Richard  W.  Meade  in  the  suui  of  $5,000,  payable  to  him  on 
the  19th  day  of  March,  1901,  or  if  he  should  die  before  that 
day  to  his  wife. 

It  is  provided,  that  a  failure  to  pay  any  premium  when  due 
shall  forfeit  the  policy,  except  that  if,  after  three  annual  pay- 
ments have  been  made,  the  insured  ceases  to  pay  premiums 
such  default  shall  not  work  forfeiture,  but  the  sum  insured 
shall  be  commuted  or  reduced  to  such  proportional  part  as 
the  sum  of  the  annual  premiums  paid  shall  bear  to  the  sum 
of  the  premiums  stipulated  to  be  paid. 

It  is  further  provided,  that  the  insured  shall  be  permitted 
to  serve  in  his  profession  in  the  army  or  navy,  in  peace  or 
war ;  but  if  he  should  leave  the  service  of  the  United  States 
the  policy  is  to  be  placed  under  the  conditions  of  policies,  in 
the  same  class  of  the  said  company,  in  civil  life. 

It  is  also  provided,  that  the  surplus  arising  from  the  over- 
payment of  premiums  on  this  class  of  risks  (army  and  navy) 
shall  be  determined  from  its  own  mortality,  and  shall  be 
divided  equitably  to  the  members  of  that  branch  of  the  com- 
pany's business. 

There  is  also  a  provision  that  the  policy  may  be  assigned 
and  the  beneficiary  changed. 

The  policy  is  executed  under  seal  of  the  company  and 
attested  by  the  president  and  secretary  at  St.  Louis,  on  the 
19th  of  March,  1871,  and  countersigned  on  the  4th  of  May, 
1871,  by  Gregory  and  Houston,  agents. 

It  is  a  special  provision  of  the  policy,  next  before  the  attesta- 
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tion  clause,  that  the  policy  shall  not  go  into  effect  until  the 
first  premium  be  paid,  and  until  it  is  countersigned  by  Gre- 
gory and  Houston,  New  York  city. 

The  premium  was  paid,  and  the  policy  countersigned  and 
delivered  in  New  York. 

The  plaintiff  paid  three  annual  premiums ;  the  fourth  annual 
premium  was  due  on  the  19th  March,  1874.  This  premium 
was  not  paid. 

Before  that  time  the  St.  Louis  Mutual  Life  Insurance 
Company  had  executed  a  general  assignment  of  all  its  prop- 
erty, of  every  kind  and  nature,  to  the  Mound  City  Life 
Insurance  Company,  the  last  named  company  assuming  all 
its  liabilities. 

The  St.  Louis  Mutual  Life  Insurance  Company  was  not 
dissolved  or  wound  up,  but  gave  up  its  business  to  the  Mound 
City  Company  and  practically  ceased  to  exist. 

The  defendant  Gregory,  who  had  been  the  agent  of  the  old 
company  in  New  York,  became  the  agent  of  the  Mound  City 
Company  as  far  as  the  laws  of  New  York  would  allow  him, 
but  as  this  last  named  company  was  not  admitted  to  do  busi- 
ness in  New  York  his  agency  was  practically  confined  to 
collecting  the  premiums  on  policies  issued  by  the  St.  Louis 
Mutual  Company. 

Instead  of  paying  the  premium  due  on  the  nineteenth 
March  the  plaintiff  asked  for  a  commuted  policy  for  the  sum, 
which  would  be  equitable  in  proportion  to  premiums  paid. 
He  surrendered  his  policy  to  the  agent  of  the  old  company 
and  he  received  a  policy  for  $500  from  the  agent,  supposing 
it  to  be  a  policy  of  the  St.  Louis  Mutual  Life  Insurance 
Company.  Within  a  few  days  he  discovered  that  the  policy 
so  received  was  issued  by  the  St.  Louis  Life  Insurance  Com- 
pany and  not  by  the  St.  Louis  Mutual  Life  Insurance  Company, 
the  company  in  which  he  was  insured ;  and  immediately  upon 
discovering  this  he  returned  the  policy. 

The  commuted  policy  was,  in  fact,  issued  by  the  Mound 
City  Company  under  a  new  name  which  they  had  legally 
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assumed  after  absorbing  the  business  of  the  old  company, 
and  in  a  spirit  of  conciliation  toward  the  policyholders  of 
the  old  company. 

These  are  the  facts  upon  which  this  action  is  brought. 
The  plaintiff  claims  that  the  contract  made  between  him  and 
the  company  has  been  violated  by  the  company,  by  the  trans- 
fer of  all  its  property  and  business  to  a  strange  corporation. 

That  he  is  relieved  from  all  liability  under  the  contract, 
as  the  company  has  put  it  out  of  its  power  to  perform  the 
obligations  of  the  policy  on  its  part,  and  that  he  is  entitled, 
on  his  own  behalf  and  on  behalf  of  all  the  members  of  the 
army  and  navy  class,  to  the  aid  of  a  court  of  equity  to  enforce 
his  remedy. 

He  has  already  had  the  benefit  of  an  injunction  order 
issued  at  the  commencement  of  this  action,  forbidding 
defendant  Gregory  from  transferring  to  the  new  company 
any  of  the  funds  of  the  old,  and  there  is  a  fund  now  in 
Gregory's  hands  within  the  jurisdiction  of  this  court,  which 
fund  formed  a  part  of  the  assets  of  the  St.  Louis  Mutual 
Life  Insurance  Company,  attempted  to  be  transferred  to  the 
M^ound  City  Company. 

The  premium  of  insurance  on  lives,  unlike  marine  or  fire 
risks,  can  never  be  marked  off  as  earned.  If  the  contract 
continues,  the  day  of  payment  must  come.  It  is  therefore 
necessary  for  a  company  to  keep,  against  each  policy,  a  fund 
which  shall  grow  yearly  by  the  addition  of  interest  and 
premium,  until,  at  the  maturity  of  the  policy,  it  shall  equal 
the  amount  to  be  paid  (Cohen  agt.  N.  Y.  Mutual,  50  N.  Y., 
619).  This  is  a  duty  required  by  law,  both  in  Missouri  and 
New  York. 

Whether  this  contract  be  construed  as  a  New  York  con- 
tract or  a  Missouri  one,  is  immaterial  in  this  respect.  In 
either  case  the  company  owed  to  the  insured  the  duty  of 
keeping  invested  this  fund,  which  is  called  the  reserve. 

The  St.  Louis  Mutual  Life  Insurance  Company  has  failed 
in  this  duty,  and  has  voluntarily  transferred  the  reserve  on  the 
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plaintiff 's  policy,  and  on  all  its  policies,  to  the  reinsuring 
company. 

This  is  in  violation  of  the  contract  with  the  plaintiff.  It 
cannot  be  that  he  is  bound  to  go  on  for  thirty  years  paying 
his  premium  yearly,  if  he  can  find  any  agent  of  the  old  com- 
pany to  pay  it  to,  and  trust  to  the  chance  of  the  company 
being  able  to  pay  him  the  amount  of  his  policy.  The  law 
does  not  require  him  to  do  so. 

The  party  in  default  must  bear  the  consequences  of  the 
default,  and  not  the  party  who  has  performed  the  conditions 
on  his  part. 

The  law  is  settled  to  be,  that  whenever  one  party  to  a  con- 
tract refuses  to  execute  any  substantial  part  of  the  agree- 
ment, he  thereby  gives  to  the  other  party  the  option  to 
rescind  the  entire  contract  (Dubois  agt.  Del.  <&  Hud.  Canal 
Co.,  4  Wend.,  289;  Rusted  agt.  Craig,  36  N.  Y.,  221). 

Nor  could  the  company  claim,  under  such  circumstances 
to  be  paid  for  the  part  performed  on  its  part  (Ketchum  agt. 
Evartson,  13  Johns.,  358 ;  Jones  agt.  Judd,  4  Comstock, 
411). 

The  plaintiff  in  this  case  by  bringing  this  action,  must  be 
held  to  have  exercised  this  right  and  to  have  done  it  promptly, 
if  indeed  the  act  of  the  company  did  not  ipso  facto  rescind 
the  contract. 

Taking  this  view  of  the  case,  it  is  perhaps  unnecessary  to 
examine  the  other  grounds  upon  which  the  plaintiff  bases 
his  claim  to  relief;  as,  however,  the  remedy  sought  here  will 
be  ineffectual  unless  the  fund  within  the  jurisdiction  of  the 
court  can  be  applied  to  the  payment  of  the  sums  to  which  the 
plaintiff  and  others  of  his  class  will  be  entitled,  let  us  exam- 
ine its  condition,  and  what  right  the  new  company  has  to  it 
as  against  the  plaintiff. 

The  power  of  the  old  company  to  transfer,  as  it  has  been 
attempted,  all  its  property  of  every  name  and  kind,  to  another 
company,  must  be  sustained  by  some  express  grant  of  power, 
either  in  its  charter  or  the  general  laws  of  Missouri.  Corpo- 


NEW  YORK  PRACTICE  REPORTS. 


Meade  agt.  St.  Louis  Mutual  Life  Insurance  Co. 

rations  take  no  powers  by  implication  (15  Johns.,  382 ;  7 
Wend.,  34). 

The  only  suggestion  of  such  power  is  the  charter  right  to 
"  reinsure,  or  cause  itself  to  be  reinsured,  against  loss  on  or 
by  any  risk  or  risks  which  it  should  take,"  and  the  general 
permission  to  "  cause  itself  to  be  wholly  or  partially  rein- 
sured against  any  risk,  and  to  make  and  enter  into  all  manner 
of  contracts  relating  to  such  reinsurance,  &c."  (Insurance 
Laws  of  Missouri,  sec.  44). 

These  powers  were  granted  to  this  company  for  the  pur- 
pose of  enabling  it  to  carry  on  the  business  of  life  insurance, 
and  not  for  the  purpose  of  winding  up  the  company.  To 
transfer,  under  the  guise  of  reinsurance,  the  whole  assets  of 
a  corporation,  is  to  turn  a  statute  meant  to  be  protective  into 
an  engine  of  destruction.  It  suffices  on  this  head  to  refer  to 
the  case  of  Abbott  agt.  Hard  Rubber  Company  (33  Barb.,  578). 

But  it  is  argued  for  the  defendants  that  this  is  a  Missouri 
contract,  and  the  courts  of  Missouri  have  passed  on  this 
whole  question;. that  the  judgment  introduced  in  evidence 
binds  the  plaintiff,  and,  even  if  it  does  not  technically  bind 
the  plaintiff,  comity  requires  that  we  should  follow  the 
decision  of  the  Missouri  court ;  and  that,  the  Missouri  court 
having  sanctioned  the  transfer  of  the  assets  of  the  old  com- 
pany to  the  new,  this  court  should  follow  that  decision. 

In  opposition  to  this  view,  however,  it  is  enough  to  say 
that  judgments  are  only  binding  on  parties  and  privies,  and 
the  plaintiff  here  was  neither  a  party  nor  a  privy  (Miller  agt. 
White,  50  N.  T.,  137). 

The  decision  of  the  court  is  entitled  to  consideration,  but 
I  cannot  see  that  this  question  of  power  was  raised  or  decided. 
Even  if  it  had  been,  it  would  not  affect  the  merits  of  this 
controversy.  This  contract  was  made  in  New  York  (Ilubner 
agt.  Eagle  Co.,  10  Gray,  131 ;  Martine  agt.  Mutual  Life 
Co.,  53  N.  Y.,  339).  Its  construction  and  validity  depend 
upon  the  laws  of  this  state.  It  must  be  held  to  have  been 
made  with  regard  to  our  laws  (Chapman  agt.  Robertson,  6 
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Paige,  227,  230;  Prentice  agt.  Savage,  13  Mass.,  23).  The 
jurisdiction  of  this  court  over  the  whole  subject-matter  of 
this  controversy  is,  it  seems  to  me,  firmly  established ;  and 
if  it  were  otherwise  the  parties  have  voluntarily  appeared 
here  and  submitted  to  the  jurisdiction  (Prouty  agt.  Mich.  S. 
R.  R.  Co.,  4:  If.  Y.  Supreme  G.,  233).  The  contract, 
therefore,  having  been  rescinded  by  the  action  of  the  old 
company,  and  the  plaintiff  electing  so  to  consider  it,  he  is 
entitled  to  recover  back  the  payments  he  has  made  (  Wheeler 
agt.  Board,  12  Johns.,  363 ;  Raymond  agt.  Bearnard,  12 
Johns.,  274 ;  Weaver  agt.  Bentley,  1  Caines  R.,  47). 

And  all  other  policyholders  similarly  situated  with  him 
who,  within  a  reasonable  time,  come  in  and  demand  it,  have 
the  same  right  {Code,  sec.  119). 

The  money  in  the  hand  of  Gregory  is  the  money  of  the 
old  company,  and  it  is  a  trust  fund  held  for  the  benefit  of 
the  policyholders. 

There  is  thus  a  fund  within  the  jurisdiction  of  the  court 
which  can  be  applied  to  the  extinguishment  of  the  plain- 
tiff's claim,  and  the  claim  of  those  having  the  same  equity. 
It  is  the  duty  of  the  court  so  to  apply  this  fund. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of 
premiums  paid,  and  interest,  and  to  a  reference  to  have  the 
amount  computed.  All  other  policyholders  of  the  army  and 
navy  class  who  shall  come  in  and  claim  the  benefit  of  the 
decree  should  have  similar  relief,  and  in  the  mean  time  a 
receiver  of  the  fund  should  be  appointed,  unless  the  parties 
can  agree  that  it  be  placed  at  interest  to  abide  the  event  of 
this  suit. 

NOTE.  —  The  supreme  court  of  Missouri,  in  March,  1859,  in  McKee  agt. 
The  Phoenix  Life  Ins.  Co.  (28  Mo.,  383),  decided  that,  where  after  several 
premiums  had  been  paid  by  a  wife  on  a  policy  on  the  life  of  her  husband, 
and  she  was  divorced,  and  the  company  refused  to  accept  a  semi-annual 
premium,  the  return  of  premiums  would  be  adjudged.  The  court,  how- 
ever, expressly  states  that  such  a  measure  of  damages  would  be  inade- 
quate in  many  cases ;  especially  where  the  premium  payments  had  been 
long  continued  and  the  health  of  the  insured  life  had  become  impaired. 
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It  would  appear  that  upon  a  company  failing  to  carry  out  its  part  of  the 
contract,  a  policyholder  may  elect  what  remedy  to  seek.  He  may  treat 
the  contract  as  rescinded  and  sue  for  and  recover  the  money  paid  as 
premiums,  as  money  had  and  received  to  his  use.  In  such  a  case  he  can 
only  recover  the  premiums  not  cut  off  by  the  statute  of  limitations.  He 
may  sue  for  the  breach  of  the  contract,  and  the  measure  of  damages  will 
be  such  sum  as  he  can  procure  the  same  amount  of  insurance  for  at  the 
advanced  age  and  taking  into  consideration  his  health;  and  if  it  should 
appear  that  he  could  not,  by  reason  of  impaired  health,  obtain  insurance, 
the  whole  amount  of  the  policy  might  possibly  be  the  proper  measure  of 
his  damage.  He  might,  also,  if  he  preferred,  bring  an  action  in  the 
nature  of  a  bill  in  equity  to  determine  his  right  and  force  the  company  to 
carry  out  the  contract  (Cohen  agt.  Mutual  Life  Ins.  Co.). 

At  the  supreme  court  general  term,  Albany,  January,  1876,  in  the  case 
of  Hall  agt.  Reserve  Mutual  Life  Ins.  Co.,  the  court  held  that  a  refusal  to 
receive  a  premium  by  the  company  gave  the  policyholder  a  right  to  treat 
the  contract  as  rescinded  and  recover  the  premium  paid  as  money  had 
and  received.  There  was  no  opinion  delivered  in  this  case,  although  it 
was  elaborately  argued. 

The  doctrine  has  become  of  great  importance  to  the  policy  holders  in 
companies  which  have  been  reinsured  in  other  offices.  There  is  an 
implied  contract  on  the  part  of  an  insurance  company  to  keep  the  legal 
reserve  of  each  policy  invested  according  to  law,  and  the  doctrine  of  the 
Meade  Case  above  is,  that  a  voluntary  transfer  of  this  fund  places  it  out  of 
the  power  of  the  company  to  fulfill  its  contract,  and  gives  the  policyholder 
the  right  to  treat  the  contract  as  rescinded. 
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SUPREME  COURT. 

EBEN  -GOODWIN  and  another  agt.  LEWIS  EINSTEIN  and  others. 

Partners  —  secret  arrangement  by  one  partner  with  persons  dealing  with  the 
firm  —  accounts  between  —  lien  of  partners  on  the  shares  of  copartners  — 
equitable  set-off —  opening  accounts. 

The  plaintiffs'  firm  engaged  the  defendants'  firm,  who  are  bankers,  to  buy 
and  sell  gold  for  them,  for  which  service  the  defendants'  firm  were  to 
charge  commissions  and  interest,  as  was  their  custom  with  other 
dealers.  Rosenfeld,  a  member  of  the  defendants'  firm,  was  secretly, 
and  without  the  knowledge  of  his  partners,  interested  with  the  plaintiffs 
in  the  account.  Rosenfeld  failed,  and  with  his  failure  the  account  was 
closed,  showing  a  debit  balance  in  favor  of  the  defendants'  firm  against 
the  plaintiffs'  firm  of  $72,000.  Statements  of  this  account  had  been 
regularly  rendered  to  the  plaintiffs'  firm. 

On  the  day  of  his  failure  Rosenfeld  made  an  assignment  for  the  benefit 
of  his  individual  creditors,  notice  of  which  was  directly  given  to  his 
copartners.  Rosenfeld's  interest  in  his  firm  was  adjusted  and  ascer- 
tained, and  was  found  to  amount  to  $60,000,  which  was  claimed  by 
his  assignees.  In  reaching  this  result  no  notice  was  taken  of  his 
interest  in  the  plaintiffs'  account  with  the  defendants'  firm. 

Held,  that  the  interest  of  Rosenfeld  in  the  defendants'  firm  could  not  in 
equity,  at  the  plaintiffs'  instance,  be  subjected  to  the  payment  of  his 
proportion  of  the  indebtedness  of  the  plaintiffs,  as  appears  by  the 
accounts  between  plaintiffs  and  defendants'  firm,  to  the  prejudice  of 
the  individual  creditors  of  Rosenfeld,  provided  for  in  his  assignment 
for  their  benefit,  the  plaintiffs  having  no  equity  superior  to  that  of  such 
creditors. 

Also,  that  plaintiffs  had  no  lien  growing  out  of  their  interest  with  Rosen- 
feld in  the  account  in  question  upon  his  share  or  interest  in  the  defend- 
ants' firm. 

Also,  that  the  defendants'  firm  were  not  called  upon  in  equity  to  set  off 
against  the  claims  of  the  individual  creditors  of  Rosenfeld,  as  inter- 
posed through  his  assignment,  to  the  plaintiffs'  advantage,  his  share  of 
the  indebtedness  arising  under  the  account  in  question,  they  being 
ignorant  of  his  interest  therein  until  after  his  failure.  They  were  not, 
VOL.  LI  2 
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under  the  circumstances,  obliged  to  regard  him  as  a  debtor  to  them 
under  that  account,  opened  on  their  books  and  carried  on  exclusively  in 
the  name  of  the  plaintiffs'  firm.  The  plaintiffs  were  their  debtors. 

Also,  that  parties  cannot,  by  secret  arrangements  made  between  them- 
selves, for  their  own  individual  gain,  compel  others  standing  in  some 
well-defined  relation  to  them,  and  who  are  innocent  and  ignorant  of 
such  secret  arrangements,  to  change  the  ordinary  and  accustomed 
method  of  treating  accounts,  apportioning  interests  and  discharging 
claims,  and  become  involved  in  complications  and  contests  with  others. 

Also,  while  equity  favors  the  doctrine  of  set-off,  it  follows  the  same 
general  rule  as  courts  of  law.  The  debts  must  be  due  by  and  to  the 
same  parties. 

Also,  that  the  validity  of  the  assignment  of  Rosenfeld  could  not  be 
attacked  collaterally  in  this  action.  A  judgment  creditor's  action  is  the 
proper  remedy  to  determine  the  validity  of  that  assignment. 

The  plaintiffs  also  claiming  that  there  should  be  a  readjustment  of  the 
accounts  themselves,  between  their  firm  and  the  defendants'  firm,  upon 
the  ground  of  a  promise  made  by  Rosenfeld  to  the  plaintiffs  that,  upon 
the  closing  of  the  accounts,  there  should  be  a  concession  made  to  the 
plaintiffs  from  the  rate  of  charges,  such  promise  being  made  without 
the  knowledge  of  his  copartners : 

Held,  that  any  promise  Rosenfeld  had  made  was  clearly  in  his  own 
interest,  and  to  the  pecuniary  prejudice  of  his  copartners,  and  was  not 
binding  upon  them,  it  appearing  that  the  accounts  had  been  regularly 
rendered,  and  the  charges  made  were  the  same  as  those  against  other 
dealers  with  defendants'  firm. 

Special  Term,  1875. 

Fullerton  &  Knox,  for  plaintiffs. 

Barlow,  Larocque  &  McFarland,  for  defendants. 

VAN  VORST,  J.  —  The  letter  of  November  26,  1864,  signed 
by  E.  Goodwin  &  Brother,  addressed  to  Einstein,  Rosenfeld 
&  Co.,  and  delivered  to  that  firm,  contains  the  conditions 
upon  which  the  transactions  in  gold  to  be  conducted  by  the 
latter  for  the  former  firm,  was  to  be  carried  on.  The  closing 
part  of  the  letter  is  in  these  words :  "  You  will,  by  mail  or 
messenger,  notify  us  daily,  of  the  transactions  of  the  previous 
day,  and  charge  our  account  such  commissions  and  interest  as 
is  your  practice  with  other  customers." 
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The  terms  were  accepted  and  acted  upon.  Statements  at 
regular  intervals  were  handed  to  the  plaintiffs'  firm  by 
Einstein,  Rosenfeld  &  Co.,  of  the  transactions.  The  plain- 
tiffs' firm  were  also  duly  notified  of  the  transactions  as  they 
occurred,  and  a  member  of  the  firm  was  almost  daily  in  the 
office  of  Einstein,  Rosenfeld  &  Co.,  so  as  to  be  personally 
advised  of  the  market,  and  charges  for  gold. 

The  dealings  were  commenced  about  the  time  of  the  date 
of  the  letter,  and  an  account  was  opened  on  the  books  of 
Einstein,  Rosenfeld  &  Co.,  in  which  the  transactions  on 
account  of  plaintiffs'  firm  were  exclusively  entered.  This 
account,  known  as  account  number  one,  was  continued  until  the 
30th  day  of  September,  1865,  when  it  terminated,  showing  a 
balance  in  favor  of  plaintiffs'  firm  of  $28,000  and  upwards. 
The  plaintiffs'  firm  had  received  monthly,  on  the  first  day  of 
each  month,  from  Einstein,  Rosenfeld  &  Co.,  a  statement 
showing  the  transactions  made,  the  charges  and  commissions, 
and  the  condition  of  their  account. 

In  March,  1865,  another  account  in  gold,  known  as  account 
number  two,  was  opened  with  Einstein,  Rosenfeld  &  Co.,  in 
favor  of  plaintiffs'  firm.  In  this  latter  account,  in  pursu- 
ance of  an  arrangement  between  the  plaintiffs'  firm  and  the 
defendant  Rosenfeld,  the  latter,  a  partner  in  the  house  of 
Einstein,  Rosenfeld  &  Co.,  was  jointly  interested  with 
plain  tiffs. 

The  fact  that  Rosenfeld  had  such  interest  in  account  number 
two,  was  not  disclosed  to  his  copartners,  and  they  were  igno- 
rant of  his  having  such  interest  until  after  the  failure  of 
Rosenfeld,  which  occurred  on  the  22d  May,  1866. 

Account  number  two  substantially  closed  with  the  failure  of 
Rosenfeld,  and  with  a  debit  in  favor  of  Einstein,  Rosenfeld 
&  Co.,  of  $72,000  and  upwards.  Statements  of  this  account, 
showing  transactions  therein,  and  the  condition  thereof  was, 
from  time  to  time,  at  stated  periods,  also  rendered  to  the 
plaintiffs'  firm. 

On    the  22d  May,  1866,  the  defendant  Isaac  Rosenfeld, 
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Jr.,  made  an  assignment  for  the  benefit  of  his  creditors,  to 
the  defendants  Lazarus  Rosenfeld  and  Eugene  Shine,  notice 
of  which  was  directly  given  to  his  late  copartners. 

His  interest  in  the  firm  of  Einstein,  Rosenfeld  &  Co.,  at 
the  time  of  his  failure,  was  adjusted  by  his  late  copartners, 
and  was  found  to  be  about  the  sum  of  $60,000  which  sum 
was  claimed  by  the  assignees,  and  the  principal  part  of  which 
has  been  actually  paid  to  them. 

The  plaintiffs  claim,  in  the  first  place,  that  there  should  be 
a  readjustment  of  the  accounts  between  the  firm  of  Einstein, 
Rosenfeld  &  Co.,  and  themselves. 

I  do  not  think  that  the  evidence  calls  for  any  disturbance 
of  the  charges  made  by  Einstein,  Rosenfeld  &  Co.  Some 
time  in  the  month  of  May  or  June,  1865,  one  of  the  plain- 
tiffs' firm,  called  the  attention  of  the  defendant  Isaac  Rosen- 
feld, Jr.,  to  charges  made  by  Einstein,  Rosenfeld  &  Co.,  and 
complained  of  them. 

This,  it  will  be  observed,  was  some  six  months  after  account 
number  one  had  been  opened,  and  monthly  statements  there- 
under made  and  received,  and  some  two  months  after  account 
number  two  was  commenced. 

The  complaint  was  made  to  Isaac  Rosenfeld,  Jr.,  who 
was  secretly  and  jointly  interested  with  the  plaintiffs'  firm 
in  account  number  two.  The  complaint  was  not  communi- 
cated to  any  other  member  of  the  firm,  although,  as  the 
evidence  discloses,  the  plaintiff  who  thus  complained  to 
Rosenfeld  was  in  the  office  of  Einstein,  Rosenfeld  &  Co. 
daily,  or  nearly  so. 

Any  promise  that  Rosenfeld  should,  under  such  circum- 
stances, make  of  any  concession  on  the  close  of  the  accounts 
in  favor  of  plaintiffs'  firm,  was  clearly  in  his  own  individual 
interest,  as  concerned  in  account  number  two,  and  to  the 
pecuniary  prejudice  of  his  copartners  in  the  house.  I  do  not 
think  that  the  plaintiff  could  have  any  reasonable  ground  to 
hope  even,  that  charges  would  be  reduced  or  readjusted  on  a 
new  basis  thereafter,  if  they  still  continued  to  do  business 
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with  the  firm,  and  thereafter  to  receive,  without  objection, 
accounts  of  subsequent  transactions  made  out  upon  the  same 
basis. 

In  order  to  have  put  themselves  entirely  right,  if  they 
were  sincere  and  earnest  in  their  objections,  they  were  called 
upon  at  once  to  make  known  their  objections  to  the  other 
members  of  the  house,  who  were  ignorant  of  the  fact  that 
Rosenfeld  was  concerned  in  account  number  two,  and  had 
an  interest  adverse  to  that  of  his  copartners,  to  have  the  com- 
missions and  charges  incident  to  the  transactions,  in  that 
account  at  least,  reduced  or  adjusted  on  a  new  basis. 

But  what  effectually  disposes  of  the  plaintiffs'  claim  in  this 
regard  is  the  fact,  that  in  January,  1866,  Lewis  Einstein,  the 
senior  partner,  to  whom  the  matter  of  the  plaintiffs'  com- 
plaint was  then  referred,  informed  the  plaintiffs  distinctly 
that  they  were  doing  the  business  as  reasonably  as  they  could, 
and  at  the  same  rates  as  they  were  transacting  business  for 
others,  and  that  if  plaintiffs  were  dissatisfied  they  were  at 
liberty  to  withdraw  their  account. 

The  plaintiffs  did  not  withdraw  their  account,  but  con- 
tinued thereafter  their  relations  to  the  house  in  transactions 
in  account  number  two  until  the  failure  of  Isaac  Rosenfeld, 
Jr.,  in  the  month  of  May,  1866.  And  to  this  is  to  be  added 
the  further  fact  in  evidence,  that  the  charges  made  by 
Einstein,  Rosenfeld  &  Co.  to  the  plaintiffs  were  the  same  as 
made  to  their  other  customers.  In  fact,  that  they  had  but 
one  system,  which  was  uniformly  applied  to  every  dealer. 

It  would  seem  that  under  such  circumstances  the  plaintiffs 
have  no  just  cause  for  complaint,  and  assign  no  good  reason 
for  a  reopening  or  readjustment  of  the  accounts  in  question, 
and  they  must  be  deemed  to  be  correct. 

The  plaintiffs'  further  claim  is,  that  the  interest  of  Isaac 
Rosenfeld,  Jr.,  in  the  firm  of  Einstein,  Rosenfeld  &  Co., 
should  be  subjected  to  the  payment  of  Rosenfeld's  half  of 
account  number  two.  This  involves  the  question  whether 
the  copartners  of  Isaac  Rosenfeld,  Jr.,  can  defeat  the  appro- 
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priation  made  by  him  of  his  own  property  for  the  payment 
of  his  individual  debts. 

Any  assignment  which  he  might  make,  of  his  interest  in 
the  copartnership  in  question,  would  be  subject  to  the  pay- 
ment of  the  debts  of  the  firm  and  the  adjustment  of  its 
affairs. 

Such  adjustment,  it  seems,  has  been  made,  and  after  allow- 
ance for  all  the  copartnership  obligations,  there  remained  as 
his  share  of  the  assets  the  above  mentioned  sum  of  $60,000 
and  upwards.  Can  the  copartners  of  Isaac  Rosenfeld,  Jr., 
in  any  way  prevent  the  operation  of  his  assignment  and  the 
application  of  this,  his  property,  to  the  payment  of  his  debts 
in  a  legal  way  ?  And  are  they  called  upon  by  any  estab- 
lished principle  of  equity  to  interpose  a  lien  upon  this  share 
of  Isaac  Rosenfeld,  Jr.,  in  the  copartnership  assets  to  the 
advantage  of  the  plaintiffs  and  to  the  exclusion  of  his  indi- 
vidual creditors  ? 

It  may  well  be  that  his  copartners,  in  the  event  that  the 
plaintiffs'  firm  had  become  insolvent,  upon  learning  that  Isaac 
Rosenfeld,  Jr.,  was  interested  jointly  in  account  number  two, 
might  have  insisted  that  his  share  in  the  copartnership  should 
be  made  chargeable  with  this  whole  indebtedness. 

But  the  partners  of  Rosenfeld  had  a  legal  claim  against  the 
plaintiffs'  firm  for  the  whole  debt.  They  had  no  reason  to 
know  or  believe,  before  his  assignment  for  the  benefit  of  his 
creditors,  that  Isaac  Rosenfeld,  Jr.,  their  copartner,  was  at 
all  interested  in  this  account. 

It  is  quite  clear  that  the  plaintiffs  have  no  lien  growing  out 
of  their  relations  with  Isaac  Rosenfeld,  Jr.,  and  their  joint 
interest  with  him  in  account  number  two,  upon  his  share  or 
interest  in  the  copartnership  of  Einstein,  Rosenfeld  &  Co. 
Had  they  paid  the  whole  claim,  they  could  not  otherwise 
than  as  judgment  creditors,  with  an  execution  returned 
unsatisfied,  have  in  equity  reached  his  interest  in  that  firm, 
and  compelled  its  application  to  the  payment  of  his  proportion 
of  the  debt.  But  they  are  not  judgment  creditors. 


NEW  YORK  PRACTICE  REPORTS.         15 

Goodwin  agt.  Einstein. 

I  am  inclined  to  the  opinion  that  no  such  superior  equity 
exists  in  favor  of  the  plaintiffs,  or  in  the  individual  creditors 
of  Isaac  Eosenfeld,  Jr.,  as  calls  for  a  judgment,  directing  that 
Eosenfeld's  share  of  the  debt  created  by  account  number  two 
growing  out  of  his  private  agreement  with  plaintiffs,  should  be 
paid  out  of  his  share  of  the  assets  of  the  copartnership  firm  of 
Einstein,  Eosenfeld  &  Co.,  especially  when  such  judgment 
would  override  a  legal  appropriation,  previously  made  by 
Eosenfeld,  for  the  payment  therefrom  of  his  individual  debts. 
To  disturb  the  disposition  made  for  the  payment  of  these 
claims,  would  require  an  equity  so  strong  in  favor  of  others, 
as  to  be  preferred  to  their  prior  legal  right  under  the  assign- 
ment for  their  benefit.  In  answer  to  this  claim,  it  may  be 
stated,  as  has  already  been  suggested,  that  the  plaintiffs  are 
not  in  fact  creditors  of  Isaac  Kosenfeld,  Jr.  They  could  only 
have  become  such  by  paying  the  debt  created  by  account  num- 
ber two.  And  as  a  large  proportion  of  Isaac  Eosenfeld,  Jr.'s, 
interest,  was  in  fact  paid  over  to  the  assignees,  before  this 
action  was  commenced,  having  first  established  their  claim  at 
law,  they  could  have  tested  their  right  to  an  equitable  lien, 
or  preference,  in  an  action  against  the  assignees  to  enforce  it. 

But  I  do  not  think  that  the  attitude  of  these  plaintiffs  is 
such  as,  in  any  event,  to  give  them  in  this  action  an  equity 
superior  to  that  of  the  individual  creditors  of  Isaac  Rosenfeld, 
Jr.  And  such  equity  must  needs  be  strong,  to  overcome  the 
legal  right  secured  to  these  creditors  by  the  assignment  of 
Eosenfeld  for  their  benefit.  As  already  indicated,  I  do  not 
think  that  the  evidence  makes  out  such  case.  I  have  failed 
to  discover  any  stable  ground,  upon  which  any  equity  in 
plaintiffs'  favor,  to  priority  of  payment  out  of  Eosenfeld's 
share  of  the  copartnership  assets  over  his  other  individual 
creditors,  can  rest.  Plaintiffs,  by  their  agreement  with 
Eosenfeld,  took  the  risk,  as  to  whether  the  transactions  in 
account  number  two  would  be  profitable  or  otherwise.  It  does 
not  appear  that  the  share  of  Eosenfeld,  in  his  copartnership 
with  the  Einsteins,  was  incurred  by  any  contributions  made 
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by  plaintiffs,  to  account  number  two.  Such  result  could  not 
have  been  attained,  as  the  account  in  the  end  entailed  a  large 
loss.  And  the  plaintiffs  must  stand  towards  Rosenfeld  in  the 
same  attitude  in  which  other  creditors  who  had  individual  trans- 
actions with  him  are  placed.  The  plaintiffs  also  ask  the  court 
to  extend  the  equitable  doctrine  of  set-off  to  this  case,  and  to 
determine  that  the  defendants,  the  remaining  partners  of 
Einstein,  Rosenfeld  &  Co.,  be  compelled,  substantially,  to  set 
off  against  the  claims  of  the  individual  creditors  of  Isaac 
Rosenfeld,  Jr.,  as  interposed  through  the  assignment  in  ques- 
tion, his  share  of  the  indebtedness  arising  under  account 
number  two. 

In  the  first  place,  the  books  of  the  partnership  do  not  show 
that  Rosenfeld,  Jr.,  was  interested  in  such  account.  Such 
interest  in  him  was  created  by  a  private  understanding 
existing  between  him  and  the  plaintiffs,  undisclosed  to  the 
other  partners. 

The  other  partners  are  not  obliged  to  ^regard  Isaac  Rosen- 
feld,  Jr.,  as  a  debtor.  Their  dealings  were  with  the  plain- 
tiffs' firm,  to  whom  the  accounts  were  from  time  to  time 
rendered. 

It  may  be  that  they  had  the  right,  so  soon  as  they  dis- 
covered his  interest  in  account  number  two,  to  treat  him  as 
liable  to  his  copartners.  But  I  do  not  discover  any  thing  in 
the  case  which  shall  absolutely  compel  them  to  do  so.  Had 
large  profits  been  made  in  account  number  two,  Rosenfeld, 
through  his  undisclosed  relations  and  understanding  with  the 
plaintiffs,  would  have  been  the  sole  gainer. 

The  plaintiffs  could  have,  early  in  the  transaction,  by  dis- 
closing to  his  copartners  the  true  nature  of  Rosenfeld's  secret 
interest,  have  compelled  a  decision.  They  did  not  choose  to 
adopt  this  course.  They  were  content  to  leave  matters  as 
they  stood.  They  waited  to  make  the  disclosure  until  Rosen- 
feld had  failed,  and  made  an  assignment  of  his  property.  It 
was  then  too  late,  as  the  legal  rights  of  others  had  become 
fixed  by  that  instrument.  Besides,  the  demand,  as  far  as  the 
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interest  or  liability  of  Rosenfeld  is  concerned,  was  unliqui- 
dated. The  account  was,  in  fact,  against  the  plaintiffs. 

I  do  not  think  that  they  were  called  upon  to  split  up  the 
entire  demand,  and  seek  to  set  up  a  part  thereof  against  the 
claims  of  the  creditors  of  Rosenfeld.  Not  being  themselves 
involved  in  the  arrangement  between  the  plaintiffs  and  Rosen- 
feld, they  were  not  bound  to  enter  into  complications  and  con- 
troversies with  his  individual  creditors  and  assignees.  In 
order  to  have  done  this  they  must  have  espoused  the  plain- 
tiffs' cause,  and  have  engaged  to  shield  and  protect  them, 
through  an  equity  supposed  to  exist,  not  in  the  plaintiffs' 
favor,  but  in  that  of  the  remaining  partners  of  Rosenfeld. 

Partners  cannot,  by  secret  arrangements  made  between 
themselves,  for  their  own  individual  gain,  compel  others 
standing  in  some  well-defined  relation  to  them,  and  who  are 
both  innocent  and  ignorant  of  such  undisclosed  arrangements, 
to  change  the  ordinary,  accustomed  and  legal  method  of 
treating  accounts,  apportioning  interest,  meeting  obligations 
and  discharging  claims,  and  thus  become  involved  in  unex- 
pected complications  and  contests  with  others. 

The  remaining  partners  are  not  called  upon  to  search  for 
latent  equities,  and  interpose  them  to  a  legal  demand  for  the 
rescue  of  those  to  whom  they  owe  no  duty. 

Equity  favors,  and  seeks  to  extend  the  doctrine  of  set-off, 
but  it  follows  the  same  general  rules  as  courts  of  law.  For 
the*  purpose  of  set-off,  however,  the  debts  must  be  due  by  and 
to  the  same  parties.  That  essential  element  is  wanting  in 
any  aspect  in  which  this  case  can  be  considered.  Rosenfeld's 
interest  in  his  firm,  after  an  adjustment  of  his  affairs,  has 
been  liquidated,  but  it  exists  in  his  favor  individually.  Pre- 
vious to  such  liquidation  he  had  assigned  his  interest  in  the 
firm  for  the  benefit  of  his  creditors.  The  remaining  partners, 
to  an  action  brought  against  them  by  the  assignees  for  this 
struck  and  ascertained  balance,  could  not  legally  interpose  as 
a  defense  their  claim  against  the  plaintiffs  under  account 
VOL.  LI  3 
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number  two,  although  Rosenfeld  was,  as  between  himself  and 
the  plaintiffs,  liable  for  one-half  thereof. 

The  only  conceivable  ground  upon  which  they  would  have 
been  justified  in  such  defense,  or  position,  would  have  been 
the  adoption,  by  themselves,  of  Rosenfeld  as  a  debtor  in  con- 
junction with  the  plaintiff,  and  by  the  interposition,  not  of  a 
set-off,  but  a  lien  upon  his  share  in  the  assets  of  the  firm, 
through  their  partnership  relations  with  him.  This  equity 
demands  they  should  not  do,  to  defeat  the  legal  claims 
of  others,  when  they  have  the  means  of  collecting  their 
demands  from  their  acknowledged  debtors  in  a  legal  way. 

These  considerations  also  apply  to  the  claim  made  by  the 
plaintiffs,  that  when  a  party  has  a  lien  upon  two  funds,  and 
another  party  has  a  lien  on  one  of  these  funds,  the  first  must 
seek  his  remedy  in  the  first  instance  against  that  fund  on 
which  the  latter  has  no  lien. 

This  position  assumes  that  the  partners  of  Rosenfeld  had 
an  unquestioned  lien  on  his  share  of  the  assets  of  the  firm 
for  the  debt  in  question,  as  well  as  on  the  securities  deposited 
by  the  plaintiff  to  the  credit  of  account  number  two,  and 
also  that  the  plaintiffs  had  a  lien  on  something. 

To  what  the  lien  of  the  plaintiffs  attached,  is  not  disclosed 
in  this  connection.  "We  have  already  stated  that  in  no 
aspect  of  the  case  had  the  plaintiffs  a  lien  upon  Rosenfeld's 
share  in  the  assets  of  his  firm,  as  an  indemnity  to  them  for 
his  proportion  of  the  debt  in  favor  of  Einstein,  Rosenfeld  & 
•Co.,  against  the  plaintiffs. 

I  do  not  think  that  the  question  of  the  validity  of  the 
assignment  of  Rosenfeld  should  be  tried  in  this  action,  under 
the  pleadings.  It  would  seem  that  such  assignment  could 
only  be  attacked  directly  in  a  judgment  creditor's  action, 
where  its  validity  might  be  challenged. 

But  as  the  matter  was  to  some  extent  discussed,  subject 
to  objection  interposed  by  the  defendants'  counsel,  I  have 
looked  at  the  assignment,  and  I  do  not  consider  it  void  for 
the  reasons  assigned. 
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The  only  remaining  question  is  as  to  whether  the  plaintiff 
has  been  credited  with  the  proper  allowance  of  interest  on 
currency  balances,  at  the  rate  of  four  per  cent  per  annum. 
The  only  particular,  however,  in  which  any  question  may  be 
reasonably  entertained  under  the  evidence,  is  in  respect  to 
the  currency  balance  of  $28,878.14,  from  December,  1865, 
when  interest  was  adjusted  and  allowed.  In  statement 
March  31,  1866,  this  balance,  according  to  account  number 
one,  is  carried  into  account  number  two,  to  the  credit  of  the 
plaintiffs,  at  the  foot  of  the  account,  in  a  distinct  entry.  It 
appears  in  substantially  the  same  form  in  the  statement  of 
account  number  two,  for  30th  April,  1866. 

In  the  statement  for  May  30th,  1866,  this  credit  balance 
no  longer  appears  as  a  separate  and  distinct  entry,  but  is 
formally  carried  into  the  credit  side  of  that  account,  and  a 
balance  struck,  showing  an  indebtedness  from  the  plaintiffs 
in  favor  of  Einstein,  Kosenfeld  &  Co.  of  $44,165.68.  In 
this  account  the  plaintiffs  are  debited  with  interest  to  the 
amount  of  $1,178.33. 

The  practice  of  the  house  was  to  enter  the  balance  of  inter- 
est only  to  the  debit  of  the  party  charged  therewith.  And 
it  is  testified  to  by  one  of  the  defendants,  who  appears  to  have 
had  more  special  charge  in  respect  to  the  account,  that  in 
this  instance  such  result  was  reached  after  an  allowance  to 
the  plaintiffs  of  interest  on  the  balance  in  plaintiffs'  favor 
appearing  by  account  number  one,  and  formally  transferred 
to  account  number  two.  In  this  view  the  plaintiffs  have 
suffered  no  injustice. 

After  an  examination  of  the  whole  case,  I  find  no  ground 
upon  which  the  plaintiffs  are  entitled  to  a  judgment  for  any 
relief.  There  has  been  nothing  disclosed  to  impeach  the 
fairness  or  integrity  of  the  account,  and  the  plaintiffs  are  not 
entitled  to  the  relief  in  the  premises  for  which  they  have 
invoked  the  aid  of  this  court. 

And  their  complaint  must  be  dismissed  with  costs. 
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SUPEEME    COUKT. 
JAMES  T.  FOSTER  agt.  JENNIE  L.  HUGHES  and  others. 

Action  to  foreclose  mortgage  —  equitable  defense  interposed  —  stay  of  proceed- 
ings ordered  on  motion. 

A  court  of  equity  will  not  allow  itself  to  be  used  fraudulently,  and  can 
prevent  inequitable  consequences  even  in  the  exercise  of  a  legal  right. 

Where  it  appeared  that  the  real  object  of  a  foreclosure  suit  was  not  to 
procure  satisfaction  of  the  debt  but  to  assist  a  husband  to  coerce  his 
wife,  who  owned  the  fee,  to  settle  litigations  between  him  and  her,  the 
court  will  prevent  its  process  being  thus  abused. 

In  such  a  case,  where  the  wife  tendered  to  the  mortgagee  the  amount  of 
his  debt  —  principal,  interest  and  costs  —  and  asked  that  the  mortgagee 
assign  the  mortgage  to  some  one  designated  by  her,  and  the  mortgagee 
refused,  Mid,  that  proceedings  in  this  action  should  be  stayed. 

New  York,  Special  Term,  November,  1874. 

MOTION  on  behalf  of  the  defendant  Jennie  L.  Hughes  for  a 
stay  of  proceedings.  The  suit  was  brought  to  foreclose  a 
mortgage.  The  defendant  Jennie  L.  Hughes  was  the  owner 
of  the  fee.  She  was  a  married  woman,  and  was  suing  her 
husband  to  annul  her  marriage,  on  the  ground  that  he  had 
another  wife  at  the  time  he  married  her.  There  were  also 
several  other  suits  between  them  respecting  property.  She 
tendered  the  plaintiff,  who,  she  swore,  was  a  friend  of  her 
husband,  the  amount  —  principal  and  interest  —  due  upon 
the  mortgage,  and  offered  to  pay  the  costs  of  the  suit,  and 
requested  an  assignment  of  the  mortgage  to  a  friend  to  be 
named  by  her.  The  plaintiff  refused  to  make  any  assign- 
ment. The  affidavits  showed  that  the  mortgage  was  being 
foreclosed  in  the  interest  of  the  husband,  and  that,  in  conse- 
quence of  the  litigations,  and  the  Us  pendens  in  this  and 
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other  suits,  she  could  not  obtain  a  new  mortgage  ;  and  there 
was  evidence  tending  to  show  that  the  object  of  this  suit  was 
to  coerce  Mrs.  Hughes  to  settle  her  litigations  with  her 
husband. 

Richard  S.  Newcombe,  attorney,  and  Albert  Cardozo,  of 
counsel,  for  motion. 

Charles  Jones,  attorney  and  counsel  for  plaintiff,  in 
opposition. 

DONOHUE,  J. — Courts  of  equity,  or  exercising  equitable 
powers,  will  at  all  times  prevent  the  improper  use,  even  in  a 
legal  way,  of  their  process,  and  have  the  power  to  prevent 
inequitable  consequences  of  the  assertion  of  even  a  legal 
right. 

In  this  case  it  is  clear  to  me  that,  while  the  denial  of  the 
plaintiff  is  made  strongly,  it  is  not  true,  but  that,  at  the 
bottom,  this  mortgage  is  being  used  to  obtain  an  end  different 
from  what  is  the  right  of  the  parties.  On  the  payment  of 
the  plaintiff 's  demand,  with  interest  and  costs,  he  will  obtain 
all  that  the  law  or  equity  entitles  him  to,  and  there  can  be  no 
excuse  for  him  to  refuse  an  assignment  of  the  mortgage. 
Upon  making  such  tender  to  him,  if  he  refuses  to  assign,  his 
proceedings  in  this  action  are  stayed. 

Motion  granted. 
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CHEMUNG  COUNTY  COURT. 

PKICE  SICKLES,  respondent,  agt.  EMILY  E.  GOULD  and  NELSON 
GOULD,  appellants. 

Trespass  — joint  liability  of  defendants  —  evidence. 

In  an  action  brought  in  a  justice's  court  for  trespass  caused  by  defend- 
ants' cattle  in  breaking  and  entering  the  close  of  the  plaintiff  and 
destroying  the  crops  of  the  latter,  where  the  evidence  is  sufficient  to 
sustain  the  action,  a  joint  liability  against  the  two  defendants  is  prima 
facie  made  out. 

Where  it  does  not  appear  that  one  of  the  defendants  is  a  married  woman 
she  must  be  treated  as  a  feme  sole.  If  the  defendants  claim  a  nonsuit  on 
the  ground  that  she  is  a  married  woman  and  has  no  joint  interest  with 
the  other  defendant  in,  or  control  over,  the  cattle  doing  the  damage, 
such  facts  should  have  been  set  up  in  the  answer  and  proved  on  the  trial. 

Bare  possession  of  a  chattel  is  sufficient  to  maintain  trespass  against  a 
wrong-doer.  Therefore  evidence  offered  to  show  title  or  an  interest  in 
the  crops  damaged,  in  a  third  person,  was  properly  excluded,  it  appear- 
ing that  the  plaintiff  was  in  the  exclusive  possession  of  the  premises 
and  of  the  property  damaged. 

A  question  put  to  a  witness,  "How  many  bushels  of  corn  would  there 
have  been  on  the  piece  that  was  damaged  ?  "  called  for  the  opinion  of 
the  witness,  and  was  admissible  only  where  the  witness  possessed  the 
requisite  knowledge,  and  was  able  by  experience  to  form  an  intelligent 
judgment  from  such  experience,  skill  or  observation,  as  to  the  amount 
of  damage  which  the  question  called  for. 

It  appeared  that  the  witness  was  abundantly  qualified  to  give  such  evi- 
dence, and  consequently  there  was  no  error  in  its  admission. 

July  Term,  1875. 

Jno.  T.  Davidson,  for  respondent. 

A.  Robertson,  for  appellant. 

T.  S.  SPAULDLNG,  County  J.  —  This  is  an  action  of  trespass. 
The  plaintiff  and  defendants  occupied  adjoining  farms  in  the 
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town  of  Southport,  in  this  county.  In  November,  1874:,  a 
quantity  of  corn  and  beans  on  the  lands  occupied  by  the 
plaintiff  were  destroyed  by  cattle.  It  was  a  question  of  fact 
for  the  court  below  to  pass  upon,  and  there  was  evidence 
tending  to  show  that  the  cattle  were  the  property  of,  or  in 
possession  and  under  the  control,  of  the  defendants,  and  that 
defendants'  cattle  done  the  damage  complained  of.  John 
Fox,  a  witness  for  the  plaintiff,  testifies :  "  I  went  and  drove 
the  cattle  out;  they  went  out  in  Gould's  field,  over  the  line 
fence ;  saw  a  boy  in  defendants'  field ;  the  boy  took  the  cows 
and  went  toward  Gould's  house  with  them ;  the  defendant 
came  up  one  day  and  asked  me  about  the  cows  being  in  plain- 
tiffs corn ;  asked  me  about  his  boy  taking  the  cows ;  he  said 
they  were  willing  to  pay  the  damage  for  those  cows  I  drove 
out ;  and  asked  me  how  many  cows  there  were  and  how  many 
stouts  of  corn  destroyed."  Jacob  Sickles  testifies :  "  Have 
seen  them  (the  cattle)  in  their  (defendants')  yard  at  milking 
time,  when  I  was  there ;  I  saw  them  milking  them,  and  they 
were  in  their  possession  on  the  farm  they  occupied."  This 
evidence  is  uncontradicted  and,  I  think,  is  sufficient,  upon 
the  question  of  fact,  as  to  the  ownership  or  possession  of  the 
cattle  by  defendants,  to  warrant  the  finding  by  the  court 
below.  It  does  not  appear  that  the  defendant  Emily  E. 
Gould  is  a  married  woman.  No  such  claim  is  made  by 
the  defendants  in  the  answer  or  on  the  trial,  and  she  must 
be  treated,  therefore,  as  a  feme  sole.  Both  defendants 
were  residing  upon  the  same  premises,  and  to  all  appear- 
ances using  for  dairy  or  other  purposes  the  identical  cattle 
driven  from  plaintiff's  field,  and,  so  far  as  appearances 
indicated,  both  were  equally  interested  as  owners,  or  in 
the  possession  of  them.  Had  it  been  otherwise  it  was  easy 
for  the  defendants  to  have  proven  it.  The  plaintiff,  I  think, 
by  the  evidence  made  such  a  case  prima  facie  as  to  call 
upon  the  defendants  to  show  the  contrary.  It  is  difficult  to 
conceive,  under  the  evidence  in  this  case,  that  Nelson  Gould 
had  title  to  or  possession  of  the  cattle  in  question,  exclusive 
of  the  other  defendant.  If  the  proof  establishes  such  owner- 
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ship  or  possession  in  one,  then  it  seems  to  me  it  does  so 
equally  in  the  other.  The  motion  for  a  nonsuit  was  made 
upon  the  ground  that  no  joint  interest  by  the  defendants  in 
the  cattle  had  been  shown,  nor  that  the  defendant  Emily  E. 
Gould  had  any  interest  in,  possession  or  control  of  them. 
The  motion  was  denied,  and  counsel  for  defendants  allege 
such  denial  was  error.  Concede,  for  the  argument,  that  no 
joint  interest  had  been  shown,  or  that  the  defendant  Emily 
E.  had  any  interest  in,  possession  or  control  of  the  cattle,  it 
does  not  follow  that  the  other  defendant  might  not  be  liable. 
If,  therefore,  the  defendant  Nelson  Gould  might  be  liable, 
the  motion  for  a  nonsuit  was  properly  denied,  because  the 
motion  was  not  to  nonsuit  as  to  one  but  both  defendants. 
This  view  of  the  case  on  the  question  of  the  motion  for  a 
nonsuit  is  not  necessary,  however,  if  we  are  right  in  the  con- 
clusion that  there  is  evidence  sufficient  prima  facie  to  show 
possession  or  ownership  of  the  cattle  in  the  defendants  jointly. 
The  objection  to  the  question  put  on  cross-examination  by 
defendants'  counsel  to  Jacob  Sickles,  viz. :  "  Have  you  made 
any  parol  agreement  with  your  son  in  relation  to  these  crops 
since  the  written  agreement  was  made  ?"  was,  in  our  opinion, 
properly  sustained.  As  we  understand  the  object  of  the 
question  it  was  an  attempt  to  show  title  or  an  interest  in  the 
crops  damaged,  in  a  third  person,  and  to  the  extent  of  such 
interest,  if  any  existed,  to  defeat  the  plaintiff's  right  of 
recovery,  and  this  without  connecting  the  defendants  in  any 
manner,  or  either  of  them,  with  the  title  of  such  third  per- 
son. If  we  are  correct  in  this,  then  the  principle  applied, 
that  title  in  a  third  person  will  not  be  available ;  bare  posses- 
sion of  a  chattel  is  sufficient  to  maintain  trespass  against  a 
wrong-doer  (13  Johns.,  141;  11  Wend.,  54;  9  Cow.,  670). 
Indeed,  this  principle  is  well  settled  (See  16  How.,  547).  As 
the  case  shows,  the  question  was  asked  "  to  show  that  the 
witness  is  interested  in  the  title  to  the  crops."  Suppose  he 
was.  How  can  the  defendants  avail  themselves  of  it  as  a 
defense  ?  They  are  trespassers  and  do  not  propose  to  justify 
their  acts  through  any  right,  title  or  interest  derived  from 
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him ;  nor  is  it  proposed  to  show  that  the  plaintiff  was  not  in 
the  exclusive  possession  of  the  premises  on  which  the  injury 
was  done,  or  of  the  property  injured.  That  the  question  is 
not  affected  by  the  lllth  section  of  the  Code  providing, 
"  that  actions  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  &c.,"  see  16  How.  Pr.  .Reports,  page  547. 
The  question  whether  the  witness  Jacob  Sickles  knew  from 
the  plaintiff  or  Ms  family  that  cattle  were  in  while  the  corn 
was  growing  and  that  part  relating  to  what  he  knew  from 
plaintiff's  family,  objected  to,  was  properly  disposed  of  under 
the  objections.  The  question  was  too  broad  and  called  for 
the  declarations  of  the  plaintiff's  family  which  was  clearly 
incompetent.  The  offer  by  defendants'  counsel  to  show 
orally  the  contents  of  the  lease  under  which  plaintiff  claimed 
to  be  the  owner  and  in  possession  of  the  premises  when  the 
trespass  was  committed,  if  we  correctly  apprehend  the 
object,  it  was  to  show  an  interest  in  the  crops  by  a  third 
person,  with  which  the  defendants  were  not  connected,  and 
is  substantially  the  same  proposition  before  made  to  show 
the  witness  interested  in  the  crops,  and  as  we  have  seen,  was 
immaterial ;  we  are  led  to  the  conclusion  that  the  object  of 
the  evidence  as  to  what  the  lease  contained  was  as  we  have 
stated,  because  no  other  object  is  stated,  and  the  inquiry  of 
the  defendants'  counsel  seems,  in  the  examination  of  this 
witness,  directed  only  to  that  point.  The  question  put  to 
Walter  Dense,  "How  many  bushels  of  corn  would  there 
have  been  on  the  piece  that  was  damaged  ?"  was  objected  to 
as  calling  for  the  opinion  of  the  witness  on  a  question  not 
within  his  science  and  skill,  and  which  he  has  not  been  shown 
competent  to  give.  That  the  evidence  sought  called  for  the 
opinion  of  the  witness  based  upon  his  knowledge  of  the 
quality  of  the  soil  upon  which  the  crop  was  raised,  and  his 
experience  in  raising  crops  of  a  like  character,  on  the  same 
or  similar  soil,  and  in  short,  that  the  witness  must  possess  the 
requisite  knowledge,  and  be  able  to  form  an  intelligent  judg- 
ment from  experience,  or  observation  and  knowledge,  is  quite 
VOL.  LI  4 
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apparent,  and  we  think  if  not  shown  to  possess  that  skill  or 
knowledge,  the  witness  would  not  be  competent  to  testify  on 
that  subject,  but  the  fact  of  the  competency  of  the  witness 
to  testify  on  that  question  fully  appears.  At  folios  40 
and  41  of  the  return,  the  witness  testifies :  "I  raised  a  crop 
on  this  land  some  time  ago ;  I  am  well  acquainted  with  the 
land  and  what  it  will  produce,  and  that  he  had  been 
acquainted  with  this  land  for  thirty  years,  and  lived  within 
half  a  mile  of  it."  The  evidence  of  this  witness  on  this 
question  further  shows  that  he  had  not  worked  the  land 
since  1862  or  1863,  and  his  knowledge  of  it  was  derived  from 
what  he  observed  as  a  neighbor  living  near  it.  It  does  not 
necessarily  follow  that  a  witness  must  be  a  farmer  in  order 
to  give  an  opinion  as  to  how  much  a  given  field  will  pro- 
duce of  a  certain  kind  of  grain.  A  knowledge  derived  from 
observation,  if  of  the  requisite  degree  to  enable  a  witness  to 
speak  intelligently,  would  be  sufficient.  It  must,  however, 
appear  in  some  manner  that  the  witness  has  the  knowledge 
to  enable  him  to  testify,  or  the  admission  of  the  evidence 
would  be  error.  In  relation  to  the  quantity  of  beans,  as 
testified  to  by  this  witness,  the  same  may  be  said.  He  testi- 
fies that  he  planted  them,  knew  the  ground  they  were  raised 
on,  and  thinks  he  can  tell  how  many  it  would  produce,  and 
was,  I  think,  competent  to  give  an  opinion.  The  objection 
made  to  the  question,  "  Do  you  know  the  number  of  bushels 
you  fixed  upon  at  the  time  you  made  your  appraisal  of  dam- 
ages ?"  was,  I  think,  also  properly  overruled.  The  question 
called  for  the  knowledge  the  witness  had  on  the  subject,  per- 
sonally. It  was,  I  think,  proper  for  the  three  witnesses  who 
examined  the  crop  to  testify  what  knowledge  they  had  as  to 
the  amount  the  crop  was  damaged.  The  estimate  made  by 
them  was  the  estimate  of  each  of  them  separately.  It  is  true 
their  estimate  separately  conforms  with  each  other,  and  they 
all  agreed ;  but  it  does  not  follow  that  either  of  them  formed 
an  estimate  based  upon  the  opinion  or  estimate  of  the  other. 
I  am  of  opinion  the  judgment  should  be  affirmed. 


NEW  YORK  PRACTICE  REPORTS.  27 


Barnes  agt.  Mott. 


NEW  YOKK  COMMON  PLEAS. 

HENEY  B.  BARNES  and  others,  plaintiffs  and  respondents,  agt. 
JACOB  H.  MOTT  and  others,  defendants  and  appellants.    . 

Discharge  of  sureties  in  undertaking  on  appeal  from  judgment —  when  lien  of 
judgment  discharged. 

Where  -the  sureties  in  an  undertaking  upon  an  appeal  to  the  court  of 
appeals,  after  affirmance,  have  been  discharged  and  released  from  all 
liability  on  their  undertaking  by  the  owner  of  the  judgment  appealed 
from,  a  subsequent  assignee  and  owner  of  the  judgment  will  be  per- 
petually enjoined  from  issuing  execution  upon  such  judgment  and 
enforcing  it  against  real  estate  in  the  hands  of  a  bona  fide  purchaser  or 
his  grantee,  upon  which  the  judgment  was  a  lien  when  the  appeal  was 
taken. 

General  Term,  1875. 

Before  LOEW,  LABREMOEE  and  J.  F.  DALY,  JJ. 

APPEAL  by  the  defendant  Mott  from  a  judgment  of  the 
special  term  of  this  court  in  favor  of  the  plaintiffs. 

Luther  J2.  Marsh  c&  A.  H.  Wagner,  for  appellants. 

Benedict,  Toft  &  Benedict  and  Addison  Brown,  for 
respondents. 

LOEW,  J.  —  This  suit  was  brought  on  the  equity  side  of  the 
court  to  restrain  by  perpetual  injunction  the  sale  of  a  house 
and  lot  in  Twelfth  street  in  this  city,  under  an  execution  upon 
a  judgment  recovered  in  this  court. 
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The  judgment  in  question  was  for  $17,093.58,  and  was 
obtained  by  one  Orchard  against  Britton  and  Bininger  on  the 
2d  day  of  February,  1864.  At  that  time  Britton  was  the 
owner  of  the  premises  referred  to  and  this  judgment  thereupon 
became  a  lien  thereon. 

In  the  latter  part  of  the  year  1864,  Britton  sold  and  con- 
veyed the  said  premises  with  full  covenants  and  warranty  to 
one  Burr,  who  purchased  the  same  in  ignorance  of  the  judg- 
ment, and  paid  the  full  value  therefor ;  Burr  died  in  the  follow- 
ing year  and  his  devisees  sold  and  conveyed  the  property  to 
a  Mrs.  Ludlam,  one  of  the  plaintiffs  herein,  who  in  the  year 
1873  sold  and  conveyed  it  to  Henry  B.  Barnes,  also  one  of 
the  plaintiffs  in  this  action. 

At  the  time  of  the  conveyance  to  Burr  an  appeal  from  the 
said  judgment  to  the  general  term  of  this  court  was  pending. 
In  October,  1868,  the  judgment  was  affirmed  by  the  general 
term,  and  an  appeal  was  thereupon  taken  to  the  court  of 
appeals.  On  this  latter  appeal  two  of  the  defendants,  Wilson 
and  Darrow,  executed  an  undertaking  whereby  all  proceed- 
ings to  enforce  said  judgment  were  stayed  during  the  pen- 
dency of  said  appeal.  In  January,  1873,  the  judgment  was 
affirmed  by  the  court  of  appeals.  Immediately  thereafter  an 
action  was  commenced  against  Wilson  and  Darrow  on  their 
said  undertaking.  In  this  action  Wilson  and  Darrow  were 
defended  by  the  defendant  Wagner,  who  in  March  of  the 
same  year  settled  with  the  owners  of  the  judgment  and  took 
an  assignment  thereof  to  himself,  and  at  the  same  time 
obtained  a  discontinuance  of  the  action  against  the  sureties. 
Within  a  day  or  two  thereafter  Wagner,  by  a  release  executed 
under  his  hand  and  seal,  released  the  said  Wilson  and  Darrow 
from  all  liability  on  their  said  undertaking.  Wagner  then 
assigned  the  said  judgment  to  the  defendant  Mott,  who  caused 
an  execution  to  be  issued  thereon  by  Wagner  as  his  attorney 
to  the  sheriff  of  the  city  and  county  of  New  York.  The 
sheriff  levied  upon  the  premises  in  question  and  advertised 
the  same  for  sale,  whereupon  this  action  was  commenced. 
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The  question  is  therefore  presented,  whether  on  this  state  of 
facts  the  learned  chief  justice  before  whom  this  cause  was  tried, 
was  correct  in  adjudging  and  decreeing  that  the  said  premises 
should  be  released  and  discharged  from  the  levy  made  thereon 
by  the  sheriff,  and  that  the  enforcement  by  execution  or  other- 
wise of  any  lien  by  reason  of  the  said  judgment  against  the 
said  premises  should  be  perpetually  enjoined  and  restrained. 
"We  think  he  was  for  the  following  reasons  : 

1st.  Burr  was  a  'bonafide  purchaser  of  the  real  estate  in 
question,  and  he  and  his  successors  stood  as  respects  the 
property  in  the  relation  of  sureties  for  the  payment  of  the 
judgment  against  Britton  (Ingalls  agt.  Morgan,  10  N.  Y., 
178).  It  is  true  no  liability  could  attach  to  them  personally, 
and  their  property  only  was  bound  for  the  satisfaction  of  the 
judgment.  Nevertheless,  a  person  whose  property  is  thus 
situated  has  all  the  rights  and  remedies  of  a  surety  who  is 
personally  bound  (Ingalls  agt.  Morgan,  supra ;  Niemcewiez 
agt.  Gahn,  3  Paige,  614;  S.  C.,  11  Wend.,  312).  If,  there- 
fore, the  plaintiffs  had  been  compelled  to  pay  the  judgment 
in  order  to  preserve  their  estate  in  the  said  premises,  or  if 
the  same  had  been  taken  to  satisfy  the  judgment,  they  would 
in  equity  have  been  entitled  to  be  substituted  in  the  place  of 
the  creditor,  not  only  with  respect  to  the  judgment  itself,  but 
also  as  to  any  other  security,  fund  or  lien  which  the  creditor 
had  or  to  which  he  might  resort  for  payment  (JSoyd  agt. 
Finnegan,  3  Daly,  222,  and  cases  cited). 

2d.  As  between  the  first  sureties  bound  in  their  property, 
and  Wilson  and  Darrow  the  subsequent  sureties,  bound  per- 
sonally on  their  undertaking,  the  latter  are  primarily  liable. 
They,  with  knowledge  of  the  conveyance  to  Burr,  executed 
the  undertaking  on  appeal  to  the  court  of  appeals,  and  thus 
delayed  the  enforcement  of  the  judgment  against  the  princi- 
pal debtors  for  several  years.  Their  intervention  not  only 
might  have  prejudiced,  but  actually  did  prejudice  and  injure 
the  prior  sureties,  the  judgment  debtors  in  the  mean  time 
having  become  insolvent.  The  equities  of  the  later  sureties 
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are,  therefore,  subordinate  to  those  of  the  prior  sureties 
(Hinckl&y  agt.  Kreitz,  58  N.  J^,  583).  Hence,  if  the  plain- 
tiffs had  paid  the  judgment,  they  would  have  been  entitled 
to  be  subrogated  to  the  rights  and  remedies  of  the  judgment 
creditor  as  regards  the  undertaking  executed  by  Wilson  and 
Darrow.  But  the  latter,  on  payment  of  the  judgment,  would 
not  have  been  entitled  to  be  put  in  the  place  of  the  creditor 
with  the  right  to  enforce  the  judgment  against  the  land  of 
the  prior  sureties  (Id.). 

3d.  In  general,  if  a  creditor  does  any  act  which  is  preju- 
dicial to  the  surety  or  in  contravention  of  his  rights  as  such 
surety,  or  if  he  omits  to  do  some  act  which  his  duty  imposed 
upon  him,  and  such  act  affects  the  surety  injuriously,  the 
latter  will  be  released  from  all  liability  (Hmckley  agt.  Kreitz, 
supra;  Ingalls  agt.  Morgan,  supra).  In  this  case  "Wagner, 
with  knowledge  of  all  the  facts,  discharged  "Wilson  and  Dar- 
row from  all  liability  on  their  undertaking  on  the  appeal  to 
the  court  of  appeals.  This  act  clearly  injured  and  prejudiced 
the  prior  sureties,  because  it  deprived  them  of  their  remedy 
over  against  Wilson  and  Darrow,  the  subsequent  sureties. 
Consequently,  the  judgment  creditor,  Wagner,  lost  the  right 
of  enforcing  the  judgment  against  the  property  of  the  first 
sureties.  And  his  assignee,  Mott,  who  is  the  present  owner 
of  the  judgment,  occupies  the  same  position.  He  could 
acquire  no  other  or  greater  rights  than  his  assignor  Wagner 
had. 

It  follows  from  what  has  been  said  that  the  judgment 
appealed  from  should  be  affirmed  with  costs. 

LABKEMORE  and  J.  F.  DALY,  JJ.,  concurred. 
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JOHN  KEMP  et  al.  agt.  THE  KNICKERBOCKER  ICE  COMPANY. 

Breach  of  executory  contract — fraud  —  damages. 

Where  defendants,  wholesale  ice  dealers,  enter  into  a  written  contract 
with  the  plaintiffs,  retail  ice  dealers,  for  the  sale  and  delivery  to  the 
latter  of  a  certain  amount  of  ice  in  one  year,  at  a  stipulated  price,  and 
the  contract  provides  "  that,  in  case  of  the  inability  of  the  defendants  to 
lay  up  a  full  supply  of  ice,  or  other  casualties,  then  the  defendants  are 
bound  only  to  deliver  to  the  plaintiffs  such  proportion  of  the  above 
amount  during  such  year  as  the  quantity  of  ice  laid  up  be  to  their  full 
supply: " 

A.nd,  under  this  clause,  the  defendants  inform  the  plaintiffs  that  they  had 
been  unable  to  lay  up  a  full  supply  of  ice  for  that  year,  and,  upon 
measurement  of  the  whole  amount,  the  plaintiffs  were  entitled  only  to 
twenty-nine  thirty-thirds  per  cent  of  the  amount  stipulated  to  be  deliv- 
ered as  their  proportion,  and  thereupon  procured  from  the  plaintiffs  a 
defeasance,  or  modification  of  the  contract,  to  that  extent  (the  plaintiffs 
not  then  having  the  means  of  ascertaining,  other  than  the  defendants' 
statement,  the  correctness  of  such  information), 

When,  hi  fact,  the  defendants  had  then  their  full  and  usual  supply  of  ice, 
but  claimed  that  the  amount  of  new  ice  which  defendants  had  received 
and  laid  in  from  two  different  sources  was  the  supply  to  which  the 
plaintiffs  were  limited,  when  no  limitation  of  the  quantity,  nor  the 
obtaining  of  it  from  any  particular  source,  was  mentioned  in  the  agree- 
ment: 

The  defendants  not  only  grossly  violated  their  contract,  but,  in  doing  it, 
perpetrated  a  palpable  fraud  on  the  plaintiffs  in  procuring  from  them  a 
modification  of  the  contract  accepting  a  portion  of  the  ice,  when  they 
were  justly  entitled  to  their  full  amount. 

The  damages  to  which  the  plaintiffs  are  properly  entitled  to  recover  of  the 
defendants  for  the  breach  of  the  contract  is  the  difference  between  the 
contract-price  and  the  market-price  on  the  ice  not  delivered  under  the 
contract  at  the  time  of  the  breach. 

In  the  contract  was  a  clause,  in  substance,  that  the  plaintiffs  agree  to  pay, 
and  the  defendants  to  forfeit,  one  dollar  for  each  ton  of  ice  unaccepted 
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or  undelivered.  This  sum  of  one  dollar  thus  agreed  to  be  paid  on  the 
one  part  and  forfeited  on  the  other,  must  be  regarded  as  a  penalty  for  a 
forfeiture,  and  not  as  stipulated  damages  for  a  breach  of  the  contract. 

General  Term,  February,  1876. 

THE  defendant,  a  corporation  organized  under  the  laws  of 
this  state,  entered  into  two  contracts  with  the  plaintiffs,  dated 
respectively  February  25,  1864,  and  October  25, 1869,  for  the 
sale  and  delivery  of  ice  during  a  period  of  several  years  at  a 
stipulated  price.  Two  thousand  tons  were  to  be  delivered 
under  each  contract  in  the  year  1870,  the  ice  to  be  delivered 
daily  (Sundays  excepted)  from  defendant's  depots  in  the  city 
of  New  York,  and  to  be  sold  by  plaintiffs,  in  their  retail  busi- 
ness, at  such  price  or  prices  as  the  defendant  might,  and  which 
it  subsequently  did,  establish  for  that  year.  Defendant  reserved 
the  right  to  cancel  said  contracts  if  the  plaintiffs  should  at 
any  time  sell  all  or  any  of  such  ice  otherwise  than  at  retail 
to  customers  for  consumption. 

The  following  provision  in  each  of  the  contracts  is  the 
subject  of  the  present  controversy  : 

"  It  is,  however,  provided,  and  so  understood  by  the  parties 
to  this  agreement,  that  in  case  of  the  inability  of  the  parties 
of  the  first  part  to  lay  up  a  full  supply  of  ice  or  other  casual- 
ties, then  and  in  that  case  the  parties  of  the  first  part  are 
bound  only  to  deliver  to  the  parties  of  the  second  part  such 
proportion  of  the  above  amount,  2,000  tons  of  ice,  during 
such  year  as  the  quantity  of  ice  laid  up  be  to  their  full 
supply." 

Defendant,  in  1870,  gathered  and  stored  in  its  own  ice 
houses  on  the  Hudson  river  and  Rockland  lake  147,064  tons 
of  new  ice.  It  had  also  a  supply  of  other  large  quantities, 
viz.,  old  ice  in  the  same  ice  houses  and  in  barges  18,088  tons  ; 
also,  large  quantities  of  new  pond  ice,  25,548  tons ;  also,  cer- 
tain other  large  quantities  of  ice  gathered  and  stored  in  stacks 
at  various  points  on  the  Hudson  river  and  elsewhere,  10,500 
tons  ;  also,  ice  gathered  and  stored  on  joint  account  with  and 
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in  the  name  of  the  Washington  Ice  Co.,  between  60,000  and 
70,000  tons,  of  which  the  defendant  was  entitled  to  two-thirds  ; 
and,  also,  certain  other  large  quantities  of  ice  secured  by 
purchase  from  other  parties,  for  use  as  a  part  of  its  supply 
for  the  year  1870. 

On  or  about  May  25, 1870,  the  defendant  represented  to 
plaintiffs  that  it  had  been  unable  to  lay  up  a  full  supply  of 
ice  for  the  year  1870 ;  that  it  had  measured  the  ice  it  had, 
and  that  29.33  per  cent  of  the  2,000  tons  stipulated  to  be 
delivered  —  or  587  tons  on  each  contract  —  was  the  full  and 
fair  proportion  which  the  plaintiffs  were  entitled  to  receive. 
Believing  and  relying  upon  this  representation,  and  without 
knowledge  to  the  contrary,  the  plaintiffs  were  induced  to 
execute  two  indorsements  on  the  original  contracts,  in  the 
words  following : 

NEW  YOKK,  May,  1870. 

tl  In  consideration  of  one  dollar  and  other  considerations, 
I  agree  to  accept  587  net  tons  of  ice  as  my  pro  rata  of  this 
contract  for  the  year  1870,  on  the  same  terms  and  conditions 
mentioned  in  this  contract. 

"J.  &  W.KEMP  &  CO." 

The  29.33  per  cent  thus  allowed  and  accepted  was  esti- 
mated upon  a  measurement  of  the  new  ice  only  (147,064 
tons),  and  plaintiffs  did  not  know,  or  have  the  means  of 
knowing,  what  supply  of  ice  defendant  actually  had.  After 
the  execution  of  these  subsequent  agreements,  and  during 
the  year  1870,  plaintiffs  took  and  received  from  the  defend- 
ant 1,180  tons  of  ice  in  addition  to  the  587  tons  delivered 
under  said  contracts,  and  paid  therefor  to  defendant,  from 
time  to  time,  the  same  price  paid  by  parties  having  no  con- 
tract, viz.,  from  thirteen  dollars  to  sixteen  dollars  per  ton, 
whereas  the  prices  named  in  the  contracts  above  mentioned 
were  respectively  two  dollars  and  two  dollars  and  fifty  cents 
per  ton. 

In  April,  1873,  plaintiffs  brought  this  action  for  the  rescis- 
sion of  the  two  agreements  of  May  25,  1870,  on  the  ground 
VOL.  LI  5 
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of  fraud,  and  for  damages.  The  court,  at  special  term,  found 
for  the  plaintiffs,  setting  aside  said  agreements  as  fraudulent, 
and  finding,  as  questions  of  fact  that  defendant  was  able  to 
lay  up  and  had  laid  up  a  full  supply  of  ice  for  the  year  1870, 
within  the  meaning  of  its  contracts  with  the  plaintiffs.  Judg- 
ment was  rendered  for  $64,891.61  against  the  defendant, 
who  brings  this  appeal. 

S.  P.  Nash,  for  appellant. 
Joseph  H.  Choate,  for  respondent. 

LARREMORE,  J.  —  The  questions  presented  by  this  appeal 
may  be  considered  in  the  following  order : 

1.  The  construction  of  the  contracts  of  February  25,  1864, 
and  October  25,  1869,  and  the  alleged  breach  thereof  by  the 
.defendant. 

2.  The  validity  and  effect  of  the  agreements  of  May  25, 
1870,  as  a  defeasance  or  modification  of  said  prior  contracts. 

3.  The  measure  of  damages  resulting  from  said  alleged 
breach. 

The  true  interpretation  of  these  contracts  must  be  sought 
in  the  intention  of  the  parties  as  expressed  therein,  without 
violating  the  rules  of  law  or  language. 

The  defendant  agreed  to  sell,  and  the  plaintiffs  to  purchase, 
4,000  tons  of  ice  at  a  stipulated  price  during  the  year  1870. 
The  defendant  was  thus  bound  to  such  a  performance  on  its 
part  as  was  within  the  range  of  human  possibility  (Beebe  agt. 
Johnson,  19  Wendell,  500;  Harmony  agt.  Bingham,  12 
N.  T.,  99 ;  Del.,  Lack.  &  Western  R.  R.  Co.  agt.  Bowns, 
4  J.  &  Sp.,  126  —  reversed  58  N.  Y.,  573,  but  on  oilier 
grounds',  Booth  agt.  Spuyten  Duyvil  Rolling  Mill  Co.,  3  8. 
G.,  368  —  affirmed  in  court  of  appeals). 

The  absence  of  any  qualifying  clause  in  the  contracts  would 
have  enforced  a  resort  to  such  sources  and  the  use  of  such 
means  to  obtain  or  lay  up  a  full  supply  as  were  known  and 
used  by  wholesale  dealers. 
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But  the  liability  thus  assumed  was  qualified  by  a  subse- 
quent clause  in  said  contracts,  which  provided  that  "  in  case 
of  the  inability  of  defendant  to  lay  up  a  full  supply  of  ice  or 
other  casualties,  then  in  that  case"  the  defendant  was  only 
bound  to  deliver,  and  plaintiffs  were  entitled  to  receive,  such 
proportion  of  said  4,000  tons  of  ice  during  such  year  as  the 
quantity  of  ice  laid  up  would  be  to  said  full  supply.  An 
attempt  was  made  on  the  trial  to  explain  and  restrict  the 
meaning  of  the  terms  "  inability  to  lay  up  "  and  "  full  sup- 
ply," but  the  testimony  offered  for  that  purpose  was  so 
unsatisfactory  and  contradictory  that  the  court  below  prop- 
erly disregarded  it.  Applying,  then,  the  ordinary  rules  of 
interpretation  to  these  contracts,  we  shall  reach  the  extent  of 
the  defendant's  liability. 

The  agreements  in  question,  as  has  been  shown,  were  run- 
ning, executory  contracts,  covering  a  period  of  years,  made 
between  ice  dealers,  and  in  contemplation  of  the  necessary 
demand  and  supply  for  the  purposes  of  trade.  Each  of  the 
parties,  therefore,  should  be  held  to  such  interpretation  as 
was  contemplated  by  them  when  said  contracts  were  exe- 
cuted. 

The  chief  purpose  of  the  contracting  parties,  as  expressed 
in  their  agreements,  was  that  one  should  sell,  and  the  other 
purchase,  4,000  tons  of  ice  in  each  of  the  years  specified.  As 
the  plaintiffs  were  bound  to  take,  so  the  defendant  was  bound 
to  furnish  the  ice  as  agreed,  subject  only  to  the  possible  con- 
tingency of  an  inability  to  lay  up  a  full  supply.  The  defend- 
ant claims  that  this  question  of  supply  has  reference  to  and  is 
to  be  determined  by  the  capacity  of  its  ice  houses  upon  Rock- 
land  lake  and  the  Hudson  river,  and  the  new  ice  supplied 
therefrom  each  year.  There  is  nothing  in  said  contracts  that 
would  authorize  such  a  construction,  nor  was  it  established 
at  the  trial  that  plaintiffs  so  understood  it.  There  is  no 
reference  or  restriction  to  the  place  or  places  from  which  the 
supply  of  ice  was  to  be  taken,  nor  that  the  same  was  to  be 
laid  up  in  houses  at  all.  For  this  reason  the  construction 
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upon  this  point  must  be  contra  proferentem,  and  as  it  has 
been  established  that  in  the  year  1870  defendant  had  suffi- 
cient ice  to  meet  all  the  demands  of  its  contract  dealers,  the 
conclusion  must  follow  that  in  the  year  last  mentioned  no 
such  contingency  as  was  contemplated  by  and  provided  for 
in  said  contracts  had  happened. 

The  defendant's  counsel  relies  upon  the  case  of  the  Del., 
Lack.  (&  West.  R.  R.  Go.  agt.  Bowns  (58  N.  Y.)  in  sup- 
port of  his  interpretation  of  these  contracts.  In  that  case  the 
company  was  excused  from  performance  of  its  contract  by 
reason  of  a  strike  among  its  miners  and  employes,  for 
which  provision  was  made  by  a  clause  in  the  contract.  But 
the  court  (per  ALLEN,  J.)  distinctly  held  that  if  the  company 
had  brought  about  the  strike  to  avoid  its  contract,  and  in 
fraud  of  the  rights  of  the  defendants  in  that  suit,  the  liability 
of  the  company  would  not  have  been  avoided.  It  did  not 
appear  that  said  company  had  obtained  coal  by  other  means 
or  from  other  sources ;  in  which  respect  the  case  relied  on 
differs  materially  from  the  case  under  consideration. 

2d.  The  validity  and  effect  of  the  subsequent  agreements 
of  May,  1870,  have  been  determined  by  the  judge  who 'tried 
the  cause.  He  finds  that  said  agreements  were  obtained  by 
false  and  fraudulent  representations  made  by  the  defendant 
to  the  plaintiffs,  upon  which  they  relied  and  acted,  to  wit : 
"  that  defendant  had  been  unable  to  lay  up  a  full  supply  of 
ice  for  the  year  1870 ;  that  it  had  measured  the  ice  it  had,  \ 
and  that  twenty-nine  per  cent  of  the  2,000  tons  stipulated  in 
each  contract  to  be  delivered  during  the  year,  or  587  tons  of 
ice  under  each  contract,  was  the  full  and  fair  proportion 
which  the  plaintiffs  were  entitled  to  receive."  Whereas  it 
appeared  in  evidence,  and  as  a  finding  of  fact,  that  said  per 
centage  was  estimated  on  a  measurement  of  the  ice  in  defend- 
ant's own  ice  houses,  gathered  in  1870,  on  the  Hudson 
river  and  Rockland  lake ;  that  all  other  ice  whether  old  or 
newly  gathered,  belonging  to  and  laid  up  by  the  defendant 
in  1870,  was  not  included  in  such  measurement,  and  of  which 
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fact  plaintiffs  were  not  apprised  at  any  time  prior  to  the  exe- 
cution of  said  agreements;  and  further,  that  the  defendant 
was  not  unable  to  lay  up,  but  did  lay  up,  a  full  supply  of  ice 
for  the  year  1870,  and  "  had  on  hand  an  ample  supply  to  fill 
and  satisfy  all  their  existing  contracts." 

These  findings  of  fact  are  all  based  on  competent  testi- 
mony, and  (in  the  absence  of  any  gross  error  or  mistake)  are 
conclusive  upon  the  point  that  said  subsequent  agreements 
are  no  bar  to  a  recovery  in  this  action. 

It  remains  to  be  considered  (3d)  whether  the  amount  for 
which  judgment  was  rendered  is  the  proper  measure  of 
damages  in  this  case.  This  involves,  in  the  first  instance,  the 
construction  of  the  following  clause  in  said  contracts :  "  And 
the  parties  of  the  second  part  (the  plaintiffs)  hereby  agree  to 
pay  to  the  parties  of  the  first  part  (the  defendant)  one  dollar 
per  ton  for  each  and  every  ton  that  they  fail  to  take  accord- 
ing to  the  terms  of  this  agreement,  and  the  parties  of  the  first 
part  also  agree  to  forfeit  one  dollar  per  ton  for  each  and 
every  ton  that  they  fail  to  deliver  according  to  the  terms  of 
this  agreement."  Is  the  one  dollar  per  ton  thus  agreed  to  be 
paid  on  the  one  part  and  forfeited  on  the  other  to  be  regarded 
as  a  penalty  for  a  forfeiture,  or  as  stipulated  damages  for  a 
breach  of  the  contract  ? 

The  principles  involved  in  this  proposition  have  been  so 
thoroughly  considered  and  expressed  in  the  numerous  authori- 
ties found  in  the  books,  that  any  extended  review  of  them 
would  be  improper  and  unnecessary.  In  the  following  cases 
the  rules  governing  liquidated  damages  are  established : 
7  John.,  72  ;  7  Cow.,  307 ;  5  Seld.,  551 ;  6  Seld.,  241 ;  16  N. 
Y.,  469 ;  21  N.  Y.,  253 ;  9  N.  Y.,  551 ;  38  N.  Y.,  71 ;  10 
N.  Y.,  241 ;  2  Hilt.,  47 ;  1  Abb.  Deo.,  445 ;  3  Daly,  462 ; 
11  Ind.,  70  ;  5  Mich.,  123  ;  17  Mich.,  95 ;  17  Iowa,  23  ;  11 
Ohio  (N.  8.},  349;  42  Mo.,  594;  17  Wend.,  447;  4  Wend., 
468;  13  Wend.,  587;  26  Wend.,  630;  22  Wend.,  201;  10 
Barb.,  59;  11  Barb.,\%l-,  VI  Barb.,  366;  18  Barb.,  336; 
19  Barb.,  106;  35  Barb.,  27;  50  Barb.,  616;  14  Abb.  Pr., 
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59 ;  10  Wis.,  30 ;  16  Wis.,  57 ;  6  CaL,  158 ;  10  CaL,  512 ; 
25  CaL,  67;  35  CaL,  452.  And  the  cases  in  which  the 
amount  fixed  by  the  parties  to  a  contract  as  damages  is 
regarded  as  a  penalty,  are:  5  Cow.,  144;  1  Den.,  464;  9 
Paige,  101;  2  Edw.  Ch.,  471;  4  E.  D.  Smith,  220;  64 
Barb.,  23,  overruled  in  53  JT.  Y.,  394;  16  /#.,  475 ;  9  CaL, 
584;  19  CaL,  330;  2  J/mn.,  350;  16  N.  Y.,  275;  17  Barb., 
260;  18  ^ar5.,  50;  38  Barb.,  643;  38  £ar&.,  71;  41 
Barb.,  648;  14  Wis.,  219;  10  J/?eA.,  29;  3  Iowa,  244;  9 
Iowa,  265. 

All  these  authorities  agree  that  whether  the  amount  fixed 
by  a  contract  is  to  be  held  as  stipulated  damages  or  as  a 
penalty,  depends  upon  the  intent  of  the  parties,  and  the 
peculiar  circumstances  of  the  case.  Hence  the  difficulty  of 
adjudicating  upon  cases  which  are  apparently  similar  but 
essentially  different.  Where  an  agreement  of  this  kind  is  in 
the  alternative  form,  to  do  a  certain  act  or  pay  a  certain  sum, 
the  covenantor  has  his  election  either  to  perform  or  pay  the 
stipulated  sum.  (2  Bos.  &  Pul.,  353  ;  Slosson  agt.  Beadle, 
7  John.,  72  ;  Pearson  agt.  Williams,  26  Wend.,  630.) 

So,  also,  in  a  penal  bond  with  a  condition  for  the  payment 
of  a  sum  less  than  that  named  as  the  penalty,  the  liability  of 
the  obligor  is  limited  by  the  conditional  clause.  In  both 
cases  the  intention  of  the  parties  is  clearly  expressed ;  but  in 
agreements  when  the  defaulting  party  stipulates  to  forfeit  or 
pay  a  fixed  sum  either  as  a  penalty  or  as  liquidated  damages, 
the  question  of  intention  is  often  one  of  doubt  and  compli- 
cation. 

Where  the  damages  resulting  from  a  breach  of  the  con- 
tract are  uncertain  and  cannot  be  accurately  estimated,  the 
parties  have  been  allowed  to  settle  the  amount  in  advance 
(Bagleij  agt.  Peddle,  16  N.  Y.,  469 ;  Clement  agt,  Cash,  21 
N.  Y.,  253;  Nobles  agt.  Bates,  7  Cow.,  307;  Smith  agt. 
Smith,  4  Wend.,  468  ;  Williams  agt.  Ddkin,  22  Wend.,  201 ; 
Mundy  agt.  Culver,  18  Barb.,  336).  So,  also,  where  the 
sum  fixed  upon  applies  to  each  breach,  or  where  all  the  con- 
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ditions  are  to  be  simultaneously  performed  (Dunlap  agt. 
Gregory,  10  N.  Y.,  241 ;  Clement  agt.  Cash,  ante). 

Cottreal  agt.  Talmage,  decided  in  this  court  (1  E.  D.  Smith, 
573)  and  affirmed  by  the  court  of  appeals  (9  N.  Y.,  551), 
broke  fresh  ground  in  the  doctrine  as  to  how  far  the  sum 
named  in  the  condition  of  a  penal  bond  might  be  regarded 
as  a  penalty.  That  case  has  been  cited  with  approval,  and 
followed  as  an  authority  in  subsequent  adjudications,  and  the 
principles  there  laid  down  must  be  here  applied  in  discerning 
the  border  line  between  a  penalty  and  liquidated  damages. 
The  test  in  favor  of  the  latter  is  shown  to  be  "  manifest  diffi- 
culty in  ascertaining  damages  arising  from  the  breach,  a  fair 
conclusion  that  the  amount  is  specified  and  agreed  on  for  the 
purpose  of  saving  the  expense  or  avoiding  the  difficulty  of 
proving  the  actual  damages,  and  especially  where  the  amount 
fixed  and  liquidated  is  not  far  beyond  what  might  probably 
be  expected  to  arise  from  a  breach  of  the  contract." 

In  the  contracts  under  consideration  the  plaintiffs  agree 
to  pay  and  the  defendant  to  forfeit  one  dollar  for  each  ton 
of  ice  unaccepted  or  undelivered.  Did  the  parties  intend 
that  the  words  "pay"  and  "forfeit"  should  be  construed 
as  synonymous  terms?  In  a  recent  case  in  the  court  of 
appeals  (Noyes  agt.  Phillips,  16  Abb.  Pr.  [If.  &],  No.  5), 
chief  justice  OHUKCH  holds  that  "  the  word  forfeit  is  not  con- 
clusive, and  that  the  words  employed  must  in  general  yield 
to  the  intention  of  the  parties  as  evinced  by  the  nature  of 
the  agreement,  the  amount  of  the  sum  named,  and  all  the 
surrounding  circumstances." 

Conceding,  for  the  sake  of  the  argument,  that  the  sum  the 
defendant  was  to  forfeit  in  case  of  default  on  its  part  was 
understood  and  accepted  as  the  extent  of  its  liability  when 
the  contracts  were  executed,  can  any  inference  be  drawn 
from  this  that  such  sum  was  to  be  the  measure  of  damages 
which  might  probably  be  expected  to  arise  from  a  fraudulent 
breach  of  the  contract  to  deliver  ice  as  agreed  ?  It  is  mani- 
fest that  the  plaintiffs  never  contemplated  or  agreed  upon  a 
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basis  of  compensation  that  would  give  the  defendant  the 
benefit  of  its  own  fraud.  What,  therefore,  the  parties  did 
not  originally  intend,  the  court  will  not  now  enforce,  espe- 
cially when  it  appears  that  the  sum  stipulated  is  so  inade- 
quate to  the  loss  occasioned  by  defendant's  own  wrong  (Lamp- 
man  agt.  Cochrane,  16  N.  I7".,  275 ;  Richards  agt.  Edick, 
17  Barb.,  260).  All  that  plaintiffs  claimed  in  their  complaint 
as  damages  for  the  alleged  breach  was  the  difference  between 
the  contract-price  and  the  wholesale  market-price  (sixteen 
dollars  per  ton)  on  the  ice  not  delivered  under  said  contracts. 
This  difference  was  estimated  at  thirteen  dollars  and  fifty 
cents  per  ton  upon  1,413  tons  on  one  contract,  and  fourteen 
dollars  per  ton  on  the  other,  making  $38,857.50  in  all,  with 
interest  thereon  from  January  1,  1871.  This  follows  the 
general  rule  in  cases  of  an  ordinary  breach  of  contract  for 
the  sale  and  delivery  of  merchandise  whereby  the  vendee  is 
allowed  to  go  into  the  market  to  supply  the  deficiency  caused 
by  a  non-delivery,  and  hold  the  vendor  for  any  excess  in 
price.  A  different  rule  was  adopted  upon  the  trial,  and  in 
the  decision  of  this  case,  whereby  it  was  held  (by  reason  of 
the  peculiar  nature  of  the  contracts  in  dispute)  that  plaintiffs 
were  entitled  to  recover  thereunder  for  gains  prevented  as 
well  as  losses  sustained ;  that  the  parties  having  agreed  that 
said  ice  was  to  be  sold  at  retail  at  prices  fixed  by  the  defend- 
ant, such  retail  prices  might  be  taken  as  a  basis  of  the  dam- 
ages incurred  by  the  plaintiffs. 

The  case  presents  the  following  statement  of  the  computa- 
tion of  such  damages : 

Tons. 

Ice  to  be  delivered  on  each  contract 2  ?  000 

Keceived  on  account . .  587 


Due  on  each  contract. .  1>413 


Ice  bought  after  May  25, 1870,  by  plaintiffs  from 

defendant  at  price  of  $17,686.87 1>180 
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Ice  not  delivered  : 

Contract  calls  for  ........................  2  ,  000 

Received  on  pro  rata  ........  587 

One-half  of  1  ,  180  tons  bought,  590 


Undelivered  in  each  contract. .  823 


Price  at  which  each  of  said  par- 
cels of  823  tons  could  have  been 

sold $18,611  32 

Deduct  contract-price,  viz. : 
Two  dollars  per  ton  on  first  con- 
tract, leaves $16 , 965  32 

Two  dollars  and  fifty  cents  per 
ton  on  second  con  tract,  leaves,       16?  553  82 


$33,519  14 
Interest  from  December  31, 1870, 

to  November  16,  1874 9,098  58 

$42,617  72 

Ice  paid  for  since  May  25,  1870, 

$17,686  87. 

Deduct  contract-price,  reckon- 
ing one-half  on  each  contract,     $15 , 031  87 
Interest  from  dates  of  payment ..         4,338  28 

19,370  15 


Total  amount  of  recovery $61 , 987  87 

No  doubt  can  exist  of  plaintiff's  right  to  recover  said  sum 
of  $19,370.15,  which  was  the  excess  of  payments  and  interest 
for  ice  that  was  covered  by  the  contracts. 

A  more  serious  question  arises  as  to  the  two  parcels  of  823 
tons  which  were  never  delivered,  and  for  which  damages 
have  been  allowed,  as  before  stated,  at  the  retail  price  per 
ton,  on  the  ground  that  such  a  basis  of  estimation  may  be 
supposed  to  have  entered  into  the  contemplation  of  the  par- 
ties. Such  is  the  doctrine  laid  down  in  Griffin  agt.  Col/ver 
VOL.  LI  6 
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(16  N.  Y.,  489);  StarUrd  agt.  Barrens  (38  id.,  230); 
Passenger  agt.  Thorburn  (34  id.,  634) ;  Messmore  agt.  JV.  Y. 
Shot  and  Lead  Co.  (40  id.,  422).  Do  these  authorities  con- 
trol the  present  case  ?  If  the  plaintiffs  had  purchased  ice  to 
meet  the  deficiency  of  the  undelivered  quantity  (and  it 
appears  that  they  could  have  done  so  at  sixteen  dollars  per 
ton)  in  that  event  the  claim  for  damages  would  have  been  the 
difference  between  the  sum  last  named  and  the  contract-price, 
with  interest  thereon.  Their  position  then  would  have  been 
the  same  as  if  the  like  quantity  of  ice  had  been  delivered  by 
the  defendant,  subject  to  a  recovery  for  excess  in  price. 
Having  thus  omitted  or  neglected  to  reinstate  themselves  as 
to  the  quantity  of  ice  to  be  delivered  and  required,  can  they 
charge  the  defendant  with  the  loss  of  expected  gains  which 
their  own  act  might  have  prevented  ? 

Griffin  agt.  Colver  was  an  action  upon  a  breach  of  contract 
to  deliver  a  steam  engine  at  a  day  certain,  to  drive  a  planing 
mill  and  other  machinery,  whose  operations  were  suspended 
by  the  failure  to  deliver,  and  the  ordinary  rent  or  hire  which 
could  have  been  obtained  for  the  use  of  such  mill  and 
machinery  was  allowed,  upon  proof  of  the  amount,  as  proper 
compensation  for  the  use  of  the  property,  which  was  partially 
unoccupied  by  reason  of  such  failure  to  deliver,  the  court 
holding  that  "  the  rent  of  a  mill  or  other  similar  property,  or 
the  use  of  the  machinery,  are  not  only  susceptible  of  more 
exact  and  definite  proof,  but,  in  a  majority  of  cases,  would  be 
found  to  be  a  more  accurate  measure  of  the  damages  sustained 
than  any  estimate  of  anticipated  profits.  That  rents  are 
graduated  according  to  the  value  of  the  property,  and  to  an 
average  of  profits  arrived  at  by  very  extended  observation." 

Starbird  agt.  Barrons  was  a  suit  for  damages  by  a  common 
carrier  for  failure  to  furnish  full  cargo,  delay  in  loading, 
detention  of  boat,  &c.,  proof  of  which  was  excluded  on  the 
trial,  and  which  was  held  to  be  admissible. 

In  Passenger  agt.  Thorburn  there  was  a  breach  of  an 
express  warranty  that  the  seed  sowed  would  produce  Bristol 
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cabbages,  and  a  recovery  was  sustained  for  the  value  of  such 
a  crop,  less  the  expense  of  raising,  &c. 

Nothing  is  found  in  these  authorities  to  vary  the  rule  that, 
in  a  breach  of  contract  for  the  sale  and  delivery  of  an  article 
of  general  use  and  consumption,  the  damage  recoverable  is 
the  difference  between  the  contract-price  and  the  market- 
price  at  the  time  of  the  breach. 

The  decision  in  Messmore  agt.  N~.  Y.  Shot  and  Lead  Co. 
rests  upon  the  ground  of  the  vendor's  knowledge  of  an  exist- 
ing contract  by  the  purchaser  for  a  resale  at  an  advanced 
price  of  the  article  which  such  vendor  agreed  to  supply  for 
the  purpose  of  fulfilling  such  contract. 

It  is  unnecessary  to  cite  other  authorities  upon  this  point, 
as  the  four  cases  last  referred  to  have  reviewed  and  settled 
the  principle  upon  which  expected  gains  may  be  allowed  as 
damages  upon  a  breach  of  contract  for  delivery  of  merchan- 
dise. The  plaintiffs  have  not  sought  to  rescind,  but  to  affirm, 
their  contracts  with  the  defendant.  All  they  can  ask  is  to  be 
placed  in  the  same  situation,  by  damages  awarded,  as  if  the 
contracts  had  been  performed.  If  that  had  been  done  they 
must  necessarily  have  incurred  the  hazard  and  fluctuations  of 
trade  in  retailing  the  ice  at  the  prices  fixed.  The  defendant 
was  under  no  obligation  to  indemnify  them  in  such  a  case. 
As  they  could  have  supplied  their  deficiency  under  the  con- 
tracts from  an  open  market,  and  charged  defendant  with 
excess  in  price,  should  they  be  allowed  to  recover  a  larger 
sum  or  be  placed  in  any  better  position  than  they  would  have 
been  by  a  full  performance  of  the  contracts  ? 

The  only  proof  offered  by  plaintiffs  to  show  that  all  the 
ice  contracted  for  could  have  been  sold  at  retail  at  the  prices 
fixed  is  their  simple  declaration  to  that  effect.  It  was  not 
shown  that  they  had  a  particular  set  or  number  of  retail  cus- 
tomers, or  that  they  had  an  agreement  with  any  one  upon 
which  they  could  have  been  held  responsible.  How,  then, 
can  it  be  assumed,  as  stated,  that  they  could  have  sold  all 
such  ice  at  the  prices  named  ?  Their  retail  trade  was  entirely 
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dependent  upon  the  possible  wants  of  a  fluctuating  and  uncer- 
tain community.  Suppose  a  majority  of  the  consumers,  in 
view  of  the  enhanced  and  somewhat  exorbitant  price  of  ice 
during  the  year  1870,  had  discontinued  its  use,  and  others 
had  reduced  their  former  supply,  shall  it  be  decided  that  pro- 
fits thus  contingent  and  speculative  may  be  recovered  as 
damages,  or  that  they  may  be  reasonably  presumed  to  have 
entered  into  the  contemplation  of  the  parties  to  these  con- 
tracts ?  It  will  hardly  be  contended  that  the  authorities  can 
be  stretched  to  cover  such  a  state  of  facts.  The  damages  sus- 
tained by  reason  of  the  non-delivery  of  the  two  parcels  of  823 
tons  is  the  difference  between  the  market-price  as  shown 
(sixteen  dollars  per  ton)  and  the  contract-price,  viz. : 

823  tons  at  $14 $11,522 '00 

823  tons  at  $13.50 11,110  50 


$22,632  50 

"With  interest  from  January  1, 1871,  to  Novem- 
ber 16,  1874 6,139  06 

To  this  must  be  added  the  sum  paid  in  excess 

of  contract-prices^  and  interest 19  ?  370  15 

,141  71 


Making  defendants  liable  for  damages  in  this  amount  for 
breach  of  the  contracts  in  question,  to  which  sum  the  judg- 
ment should  be  reduced.  The  other  exceptions  in  the  case 
do  not  appear  to  be  well  taken,  and  the  judgment  appealed 
from  should  be  affirmed  for  the  amount  last  mentioned. 

C.  P.  DALY,  C.  J.,  and  J.  F.  DALY,  J.,  concurred. 

Filed  in  open  court  February  7,  1876. 
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NEW  YORK  COMMON  PLEAS. 

MAKY  A.  CANTRELL,  plaintiff  and  appellant,  agt.  WILLIAM  C. 
CONNEE,  sheriff,  &c.,  defendant  and  respondent. 

Who  is  a  householder,  in  reference  to  property  exempt  from  execution  —  when 
a  demand  of  exempt  property  taken  by  the  sheriff  unnecessary. 

The  mere  fact  that  the  plaintiff  in  this  case  was  boarding  and  that  her 
goods  were  stored  temporarily  at  the  time  of  the  levy,  did  not  deprive 
her  of  the  character  of  a  housekeeper. 

Besides,  it  is  not  only  the  householder  whose  property  is  entitled  to  exemp- 
tion, but  one  "having  a  family  for  which  he  provides." 

The  plaintiff  and  her  infant  son,  who  lives  with  and  is  dependent  on 
her  for  support,  may  be  deemed  to  constitute  a  family  for  which  she 
provides. 

A.  sheriff  levies  upon  and  takes  exempt  property  at  his  peril;  no  demand 
for  a  return  of  the  property  to  the  owner  is  necessary. 

General  Term,  December,  1875. 

Before  DALY,  Ch.  J.,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  by  the  plaintiff  from  a  judgment  of  the  district 
court  for  the  third  judicial  district,  in  the  city  of  New  York, 
in  favor  of  the  defendant  for  costs  and  extra  costs. 

Henry  H.  Morange,  for  plaintiff  and  appellant. 

Brown,  Hall  cfe  Vanderpoel,  for  defendant  and  respondent. 

LOEW,  J.  —  This  action  was  brought  by  the  plaintiff  against 
the  defendant,  as  sheriff  of  the  city  and  county  of  New  York, 
to  recover  $250,  being  the  alleged  value  of  a  bedstead,  two 
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bureaus  and  other  household  furniture  which  the  defendant 
levied  upon  and  sold  under  and  by  virtue  of  an  execution 
against  the  plaintiff's  property. 

Some  of  the  articles  of  household  furniture  thus  seized  and 
sold  by  the  sheriff  were  unquestionably  "  necessary,"  within 
the  meaning  of  the  exemption  act  (4  Edmonds1  Statutes  at 
Large  \%d  edJ\,p.  626),  and  the  plaintiff  was,  therefore,  enti- 
tled to  a  judgment  for  some  amount.  The  mere  fact  that  the 
plaintiff'  was  boarding,  and  that  her  goods  were  stored  at  the 
time  of  the  levy,  did  not  deprive  her  of  the  character  of  a 
householder  for  the  reason  that  the  word  householder  does 
not  simply  signify  a  housekeeper,  but  imports  the  master,  or 
head  of  a  family  as  well,  and,  also,  because  the  evidence  tends 
to  show  that  the  plaintiff  had  only  temporarily  given  up  house- 
keeping and  intended  to  resume  it  again  at  an  early  period 
(Griffin  agt.  Sutherland,  14  Barb.,  456).  A  person  who 
would  otherwise  come  within  the  statute  should  not  be 
deprived  of  its  benefits  merely  because  he  is  temporarily 
boarding  and  has  stored  his  goods  in  the  mean  time.  The 
laws  exempting  certain  property  from  levy  and  sale  on  exe- 
cution should  receive  a  liberal  construction  in  conformity 
witli  the  humane  and  beneficent  design  of  the  legislature  in 
enacting  them  (Stewart  agt.  Brown,  37  N.  T.,  350). 

But,  even  if  we  should  concede  that  the  plaintiff  was  not  a 
householder  at  the  time  in  question,  her  necessary  household 
furniture  would,  nevertheless,  be  exempt.  It  is  not  only  the 
householder  who  is  entitled  to  the  exemption,  but  one  "  having 
a  family  for  which  he  provides,"  is  also  entitled  to  the  pro- 
tection which  the  law  affords  to  the  unfortunate  debtor. 
The  terms  of  the  statute  referred  to  are  in  the  alternative, 
and  a  person  who  has  a  family  for  which  he  provides,  is  as 
much  within  the  provisions  of  the  act,  and  entitled  to  the 
benefits  conferred  by  it,  as  if  he  were,  strictly  speaking,  a 
householder  (Hutchinson  agt.  Chamberlin,  11  N.  T.  Leg. 
Ols.,  248).  The  plaintiff  and  her  infant  son,  who  lives  with 
and  is  dependent  on  her  for  support,  may  be  deemed  to  con- 


NEW  YORK  PRACTICE  REPORTS.          47 

Cantrell  agt.  Conner. 

stitute  a  family ;  and  as  the  plaintiff  provides  for  that  family, 
it  is  quite  clear  that  she  falls  within  the  latter  of  the  two 
classes  of  persons  designated  in  the  statute  (Robinson's  Case, 
3  Abb.,  467;  Cox  agt.  Stafford,  14  How.,  519). 

It  is  also  urged  that  the  plaintiff  cannot  recover  in  this 
action,  because  she  did  not  claim  that  the  goods  were  exempt 
at  the  time  they  were  taken  by  the  defendant.  The  plaintiff 
testified,  in  the  most  positive  manner,  that  as  soon  as  she 
heard  of  the  seizure  she  called  on  the  under  sheriff  and 
demanded  a  return  of  the  property  on  the  ground  that  it  was 
exempt  by  law.  On  the  part  of  the  defendant  it  is  admitted 
that  she  called,  as  testified  to  by  her,  but  the  demand  is 
denied.  Upon  this  conflict  of  evidence  the  court  below,  by 
its  decision,  must  be  deemed  to  have  found  in  favor  of  the 
defendant  on  this  point,  but  a  demand  was  not  necessary. 
Even  if  the  plaintiff  had  been  present  at  the  seizure,  her 
silence  or  omission  to  claim  the  exemption  would  not,  of 
itself  alone,  have  justified  or  protected  the  sheriff  in  wrong- 
fully removing  and  disposing  of  such  of  her  goods  as  were, 
by  law,  exempt  from  levy  and  sale  under  legal  process  (Frost 
agt.  Mott,  34  N.  Y.,  253,  257). 

The  judgment  should  be  reversed,  with  costs. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
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SUPKEME  COUKT. 

KTJFUS    A.  WILLS  and  others  agt.  HENRY  SIMMONDS  and 

others. 

What  constitutes  a  partnership  —  action  at  law  for  damages  between  part- 
ners —  breach  of  contract. 

Where  certain  creditors  agreed  with  each  other  to  advance  the  moneys 
necessary  to  continue  and  carry  on  the  business  of  their  debtor,  for 
their  own  profit,  they  to  contribute  the  funds  necessary  for  the  purchase 
of  stock  for  the  business  in  equal  proportions,  and  the  profits  to  be 
realized  to  belong  to  the  creditors  advancing  the  moneys,  equally,  the 
losses  of  the  business  being  borne  by  them  in  the  same  proportion ;  a 
copartnership  relation  in  respect  to  such  enterprise  is  established 
between  the  parties. 

In  determining  the  relation  between  the  parties,  their  intention  should 
control;  but  such  intention  must  be  gathered  from  the  contracts  through 
which  the  parties  have  spoken,  and  parties  must  be  held  to  intend  what 
their  words  and  acts  reasonably  indicate. 

The  case  of  Gox  agt.  Hickman  (8  House  of  Lords  Cases,  312)  commented 
upon  and  distinguished. 

An  action  may  be  brought  for  damages  sustained  by  any  breach  of  an 
express  stipulation  by  a  copartner  with  his  copartners;  if  it  is  so  framed 
as  to  admit  of  an  action  by  some  or  one  only  of  the  partners  against 
the  person  complained  of,  and  the  damages,  when  recovered,  will  not 
belong  as  much  to  himself  as  his  copartners. 

Where  one  person,  even  if  he  is  a  partner,  expressly  promises  the  other  to 
pay  for  the  articles  furnished,  or  to  furnish  a  given  amount  of  capital, 
the  latter  may  sue  the  former  at  law  for  a  breach  of  his  agreement. 

Sections  118, 122  of  the  Code,  in  respect  to  the  joining  of  parties  as  defend- 
ants, considered. 

Where  one  party  agreed  with  another  to  accept  the  drafts  of  a  third  per- 
son, in  consideration  that  the  one  should  purchase  and  pay  for  seed  to 
be  manufactured  for  their  joint  benefit,  the  seed  to  be  purchased  on  the 
order  of  such  third  person,  the  forbidding  by  the  party  obligated,  of 
such  third  person  to  draw  the  draft,  the  seed  having  been  purchased 
and  paid  for,  accompanied  by  a  declaration,  that  he  would  not  accept 
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the  drafts  if  drawn,  is  a  breach  of  the  contract.  A  positive  declaration 
of  an  intention  not  to  perform  such  contract  is  a  breach  thereof. 
When,  however,  a  person  agreed  to  accept  drafts  drawn  for  the  seed, 
after  the  same  should  have  been  delivered  in  Boston,  his  declaration  that 
he  would  not  accept,  made  while  the  seed  was  still  afloat  upon  the  sea, 
and  before  arrival,  is  not  a  breach,  as  there  was  a  locus  penitential. 

• 

New  York  Special  Term,  1875. 

On  the  24th  day  of  May,  1873,  the  plaintiffs'  firm,  "  Wills, 
Edmands  &  Co.,"  of  Boston,  entered  into  an  agreement  with 
the  defendants'  firm,  "Simmonds,  Hunt  &  Co.,"  of  London, 
England,  in  writing.  M.  Crocker  and  James  Lee,  Jr.,  were 
also  parties  to  the  agreement,  by  which  it  was,  among  other 
things,  agreed  that  M.  Crocker  &  Co.,  in  which  name  M. 
Crocker  had  theretofore  carried  on  business  in  Boston,  as  a 
crusher  and  manufacturer  of  linseed  oil,  but  in  which  he  had 
become  embarrassed,  and  had  become  indebted  to  the  other 
parties  to  the  agreement,  should  go  on  and  manufacture  seed 
to  be  furnished  him  by  the  plaintiffs,  upon  orders  given  by 
Crocker  and  Co.,  to  be  filled  at  Calcutta  by  plaintiffs  at  regu- 
lar Calcutta  commissions  therefor  ;  the  seed  to  be  paid  for  by 
credits  on  London,  furnished  by  plaintiffs,  to  meet  which  costs 
of  credit  and  freight  duties,  insurance,  and  landing  charges, 
and  commissions  thereon  of  two  and  one-half  per  cent  gold 
on  gross  gold  cost  in  Boston,  plaintiffs  should  receive  from 
Crocker,  upon  the  arrival  and  entry  of  the  ship  at  the  custom- 
house, one-third,  in  a  draft  in  sterling  for  said  one- third, 
drawn  by  M.  Crocker  &  Co.  upon  the  defendants'  firm  in 
London,  which  drafts  the  defendants  agreed  to  honor,  or,  at 
the  option  of  the  plaintiffs,  in  the  proceeds  of  such  drafts, 
when  sold  by  M.  Crocker  &  Co. ;  one-third  in  gold  by  note  of 
M.  Crocker  &  Co.,  to  the  order  of  James  Lee,  Jr,  and 
indorsed  by  him,  and  having  ninety  days  to  run  from  its 
date,  and  the  remaining  one-third  in  gold  by  note  of  M. 
Crocker  &  Co.,  to  the  order  of  the  plaintiffs,  or  to  the  order 
of  M.  Crocker  &  Co.,  at  plaintiffs'  option,  and  by  them 
indorsed,  to  run  ninety  days  from  date,  interest  to  be  charged 
VOL.  LI  V 
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on  the  amount  of  Crocker's  and  Lee's  notes  in  the  accounts  to 
be  made  up  as  theretofore  made  up  between  Crocker  &  Co. 
and  plaintiffs.  Plaintiffs  were  to  insure  the  importations  at 
a  premium  or  cost  to  M.  Crocker  &  Co.  of  three  per  cent, 
but  not  to  assume  any  liability,  the  insurance  being  effected 
by  them  as  agents. 

It  was  also  agreed  that  all  linseed  cake,  made  in  the  oil 
mill  under  the  agreement,  should  be  shipped  to  the  defend- 
ants in  London  by  Crocker  &  Co.,  to  be  sold  in  the  usual 
manner  on  consignment,  the  account  sales  thereof  to  be 
handed  to  Crocker  &  Co.,  and  at  end  of  every  two  months, 
in  case  the  shipments  of  cake  should  not  produce  an  amount 
equal  to  the  sums  for  which  drafts  under  the  agreement 
should  have  been  drawn  on  defendants'  firm,  then  Crocker  & 
Co.  should  remit  to  defendants  goods  bills  on  London,  out  of 
the  proceeds  of  the  manufacture  of  the  mill,  for  the  deficit  or 
difference  between  the  produce  of  the  cake  and  the  amount 
of  the  bills. 

Crocker  &  Co.  were  at  liberty  to  order  seed  to  the  extent 
of  4,000  bags  and  5,000  pockets  per  month,  which  would  ena- 
ble them  to  run  daytime  only,  but  in  the  joint  discretion  of 
Crocker  &  Co.  and  the  plaintiffs,  the  amount  of  the  seed 
should  be  doubled.  Plaintiffs  were  also  at  liberty  to  cease 
furnishing  any  supplies  of  seed  at  any  time  when  in  their 
judgment  further  continuance  of  the  manufacture  was  inju- 
rious to  the  interests  of  the  parties  to  the  agreement. 

By  the  agreement  the  arrangement  between  the  parties 
contemplated  by  its  terms  was  to  continue  one  year.  At  the 
end  of  the  year,  after  paying  the  expenses  of  running  the 
mill,  including  necessary  repairs  and  insurances,  Crocker 
should  draw  $6,000  for  his  personal  expenses,  which  he  was 
at  liberty  to  draw  at  the  rate  of  $500  per  month.  The  net 
balance  of  earnings  to  be  divided  by  "  M.  Crocker  &  Co."  in 
three  equal  parts,  one  of  which  was  to  be  paid  over  to  each  of  the 
parties  to  the  agreement  other  than  Crocker,  to  be  applied  to 
the  reduction  of  the  indebtedness  of  Crocker  &  Co.  to  said 
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parties.  It  was  also  agreed  that  all  proceeds  of  seed  furnished 
under  the  agreement  was  to  be  held  for  the  benefit  of  the 
parties  other  than  M.  Crocker  &  Co.,  equally.  Afterwards, 
and  on  the  24th  day  of  May,  1874,  by  the  agreement  of  the 
parties,  the  contract  was  extended  for  one  other  year,  and 
until  the  24th  day  of  May,  18T5,  with  some  modifications  how- 
ever. The  modifications  were  substantially  that  in  case  the 
seed  imported  should  be  wholly  lost  by  fire  or  perils  of  the 
sea,  then  plaintiffs  should  be  entitled  to  hold  to  their  own  use 
the  insurance  recovered  thereon,  to  the  extent  of  their  advances 
and  the  costs  and  charges  of  importation,  and  any  excess 
should  be  paid  to  Crocker  &  Co.,  and  in  case  the  sums 
received  from  such  insurance  should  not  cover  their  advances 
and  charges  in  Calcutta  and  costs  of  importation,  Crocker  & 
Co.  should  reimburse  them  in  full  such  charges  as  should  not 
be  refunded  by  the  insurance  moneys,  and  in  case  Crocker  &  Co. 
should  fail  to  reimburse  them,  said  liabilities  should  be  shared 
equally  by  the  other  parties  to  the  agreement.  And  as  to 
the  portion  of  the  gross  gold  cost  of  the  seed  to  be  furnished 
in  Boston,  for  which  Crocker  &  Co.  should  give  a  note,  they 
should  pay  upon  such  note  such  proceeds  of  the  sales  and 
earnings  of  the  mill  as  he  might  be  able  to  do  in  cash  fifteen 
days  at  least  before  the  acceptances  for  the  cost  should  fall  due 
in  London.  In  the  event  that  he  should  not  be  able  to  pay 
such  note  in  full  in  season  to  meet  such  acceptances,  then 
Crocker  &  Co.  should  draw  a  draft  on  the  defendants  at 
sixty  days'  sight  to  their  own  order,  and  hand  the  same  to 
plaintiffs.  Such  draft  to  be  for  the  amount  of  the  deficit  of 
the  note  not  paid  in  cash.  And  defendants  agreed  to  honor 
such  draft,  and  the  drafts  so  honored  should  be  provided  for 
by  Crocker  &  Co.  by  remittances  of  other  drafts  to  defendants 
on  or  before  the  maturity  of  the  same  in  London.  It  was 
further  agreed  that  Lee  should  indorse  or  guarantee  the 
payment  of  the  note  given  by  Crocker  &  Co.  to  his  order  for 
the  payment  of  his  proportion  of  the  cost  of  the  seed. 

The  complaint  in  this  action  avers  that  the  parties  entered 
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upon  the  performance  of  the  contract,  and  that  the  plaintiffs 
duly  performed  all  the  conditions  on  their  part. 

That  in  pursuance  of  the  contracts  Crocker  &  Co.  ordered, 
and  the  plaintiffs  furnished  them,  among  others,  the  following 
shipments  of  seed : 

Ex  Winona,  38,436  bushels,  costing  $95,509.54:  in  gold 
coin ;  ex  Lottie  Warren,  13,973  bushels,  costing  $33,662.83 
in  gold  coin  ;  ex  Susan  Gilmore,  31,263  bushels,  costing 
$71,915.53  gold  coin.  That  the  total  cost  of  the  aforesaid 
shipments  amounted  to  $201,087.90  in  gold  coin,  as  made  up 
under  and  by  virtue  of  the  terms  of  the  aforesaid  contract. 

That  the  said  Crocker  &  Co.  accepted,  in  Boston,  the  afore- 
said shipments  as  a  true  performance,  by  the  plaintiffs,  of  the 
contracts. 

The  plaintiffs  allege  that,  after  the  shipments  were  ordered 
and  purchased,  and  prior  to  their  arrival  in  Boston,  the  mar- 
ket value  of  the  seed  fell,  and  that  the  defendants  forbade 
Crocker  &  Co.  to  receive  the  shipments,  excepting  only  6,000 
bags  thereof  imported  by  the  Winona,  and  refused  to  allow 
Crocker  &  Co.  to  draw  bills  of  exchange,  in  compliance  with 
the  terms  of  the  contracts,  for  the  payment  of  any  of  the  ship- 
ments, and  notified  Crocker  &  Co.  that  any  bills  so  drawn 
would  not  be  honored,  and  would  be  refused  acceptance. 

That,  in  consequence  of  the  defendants'  acts,  and  their 
refusal  to  comply  with  and  perform,  on  their  part,  the  terms 
of  the  contracts,  Crocker  &  Co.  were  unable  and  declined  to 
pay  for  the  shipments ;  and  the  plaintiffs  have  been  and  are 
obliged  to  hold  and  sell  the  seed,  and  to  rely  upon  the  same, 
at  its  reduced  value,  for  the  preservation  of  their  lien  for  its 
cost.  That  by  reason  of  the  premises,  and  of  the  wrongful 
acts  of  the  defendants  above  stated,  the  plaintiffs  have 
suffered  damages  in  the  sum  of  $58,515.80  and  upwards  in 
gold  coin.  The  complaint  contains  a  further  cause  of  action, 
in  substance: 

That  Crocker  &  Co.  ordered  a  certain  other  lot  of  seed,  to 
wit,  5,000  bags  and  about  4,000  pockets;  and  that  the 
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same  was  procured  and  furnished  by  the  plaintiffs  in  com- 
pliance with  the  order  of  Crocker  &  Co.,  and  with  the  terms 
of  the  contracts,  and  was  shipped  from  Calcutta  on  board  the 
ship  Winged  Hunter,  for  Boston,  on  or  about  April  6,  1875, 
and  which  vessel  was,  at  the  time  of  the  commencement  of 
this  action,  alleged  to  be  "on  the  voyage." 

That  the  defendants  have  forbade  Crocker  &  Co.  to  receive 
the  said  shipment,  and  have  refused  to  allow  Crocker  &  Co. 
to  take  and  pay  for  same  under  the  contracts,  or  to  draw  bills 
of  exchange  therefor  upon  them,  in  compliance  with  the 
terms  of  the  contracts,  and  have  declared,  and  do  declare, 
that  they  will  not  accept  or  pay  any  such  bills,  and  have  so 
notified  Crocker  &  Co. 

That  since  said  shipment  was  ordered  and  procured  the 
market-price  of  such  seed  has  fallen,  and  that  by  reason  of 
the  defendants'  acts  and  refusal  to  comply  with  the  terms  of 
the  contracts  the  plaintiffs  have  been  and  are  compelled  to 
rely  upon  the  shipment  at  its  reduced  value  to  reimburse 
themselves  the  costs  thereof,  and  have  been  and  are  damaged 
in  the  sum  of  $10,000  gold  coki. 

The  plaintiffs  demand  judgment  in  the  sum  of  $80,000 
gold  coin  as  their  damages  in  the  action. 

The  defendants  demur  to  the  complaint,  and  assign  as 
grounds  thereof : 

I.  As  to  the  first  cause  of  action,  that  it  appears  upon  the 
face  of  the  complaint : 

(1.)  That  there  is  a  defect  of  parties  defendant,  in  that  M. 
Crocker  and  James  Lee,  jr.,  are  necessary  parties  defendant, 
and  ought  to  have  been  joined  as  such. 

(2.)  That  the  court  has  no  jurisdiction  of  the  subject  of  the 
action. 

(3.)  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

II.  As  to  the  second  cause  of  action,  the  same  grounds  of 
demurrer  are  assigned. 
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Butler,  Stillman  &  Hulbard,  attorneys,  and  Thomas  H. 
Hubbard,  of  counsel,  for  plaintiffs. 

Blatohford,  Seward,  Griswold  &  Da  Costa,  attorneys,  and 
Charles  M.  Da  Costa,  of  counsel,  for  defendants. 

YAN  YOKST,  J.  —  The  plaintiffs,  the  defendants  and  James 
Lee,  jr.,  parties  to  the  contracts  set  forth  in  the  complaint, 
were  creditors  of  Crocker,  the  remaining  party  thereto. 
Crocker  was  unable  to  pay  his  debts  without  sacrificing  his 
property  and  destroying  his  business,  which  he  desired  to 
preserve  for  a  time  at  least. 

The  plaintiffs,  defendants  and  Lee  were  willing  to  aid  him 
in  this  desire,  so  far  as  they  could  safely  do  so,  by  waiting  for 
the  payment  of  their  claims  ;  and,  among  other  things,  they 
covenanted  with  each  other  not  to  bring  suit,  nor  invoke  pro- 
cess in  bankruptcy  on  their  demands,  for  one  year.  They 
secured,  as  the  contract  of  May  24,  1873,  discloses,  a  convey- 
ance of  the  real  estate  of  Crocker,  the  debtor,  to  three  trus- 
tees, who  were  empowered  to  sell  within  a  time  limited  in 
execution  of  the  trust  ;  and  they  agreed  to  invest  moneys  for 
the  purchase  of  seed  to  be  manufactured  into  oil,  in  reality 
for  the  benefit  and  advantage  of  all  the  contracting  parties. 

As  to  Crocker,  if  successful,  the  business  would  be  pre- 
served. As  to  the  other  parties,  the  profits  to  be  realized 
would  belong  to  them,  and,  if  sufficient,  would  pay  their 
claims. 

The  seed  to  be  manufactured  was  to  be  purchased  by  the 
plaintiffs  on  the  order  of  Crocker,  and  was  in  the  first  instance 
to  be  paid  for  by  them  through  credits  to  be  by  them  pro- 
vided for  the  purpose.  But  upon  the  arrival  of  the  seed  at 
Boston,  plaintiffs  were  to  receive  from  Crocker  one-third  of 
the  costs  and  charges  thereof  by  a  draft  on  the  defendants, 
which  they  were  to  honor  and  pay,  one-third  by  Crocker's  note 
to  the  order  of  Lee,  the  payment  of  which  was  in  the  end  to 
be  guaranteed  by  him.  The  remaining  third  was  to  be  secured 
by  Crocker's  note  to  the  plaintiffs. 
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Although  these  notes  and  drafts  were  to  be  made  and  drawn 
by  Crocker,  yet  it  was  within  the  contemplation  of  the  parties 
that  they  should  in  fact  be  paid  by  him  out  of  the  proceeds 
of  the  mill.  The  agreements  as  a  whole  contemplate  such 
result.  This  was  clearly  so  with  respect  to  the  advances  to  be 
made  by  plaintiffs  and  defendants.  For  the  agreements  pro- 
vide that  for  the  third  of  the  cost  of  the  seed  which  the 
defendants  were  to  assume  by  accepting  and  honoring  the 
drafts  drawn  therefor,  all  the  cake  made  in  the  oil  mills  was 
to  be  shipped  to  them  for  sale ;  but  in  the  event  that  the  cake 
did  not  produce  sufficient  to  meet  the  drafts  for  their  third  of 
the  cost  of  the  seed,  the  deficiency  was  in  effect  to  be  made  up 
to  them  out  of  the  proceeds  of  the  mill. 

With  respect  to  the  notes  to  be  given  by  Crocker  to  plain- 
tiffs themselves  for  their  third  of  the  cost  of  the  seed,  the 
modified  agreement  provides  for  their  ultimate  payment  out 
of  the  proceeds  and  earnings  of  the  mill. 

The  effect  of  the  agreements,  therefore,  was  substantially 
that  the  parties  other  than  Crocker  should  equally  contribute 
to  the  purchase  of  the  seed,  and  that  they  should,  in  any 
event,  be  reimbursed  out  of  the  proceeds  of  its  manufacture. 

The  profits  of  the  manufacture  of  the  seed  into  oil  were  to 
be  received  and  held  by  the  plaintiffs,  defendants,  and  Lee, 
not  in  the  proportion  of  their  respective  claims  and  demands 
against  Crocker,  but  equally.  They  severally  stood  related  to 
the  profits  as  they  did  to  their  contribution  of  money  in  the 
purchase  and  payment  of  the  seed. 

The  language  of  the  agreement  is :  "  It  is  understood  and 
agreed  that  all  proceeds  of  seed  furnished  under  this  agree- 
ment, are  held  for  the  benefit  of  the  parties,  other  than 
Crocker,  equally." 

And  again :  "At  the  end  of  the  year  contemplated  by  this 
agreement,  after  paying  the  expenses  of  running  the  linseed 
oil  mill,  including  the  necessary  repairs  and  insurance,  M. 
Crocker  shall  draw  $6,000,  for  his  personal  expenses,  which 
he  is  at  liberty  to  draw  at  the  rate  of  $500  per  month  during 
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the  year,  the  net  balance  of  earnings  shall  be  divided  by  said 
M.  Crocker  &  Co.  into  three  equal  parts,  one  of  which  shall 
be  paid  over  to  each  of  the  three  parties  hereto."  It  was 
within  the  contemplation  and  understanding  of  the  parties, 
that  the  losses  incident  to  the  business  under  the  agreement, 
should  be  borne  in  the  same  proportions,  for  it  is  provided 
that  in  case  the  seed  imported  under  the  order  of  Crocker, 
should  be  wholly  lost  by  fire  or  perils  of  the  sea,  the  insur- 
ance should  be  paid  to  plaintiff.  Such  arrangement  was  just, 
because  under  the  agreement  of  the  parties  plaintiffs  could  not 
call  upon  the  other  parties  to  contribute  to  the  purchase,  until 
the  seed  should  have  arrived  in  Boston.  But  if  the  insurance 
exceeded  the  costs  and  charges,  the  excess  was  to  be  paid  to 
M.  Crocker  &  Co.  Such  excess  Crocker  would  doubtless 
receive  and  hold,  for  the  advantage  of  all  the  parties,  to  the 
contract.  But  in  the  event  that  the  sums  received  for  insur- 
ance should  not  cover  the  advances  and  charges,  plaintiffs  were 
to  be  reimbursed  by  Crocker  &  Co.  for  the  deficiency,  and 
should  Crocker  &  Co.  fail  to  pay,  liability  for  the  deficiency 
was  to  be  shared  equally  by  the  contracting  parties.  The 
losses  of  the  business  or  its  want  of  profitable  prosecution, 
were  in  effect  to  be  borne  and  sustained  equally,  at  least,  by 
all  the  parties  except  Crocker.  It  was  the  net  balance  of  the 
earnings  which  was  to  be  paid  over  to  the  plaintiffs,  defend- 
ants and  Lee  equally.  So  if  nothing  was  earned,  nothing 
could  be  received. 

It  is  reasonably  clear  that  Crocker  was  interested  pecun- 
iarily in  both  profits  and  losses.  He  participated  in  the  former 
to  the  extent  of  having  his  debts  paid  therefrom,  and  thus 
saving  his  property ;  and  when  the  debts  were  paid  in  full 
he  was  entitled  to  a  restoration  of  his  property. 

So  that  in  this  case  we  have,  under  the  agreements,  a  joint 
contribution  of  capital  in  money,  property  and  services  by 
the  respective  parties,  a  joint  participation  in  the  profits  and 
in  bearing  the  losses ;  and  these  are  incidents  which  charac- 
terize a  partnership  and  indicate  a  copartnership  relation 
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between  the  contracting  parties  in  the  undertaking  in 
question. 

Bat  it  is  urged  by  the  plaintiffs'  counsel  that  the  element 
of  agency,  ever  present  in  a  partnership,  is  here  wanting. 
But  if  the  facts  be  closely  considered  it  will  be  seen  that  this 
is  not  so.  Plaintiffs  were  agents  for  all  the  parties  in  order- 
ing, receiving  and  paying  for  the  seed  ;  they  were  such  agents 
in  effecting  the  insurance.  Defendants  were  agents  for  the 
other  parties  in  receiving  and  selling  the  cake,  the  product 
of  the  mill,  and  could  be  held  by  all  the  parties  to  a  faithful 
application  of  the  proceeds  of  the  same,  to  the  discharge  of 
their  proportion  of  the  moneys  paid  by  them  on  the  purchase 
and  delivery  of  the  seed,  and  their  accounts  in  the  premises 
could  have  been  reviewed  by  the  others,  as  could  plaintiff's 
account  of  the  purchases  and  insurance. 

Crocker  was  agent,  also,  for  the  other  parties  in  making 
his  orders  for  seed,  in  conducting  the  manufacture  of  oil,  in 
payment  of  moneys  therefor,  and  in  the  appropriation  of  the 
earnings.  It  is  true  no  specific  duty  appears  to  have  been 
assigned  to  Lee,  but  he  was  under  positive  obligation  to  pay 
his  proportion  of  the  cost  of  the  seed.  He  could  doubtless, 
as  a  party  in  interest  in  the  profits,  act  for  the  others  with 
respect  to  any  implied  power  necessarily  arising  under  the 
agreements  for  the  preservation  of  their  joint  interest. 

It  is  true  that  the  intention  of  the  parties  should  control ; 
but  such  intention  must  be  gathered  from  the  contracts, 
through  which  the  parties  have  spoken,  and  parties  must  be 
held  to  intend  what  their  words  and  acts  reasonably  indicate. 

It  must  be  conceded,  therefore,  that  the  relation  of  the 
parties  for  the  time  limited  by  the  contracts  in  the  prosecution 
of  the  undertaking  therein  indicated,  was  a  partnership  one. 

In  the  case  of  Cox  agt.  HicJcman  (8  House  of  Lords  Cases, 
312),  an  agreement  between  the  debtor,  his  trustees  and 
creditors,  substantially  for  the  continuance  of  the  business, 
was  held  not  to  constitute  a  partnership.  There  was,  how- 
ever, a  marked  difference  in  opinion  among  the  learned 
VOL.  LI  8 
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judges  who  considered  that  case.  It  was  finally  decided  as 
above  indicated.  But  the  case  now  considered  differs  essen- 
tially from  Cox  agt.  HicTcman.  I  do  not  find  in  that  case 
any  agreement  on  the  part  of  the  creditors  for  a  joint  contri- 
bution of  moneys  for  the  purchase  of  stock  to  be  used ;  nor 
did  the  net  profits  in  that  case,  as  here,  belong  absolutely  to 
the  parties  who  contributed  moneys  for  the  purchase  of  stock. 
The  profits  or  income  belonged  to  the  debtor. 

But  the  conclusion  reached  does  not  necessarily  determine 
that  Lee  and  Crocker  are  necessary  parties  to  this  action,  or 
that  this  court  has  no  jurisdiction  to  entertain  this  action, 
which  is  a  suit  at  law  for  damages.  It  is  a  general  rule  that 
no  action  can  be  maintained  at  law  by  one  partner  against 
another  which  would  involve  an  accounting  of  the  co- 
partnership affairs.  An  action  to  recover  a  balance  struck 
and  agreed  upon,  would  involve  no  accounting. 

As  was  said  in  the  early  case  of  Casey ;agt.  Brush  (2  Caines, 
293),  assumpsit  cannot  be  maintained  by  one  partner  against 
another  for  a  balance  due  on  a  joint  transaction,  unless  there 
be  evidence  of  an  express  promise  (Townsend  agt.  Goewey, 
19  Wend.,  424 ;  Petrie  agt.  Petrie,  7  Lansing,  90). 

In  Lindley  on  Partnership,  page  908,  in  his  sixth  rule  on 
this  subject,  it  is  stated :  "  With  reference  to  this  inquiry,  it 
will  be  found  useful  to  keep  constantly  in  mind  these  ques- 
tions, namely : 

"  First  —  Is  any  matter  of  account  involved  in  the  dispute 
to  which  the  action  relates  ? 

"Second  —  Will  the  damage  sought  to  be  obtained  belong, 
if  obtained,  to  the  firm  ? 

"Third  —  Will  such  damage  have  to  be  paid  out  of  a'fund 
to  which  the  plaintiff  must  himself  contribute  ? 

"  If  these  three  questions  can  be  answered  in  the  negative, 
that  is,  if  the  action  can  be  properly  brought  and  decided 
wholly  irrespective  of  the  state  of  the  accounts  between  the 
partners,  and  if  the  damages  sought  will,  when  recovered, 
belong  not  to  the  firm,  including  the  defendant  in  the  action, 
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but  exclusively  to  the  plaintiff,  and  if  he  will  not  have  to 
contribute  to  his  own  payment,  then  an  action  will  lie,  not- 
withstanding the  parties  to  it  are  partners,  and  the  matter 
relates  to  some  partnership  transaction." 

And  again,  at  page  911,  the  same  author  adds :  "  And, 
generally,  an  action  may  be  brought  for  damages  sustained 
by  any  breach  of  an  express  stipulation  with  his  copartners, 
if  it  is  so  framed  as  to  admit  of  an  action  by  some,  or  one 
only,  of  the  partners  against  the  partner  complained  of,  and 
the  damages,  when  recovered,  will  not  belong  as  much  to 
himself  as  to  the  plaintiff"  (Brown  agt.  Tapsoott,  6  Meeson 
&  Welsby,  119). 

Where  one  person,  even  if  he  is  a  partner,  expressly 
promises  the  other  to  pay  for  the  articles  furnished,  or  to 
furnish  a  given  amount  of  capital,  the  latter  may  sue  the 
former  at  law  (Callamer  agt.  Foster,  26  Vt.,  757). 

And  in  Yenning  agt.  Leckie  (13  East  R.,  7),  where  the 
defendant  agreed  to  take  one-half  of  certain  goods  bought  by 
plaintiffs  on  their  joint  account,  and  to  furnish  the  plaintiffs 
with  half  the  amount  in  time  for  the  payment  thereof,  it  was 
held  that  an  action  lay  against  the  defendant  for  his  moiety 
of  the  price,  although  an  account  might  have  to  be  taken 
between  them  as  partners  upon  the  subsequent  disposal  of 
their  joint  stock  (Scott  agt.  Campbell,  30  Ala.  R.,  729). 

The  amount  agreed  to  be  invested  in  the  partnership  before 
it  is  formed,  may  be  sued  for  at  law  without  disturbing  the 
partnership.  It  is  an  agreement  to  launch  the  partnership 
(45  N.  H.,  233 ;  id.,  73 ;  Wright  agt.  Crapsey,  1  Penn.  St. 
R.,  112;  Mosier  agt.  Trumpbour,  5  Wend.,  274). 

In  the  present  case,  under  the  contract  of  May  24th,  1873, 
it  was  agreed,  so  far  as  the  plaintiffs'  and  defendants'  firms 
were  concerned,  that  the  seed  to  be  manufactured  should  be 
imported,  and  in  the  first  instance  paid  for  by  the  plaintiffs ; 
and  to  meet  the  cost  of  same,  including  all  expenses  and 
charges  thereon,  the  plaintiffs,  upon  the  arrival  and  entry  of 
the  ship  bearing  the  seed  at  the  custom-house,  should  receive 
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one-third  of  same  in  a  draft  in  sterling,  drawn  by  Crocker  & 
Co.  upon  the  defendants,  which  drafts  the  defendants  agreed 
to  honor.  This  was  an  absolute  undertaking  on  the  defend- 
ants' part  with  the  plaintiffs. 

Now,  in  the  event  that  the  plaintiffs  should  import  and 
pay  for  the  seed  under  the  agreement,  the  failure  of  the 
defendants  to  fulfill  their  part  of  the  agreement,  by  honoring 
and  accepting  drafts  for  their  one-third  of  its  cost,  would  be 
a  peculiar  and  special  ground  of  damages  to  the  plaintiffs,  in 
which  neither  the  partnership  nor  the  members  thereof,  other 
than  plaintiffs  and  defendants,  could  have  any  concern.  The 
damages,  when  recovered,  would  have  to  be  paid  by  defend- 
ants out  of  their  own  means,  and  would  be  received  by  the 
plaintiffs  to  their  own  separate  use. 

It  may  be  that  the  defendants'  breach  of  the  agreement 
may  have  been  the  occasion  of  damage  to  the  copartnership, 
but  redress  in  that  direction  must  be  invoked  in  an  appropri- 
ate proceeding. 

But  this  action  involves  an  inquiry  only  with  respect  to 
the  damages  which  the  plaintiffs  have  solely  sustained  by  the 
alleged  breach  of  the  agreement  by  the  defendants.  Sup- 
pose, for  instance,  that  the  defendants  had  accepted  drafts  for 
one-third  of  the  cost  of  the  seed,  and  had  in  the  end  failed  to 
pay,  the  plaintiffs  could,  without  doubt,  have  maintained  an 
action  against  the  defendants  on  their  acceptance  without 
joining  the  other  parties. 

Nor  is  there  any  thing  in  the  provisions  of  section  118  of 
the  Code  which  makes  it  necessary  to  join  Lee  and  Crocker, 
or  either  one  of  them,  as  defendants.  That  section  provides, 
that  "  any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  questions  involved  therein."  Neither  of  the  persons 
above  mentioned,  for  the  reasons  above  stated,  have  any 
interest  or  claim  in  this  controversy  adverse  to  the  plaintiffs 
in  the  action.  They  cannot  be  affected,  however  it  may  be 
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decided,  whether  the  plaintiffs  shall  or  shall  not  recover  dam- 
ages for  the  defendants'  breach  of  his  undertaking  with  the 
plaintiffs;  and  the  question  can  be  determined  as  to  the  plain- 
tiffs' rights  and  the  defendants'  liability,  without  the  presence 
of  either  Lee  or  Crocker  as  a  party.  Nor  is  there  any  thing 
in  section  122  of  the  Code  which  calls  for  the  bringing  in  of 
the  other  parties  to  the  agreement  in  this  action.  The  par- 
ticular controversy  can  be  completely  determined  without 
prejudice  to  their  rights. 

The  remaining  question  is,  whether  the  defendants'  con- 
duct, as  disclosed  in  the  complaint,  amounts  to  a  breach  of 

the  contracts? 

» 

This  is,  perhaps,  a  more  serious  question  than  either  of  the 
others. 

It  is  urged  by  the  defendants'  counsel  that  what  is  alleged 
in  the  complaint,  on  this  part  of  the  case,  is,  at  most,  a  mere 
threat,  on  the  defendants'  part,  not  to  accept  and  honor  the 
drafts  of  Crocker  &  Co.,  and  that  there  was  yet  a  place  of 
repentance. 

The  defendants'  conduct  was  more  than  a  threat ;  it  was  a 
positive  direction  to  Crocker  &  Co.  not  to  receive  the  seed, 
and  a  refusal  on  their  part  to  allow  them  to  draw  bills  in 
compliance  with  the  terms  of  the  contracts,  accompanied  by 
a  notification  that  the  bills  would  not  be  honored  and  their 
acceptance  would  be  refused. 

As  already  observed,  the  seed  was  to  be  furnished  and  paid 
for  by  the  plaintiffs  upon  the  order  of  Crocker  &  Co.  It 
was  agreed,  on  the  part  of  the  defendants,  that  plaintiffs 
should  receive  from  Crocker  &  Co.,  upon  the  arrival  of  the 
ship  at  the  custom-house,  one-third,  in  a  draft  sterling,  drawn 
by  Crocker  &  Co.  upon  defendants,  which  defendants  should 
accept  and  honor. 

The  agreement  to  accept  and  honor  was  an  absolute  engage- 
ment on  the  defendants'  part,  independent  entirely  of  duties 
cast  upon  Crocker,  save  that  he  should  order  the  seed.  The 
complaint  alleges  that  the  seed  was  imported  by  order  of 
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Crocker  &  Co.,  and  that  plaintiffs  performed  all  the  condi- 
tions of  the  contracts  on  their  part.  These  allegations  the 
demurrer  admits. 

It  was  not  necessary  that  the  plaintiffs  should  allege  that 
Crocker  had  performed  all  that  was  required  of  him,  in 
regard  to  other  duties  cast  upon  him  by  the  terms  of  the 
contracts.  It  was,  however,  requisite  that  it  should  appear 
that  the  seed  was  ordered,  imported  and  received  in  pur- 
suance of  the  terms  of  the  contracts,  to  entitle  the  plaintiffs 
to  the  indemnity  thereby  provided,  so  far  as  defendants  were 
concerned. 

The  complaint  alleges  that  the  defendants  forbade  Crocker 
&  Co.  to  receive  the  seed  or  draw  bills  of  exchange  upon  the 
defendants,  in  compliance  with  the  terms  of  the  contracts,  for 
the  payment  of  any  of  the  shipments,  excepting  only  six 
thousand  bags  imported  by  the  Winona,  and  notified  Crocker 
&  Co.  that  any  bills  so  drawn  would  not  be  honored  and 
would  be  refused  acceptance;  and  that,  in  consequence, 
Crocker  &  Co.  have  been  unable  and  have  declined  to  pay 
for  the  seed. 

The  action  of  the  defendants  has  therefore  availed  to  pre- 
vent the  drawing  of  the  bills,  and  their  declaration  in  advance 
that  they  would  not,  should  be  held  to  amount  to  a  refusal 
to  honor  and  accept.  Under  such  circumstances  a  party 
should  be  held  to  mean  precisely  what  he  says. 

A  positive  declaration  of  their  intention  not  to  perform 
their  contract  was,  under  these  facts,  a  breach  of  the  con- 
tract. Upon  the  occurrence  of  the  breach  a  cause  of  action 
existed  at  once  in  favor  of  the  plaintiffs  (Hockster  agt.  Dela- 
tour,  2  Ellis  &  B.,  678 ;  Thompson  agt.  Laing,  8  Bosworth, 
482;  Crist  agt.  Armour,  34  Barb.,  378,  387;  Terwilliger 
agt.  Knapp,  2  E.  D.  Smith,  86). 

It  is  not  necessary  to  determine  what  damages  the  plain- 
tiffs will  be  entitled  to  recover.  That  will  depend  upon  the 
facts  established  on  the  trial.  The  breach  of  a  valid  contract 
imports  some  damages. 


NEW  YORK  PRACTICE  REPORTS.  63 

Wills  agt.  Simmonds. 

So  much  for  the  first  cause  of  action  described  in  the  com- 
plaint, and  which  has  thus  far  been  only  considered. 

The  second  cause  of  action  differs  materially  from  the  first, 
in  that  it  is  alleged  in  the  former  that  the  seed  was  shipped 
on  or  about  April  6th,  1875,  by  the  ship  Winged  Hunter, 
and  is  now  on  voyage.  That  is,  the  seed  had  not  arrived, 
nor  had  the  ship  been  entered  at  the  custom-house  when  the 
action  was  commenced. 

I  am  of  opinion  that,  as  to  this  second  cause,  the  action  is 
prematurely  brought.  Until  the  merchandise  had  actually 
arrived  at  Boston,  the  plaintiffs  were  not  entitled  to  the 
defendants'  acceptances. 

And  it  may  well  be  that  there  was  a  locus  penitentice  for 
the  defendants  as  to  the  seed  afloat. 

The  seed  may  never  arrive ;  it  may  be  destroyed  by  fire  or 
perils  of  the  sea ;  and  such  casualties  were  contemplated  and 
provided  for  by  the  contracts.  The  plaintiffs  were  to  recover 
the  insurance  moneys  in  case  of  loss  by  such  causes,  and,  if 
insufficient  to  indemnify  them,  the  deficiency  was  to  be  made 
up  by  the  other  parties  to  the  agreement. 

As  to  the  first  cause  of  action,  no  valid  ground  of  demurrer 
has  been  assigned,  and  there  must  be  judgment  for  the  plain- 
tiffs thereon.  As  to  the  second  cause  of  action,  the  objection 
that  no  cause  therefor  is  set  up  in  the  complaint  is  well  taken, 
and  there  should  be  judgment  for  the  defendants  on  the 
demurrer  as  to  such  second  cause  of  action. 
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SUPREME  COURT. 
LEON  FUKNISS  agt.  SOPHIA  R.  C.  FURNISS. 

When  executors  can  partition  the  residuary  estate  under  (lie  provisions  of  the 
mil  —  and  by  law. 

The  third  clause  of  the  will,  which  directs  the  division  of  the  residuary 
estate  of  the  testator,  is  as  follows:  "After  paying  or  providing  for  the 
foregoing  legacies  I  direct  my  executors  to  divide  all  the  residue  of  my 
estate,  both  real  and  personal,  into  as  many  equal  shares  as  will  allow 
one  share  for  my  wife,  if  she  shall  survive  me,  and  one  share  for  each  of 
my  children,"  &c. 

Held,  that  there  is  clearly  no  ambiguity  in  this  language.  The  testator 
directs  his  executors,  as  soon  as  the  legacies  are  paid,  to  divide  the 
estate.  If  he  had  fixed  any  later  period  for  1;he  division  it  might  have 
made  all  the  limitations  attached  thereto  void,  as  contravening  the 
statute  against  perpetuities. 

In  a  case  like  this,  if  there  are  limitations  fixed  upon  the  several  shares, 
and  the  executors  have  the  power  to  make  partition,  they  are  bound  to 
make  partition  as  soon  as  the  residuary  estate  is  ascertained,  without 
any  directions  from  the  testator. 

The  executors  undoubtedly  have  a  right  to  keep  the  estate  in  bulk  for  the 
purposes  of  administration,  but,  as  soon  as  the  administration  has  been 
had — that  is,  debts  and  legacies  have  been  paid  —  they  are  bound  to 
partition  the  estate.  The  directions  in  this  will  are  in  exact  accordance 
with  this  principle  of  law. 

The  legacies  in  this  case  are  all  paid,  and,  unless  there  is  something  to 
modify  this  direction  contained  in  this  clause  of  the  will,  the  executors 
are  bound  now  to  make  partition. 

The  will  further  provides,  after  directing  his  estate  to  be  divided  as  above 
mentioned,  he  gives  each  of  said  shares,  by  separate  devises,  to  his 
executors,  or  some  of  them,  in  trust,  to  collect  rents,  &c.  He  then 
authorizes  and  empowers  "the  trustees  of  every  one  of  the  trusts  herein 
contained  "  to  lease,  sell  or  mortgage  any  of  the  real  estate  comprised  in 
his  trust;  also  authorizes  his  executors  to  partition  his  real  estate  as  well 
as  personal  amongst  the  parties  who  may  be  entitled  thereto,  as  pre- 
viously expressed  in  his  will. 

He  then  authorizes  them,  until  such  partition  has  been  effected,  to  collect 
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the  rents  of  all  my  real  estate,  and  apply  the  same  to  the  payment  of 
debts  he  may  owe,  and  also  to  payment  of  taxes,  insurance  and 
repairs,  &c. 

Then  follows  the  clause  which,  the  executors  claim,  gives  them  full  dis- 
cretionary powers  in  respect'  to  the  making  of  partition,  to  wit :  "I 
hereby  declare  that  all  the  powers  herein  given  are  intended  to  be  dis- 
cretionary, and  to  be  exercised  or  not,  as  the  said  executors  or  trustees 
shall  think  proper,  hereby  authorizing  a  majority  of  trustees  in  any 
share  to  exercise  such  discretion,  if  there  occur  any  difference  of  opinion 
between  them." 

Held,  that  a  careful  examination  of  this  clause,  in  connection  with  the 
other  provisions  of  the  will,  will  show  that  it  does  not,  nor  was  it 
intended  by  the  testator  that  it  should,  confer  any  discretion  whatever 
upon  the  executors  as  such.  The  whole  discretion  is  vested  in  them  as 
trustees  of  the  several  trusts,  and  does  not  relate  to  a  single  act  which 
the  will  requires  them  to  do  as  executors. 

Special  Term,  February,  1874. 

VAN  BKUNT,  J. — This  action  is  brought  by  the  plaintiff, 
who  is  a  life  tenant  under  the  will  of  William  P.  Furniss 
deceased,  in  the  one-seventh  part  of  the  residuary  estate  left 
by  said  testator,  to  compel  a  division  and  partition  of  said 
estate,  pursuant  to  the  provisions  of  said  will.  The  answer 
of  the  defendants  is,  that  it  is  entirely  discretionary  with  the 
executors,  according  to  the  terms  of  said  will,  to  make  or  not 
to  make  a  partition  of  said  residuary  estate,  and  that  by 
retaining  the  property  in  mass  and  unsold  it  will  greatly 
increase  in  value,  and  that,  if  partition  is  made  now,  in  a  few 
years  there  will  be  a  great  difference  in  the  value  of  the 
different  shares,  as  they  will  increase  in  value  in  different  and 
unforeseen  proportions.  An  examination  of  the  will  relating  to 
the  division  and  sale  of  the  residuary  estate  will  show  whether 
or  not  the  claim  of  the  executors  is  or  not  well  founded. 

The  third  clause  of  the  will  is  as  follows  :  "  After  paying 
or  providing  for  the  foregoing  legacies,  I  direct  my  executors 
to  divide  all  the  residue  of  my  estate,  both  real  and  personal, 
into  as  many  equal  shares  as  will  allow  one  share  for  my 
wife,  if  she  shall  survive  me,  and  one  share  for  each  of  my 
children,"  &c.  There  is  evidently  no  ambiguity  in  this 
VOL.  LI  9 
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language.  The  testator  directs  his  executors,  as  soon  as  the 
legacies  are  paid,  to  divide  the  estate.  If  he  had  fixed  any 
later  period  for  the  division,  it  may  be  that  the  fixing  of  such 
a  period  would  have  made  all  the  limitations  attached  thereto 
void,  as  contravening  the  statute  against  perpetuities,  and,  it 
seems  to  me,  that  the  testator  had  this  in  view,  when  he  is  so 
explicit  in  his  directions  to  his  executors  to  divide  at  once. 
Indeed,  in  a  case  like  the  present,  if  there  are  limitations 
fixed  upon  the  several  shares  and  the  executors  have  the 
power  to  make  partition,  they  are  bound  to  make  the  parti- 
tion as  soon  as  the  residuary  estate  is  ascertained,  without 
any  directions  from  the  testator.  They  undoubtedly  have 
the  right  to  keep  the  estate  in  bulk,  for  the  purposes  of 
administration,  but  as  soon  as  the  administration  has  been 
had,  that  is,  debts  and  legacies  have  been  paid,  they  are 
bound  to  partition  the  estate.  The  directions  in  this  will 
are  in  exact  accord  with  that  principle  of  law,  because  the 
provision  is,  that  after  paying  the  legacies  the  division  shall 
be  made.  The  testator  has  fixed  the  latest  date  which  he 
could  do  without  endangering  the  validity  of  the  limitations 
attached  to  each  share,  and  he  has  been  precise  and  definite 
in  the  language  which  he  has  used. 

I  cannot  imagine  how  more  positive  language  could  be  used. 
It  is  certainly  mandatory  and  not  merely  directory.  He  says 
that  it  his  will  that  the  executors  divide  the  estate  as  soon  as 
the  legacies  are  paid.  All  the  legacies  are  paid,  and  unless 
there  is  something  to  modify  this  direction  contained  in 
this  clause  of  the  will,  the  executors  are  bound  now  to  make 
partition.  The  mere  fact  that  they  deem  it  inexpedient  to 
do  so  at  the  present  time,  or  that  the  property  will  increase 
more  in  value  if  left  in  bulk,  is  not  sufficient  to  overcome 
the  rule  of  law,  to  which  I  have  called  attention,  or  the 
expressed  will  of  the  testator. 

But  it  is  claimed  by  the  defendants  that  by  subsequent 
clauses  of  the  will  full  discretionary  powers  are  conferred 
upon  the  executors  in  respect  to  the  making  of  partition. 
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After  directing  his  estate  to  be  divided,  as  above  men- 
tioned, he  gives  each  of  said  shares,  by  separate  devises,  to 
his  executors  or  some  of  them,  in  trust,  to  collect  the  rents. 
He  then  authorizes  and  empowers  "  the  trustees  of  every  one 
of  the  trusts  herein  contained  "  to  lease,  sell  or  mortgage 
any  of  the  real  estate  comprised  in  his  trust.  He  also 
authorizes  his  executors  to  partition  his  real  estate  as  well  as 
personal,  amongst  the  parties  who  may  be  entitled  thereto,  as 
previously  expressed  in  his  will. 

He  then  authorizes  them,  until  such  partition  has  been 
effected,  to  collect  the  rents  of  all  my  real  estate  and  apply 
the  same  to  the  payment  of  debts  he  may  owe,  and  also  to 
payment  of  taxes,  insurance  and  repairs,  &c. 

Then  follows  this  clause :  "  I  hereby  declare  that  all  the 
powers  herein  given  are  intended  to  be  discretionary,  and  to 
be  exercised  or  not,  as  the  said  executors  or  trustees  shall 
think  proper,  hereby  authorizing  a  majority  of  trustees  in 
any  share  to  exercise  such  discretion  if  there  occur  any  dif- 
ferences of  opinion  between  them." 

I  think  that  a  careful  examination  of  this  clause,  in  con- 
nection with  the  other  provisions  of  the  will,  will  show  that 
it  does  not,  nor  was  it  intended  by  the  testator  that  it  should, 
confer  any  discretion  whatever  upon  the  executors  as  such. 
The  whole  discretion  is  vested  in  them  as  trustees  of  these 
several  trusts,  and  does  not  relate  to  a  single  act  which  the 
will  requires  them  to  do  as  executors.  It  will  be  noticed,  in 
reading  the  clause  in  the  will,  the  words  "  executors  or 
trustees"  are  used,  in  the  first  paragraph,  but  in  the  last 
paragraph  the  word  "  trustees  "  is  only  used  referring  to  the 
same  persons,  thus  indicating,  that  although  the  word 
"  executors  "  is  employed,  it  was  intended  to  speak  of  them 
only  in  their  character  as  trustees.  It  cannot  be  claimed  that 
it  was  the  intention  of  the  testator  that  the  whole  of  the 
executors  must  act  in  a  given  case,  but  that  a  majority  of  the 
trustees  might  exercise  such  discretion,  upon  a  like  occasion, 
in  case  of  a  difference  of  opinion  among  them. 
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There  is  one  of  the  provisions  in  this  will,  which,  it  seems 
to  me,  is  conclusive  upon  this  question  of  partition.  The 
testator  says,  after  authorizing  his  executors  to  make  parti- 
tion, "  I  also  authorize  them,  until  such  partition  has  been 
effected,  to  collect  the  rents  of  all  my  real  estate  and  to 
apply  the  same  to  the  payment  of  debts  which  I  may  owe, 
and  also  to  the  payment  of  taxes,  insurance  and  repairs  on 
real  estate,"  &c.,  and  there  is  no  provision  in  the  will  pro- 
viding for  any  other  disposition  of  these  rents,  showing  con- 
clusively that  the  testator  intended  that  as  soon  as  all  debts 
and  legacies  were  paid  that  his  estate  should  be  partitioned  as 
he  had  before  directed,  and  that  the  executors  should  assume 
control  of  all  shares  when  partitioned,  as  trustees  of  the 
respective  trusts.  The  will  is  entirely  silent  as  to  what 
should  become  of  the  rents  collected  by  the  executors  after 
the  debts  were  paid,  and  it  was  certainly  not  contemplated 
by  the  testator  that  his  executors,  as  such,  should  have  any 
thing  whatever  to  do  with  the  rents,  after  the  purposes  of 
administration  had  been  accomplished. 

And  it  is  farther  to  be  noticed,  that  all  the  powers  of  sale, 
leasing  and  mortgaging,  are  conferred  upon  the  trustees  and 
not  upon  the  executors.  The  only  powers  affecting  the  real 
estate,  conferred  upon  the  executors,  is  the  power  of  partition 
and  collection  of  rents  until  such  partition.  It  seems  to  me, 
therefore,  that  it  was  the  intention  of  the  testator  that  there 
should  be  a  partition  immediately  after  the  payment  of  the 
legacies,  and  that,  the  executors  having  refused  to  make  such 
partition,  the  plaintiff  had  the  right  to  compel  them  to  do  so. 

In  coming  to  this  conclusion  I  do  not  mean  to  intimate 
that  the  executors  have  acted  from  any  improper  motive, 
because  I  believe  that  they  were  guided  only  by  what  they 
thought  would  best  promote  the  interests  of  the  estate  com- 
mitted to  their  care ;  but  I  think  that  they  are  mistaken  in 
supposing  that  they  have  the  right  to  postpone  the  partition 
of  this  estate. 

Judgment  must  be  for  plaintiff. 
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NEW  YOKE  SUPERIOR  COURT. 
RICHARD  H.  TREACY  agt.  ISAAC  T.  HECKER  and  others. 

Reformation  of  contract  claimed  —  or  annulled  for  fraud. 

Where  the  plaintiff  claims  a  reformation  of  the  contract,  and  the  evidence 
on  his  behalf  clearly  shows  that  he  signed  the  contract  in  writing,  with 
a  full  knowledge  of  all  its  particulars  —  that  the  contract  in  its  contents 
was  what  he  knew  it  to  be,  his  application  for  a  reformation  will  be 
denied. 

Where  the  plaintiff  claims  that  the  contract  should  be  set  aside  because 
fraud  on  the  part  of  the  defendants  induced  him  to  execute  it,  he  must 
fail  in  his  application,  where  it  appears  that  he  has  acted  upon  the  con- 
tract after  the  time  he  knew  that  defendants  intended  to  hold  him  to 
the  performance  of  its  provisions. 

Nor  can  it  be  sustained  on  the  ground  of  fraud,  by  reason  of  certain 
alleged  promises  made  in  behalf  of  the  defendants,  before  the  execu- 
tion of  the  contract,  that  the  defendants  would  not  hold  the  plaintiff  to 
the  performance  of  certain  stipulations  in  the  written  contract.  Because 
a  person  is  conclusively  bound  to  know  the  law,  that  oral  promises  are 
merged  in  a  written  contract  made  in  reference  to  the  same  subject,  and 
especially  where  both  parties  are  on  a  level,  with  equal  knowledge  of 
the  facts. 

Special  Term,  April,  1876. 

SEDGWICK,  J.  —  The  action,  as  tried  at  special  term,  involves 
primarily  the  rights  in  equity  of  the  plaintiff  to  have  the  con- 
tract reformed,  or  for  fraud  annulled.  It  is  unnecessary  to 
consider  whether,  if  relief  were  adjudged  on  either  ground, 
the  plaintiff  would  have  had  a  right  to  recover  the  amount 
actually  due,  inasmuch  as  the  conclusion  is  that  the  defend- 
ants must  have  judgment  in  their  favor  as  to  both  of  these 
claims. 
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As  to  the  claim  for  a  reformation  or  modification,  it  is  only 
necessary  to  say  that  the  evidence  of  the  plaintiff  clearly 
shows  that  he  signed  the  contract  in  writing,  with  a  full 
knowledge  of  all  its  particulars.  The  contract,  in  its  con- 
tents, is  what  he  knew  it  to  be. 

As  to  the  claim  that  the  contract  should  be  set  aside  because 
fraud  on  the  part  of  the  defendants  induced  the  plaintiff  to 
execute  it,  the  plaintiff  is  not  entitled  to  relief,  both  upon 
consideration  of  the  rules  of  law  to  be  applied  and  upon  the 
facts. 

He  has  acted  upon  the  written  contract  after  the  time  he 
knew  that  defendants  intended  to  hold  him  to  the  perform- 
ance of  its  provisions.  He  received  notice  on  or  about 
February  1,  1875,  that  the  defendants  took  the  position  that 
the  written  contract  was  the  only  contract.  After  that  he 
proceeded,  without  giving  notice  that  he  was  not  bound  by 
the  written  contract,  with  work  described  in  it,  for  several 
months.  While  he  was  continuing  the  work  he  assigned  to 
a  third  party,  as  a  security  for  a  loan  of  money,  the  written 
contract,  without  reservation  or  limitation,  and  afterward 
took  a  reassignment  of  it  in  order  to  bring  this  action.  Hav- 
ing thus  treated  this  contract,  the  law  forbids  that  he  should 
now  claim  that  it  is  void  for  fraud. 

Again,  the  fraud  alleged  in  the  complaint  consisted,  at  the 
best  for  plaintiff,  of  certain  promises  made  in  behalf  of  defend- 
ants (before  the  execution  of  the  contract),  that  the  defendants 
would  not  hold  the  plaintiff  to  the  performance  of  certain 
stipulations  in  the  written  contract.  Where  parties  are  on  a 
level,  with  equal  knowledge  of  the  facts,  there  being  no  sur- 
prise and  no  advantage  taken  of  ignorance  or  of  want  of 
intelligence,  fraud,  in  cases  like  the  present,  arises  from  a 
fraudulent  assertion  of  the  existence,  in  presenti,  of  a  fact. 
A  person  is  conclusively  bound  to  know  the  law,  that  oral 
promises  are  merged  in  a  written  contract  made  in  reference 
to  the  same  subject.  It  is  not  legal  fraud,  then,  that  a  person 
does  not  intend  to  keep  a  promise  that  by  law  he  is  not  bound 
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to  keep,  but  intends  to  insist  upon  the  performance  of  what, 
by  the  policy  and  rules  of  law,  is  the  only  binding  contract. 
This  policy  and  these  rules  rest  in  part  upon  the  great 
superiority  in  the  kind  of  evidence  as  to  what  the  contract  is, 
of  a  written  statement  of  the  agreement  over  a  verbal  arrange- 
ment, and  the  result  is  to  take  away  all  influences,  conscious 
and  unconscious,  upon  an  effort  to  recall  words.  On  the  rule 
of  law  stated  in  Fisher  agt.  New  York  Common  Pleas 
(18  TF.,  608),  the  plaintiff  is  not  entitled  to  relief  on  the 
ground  of  fraud.  That  case  was  cited  as  authority  in 
Farrington  agt.  Bullard  (40  Barb.,  516).  The  evidence 
given  by  plaintiff,  that  the  agent  of  the  defendants  appealed 
to  him  to  say  if  he  believed  that  his  friend  would  do  him 
wrong,  if  taken  as  testified  to,  is  not  a  circumstance  to  show 
that  the  parties  were  not  on  equal  terms,  or  that  the  plaintiff 
was  taken  advantage  of  in  any  way.  There  is  nothing  in  the 
case  to  show  that  the  plaintiff  had  not  given  an  independent 
and  voluntary  assent  to  any  relations  that  existed  between 
them,  if  there  were  such  relations. 

But,  as  a  result  of  the  evidence,  the  allegations  of  the  com- 
plaint as  to  the  fraud  are  not  sustained.  First.  The  proba- 
bilities are  much  against  the  defendants  being  willing  to  risk 
their  important  interests  to  a  written  contract  as  to  which 
they  had  given  the  notice,  in  substance  —  as  supposed  by  the 
plaintiff's  case  —  that  they  did  not  mean  to  hold  the  plaintiff. 
Second.  As  a  matter  of  evidence,  the  mere  existence  of  the 
written  contract  is  of  great  strength  that  nothing  was  agreed 
to  at  variance  with  it ;  while  it  was  very  natural,  and  is  very 
probable,  that  there  was  such  difference  between  the  parties, 
expressed  more  or  less  resolutely  before  the  execution  of  the 
contract,  as  to  form  the  foundation  of  the  plaintiff's  present 
recollection.  But,  third.  The  view  of  the  plaintiff  as  to  the 
substance  and  effect  of  the  written  contract  is  incorrect,  while 
it  shows  his  knowledge  of  its  contents.  It  is  reasonable  to 
infer  that  the  same  mind  makes  a  like  mistake  as  to  the  sub- 
stance and  effect  of  words  that  have  not  kept  their  form  in 
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his  memory,  but  have  undergone  changes  that  under  the 
pressure  of  interest  have,  unconsciously  to  him,  departed  very 
far  from  the  actual  facts.  Fourth.  Conceding  to  the  plaintiff 
an  equality  in  the  weight  of  the  testimony,  as  between  the 
parties,  offered  to  each  other,  in  the  contract  and  the  contest 
concerning  it,  the  testimony  of  the  architect,  O'Kourke,  throws 
the  weight  in  favor  of  the  defendants.  Fifth.  If  the  defend- 
ants are  right,  it  may  still  be  that  the  plaintiff  and  his  wit- 
nesses are  only  mistaken.  If  the  plaintiff  is  right,  it  must  be 
determined  that  the  defendants  were  guilty  of  fraud.  There- 
fore, the  finding  of  fact  will  contain  findings  that  the  repre- 
sentations alleged  in  the  twelfth  and  thirteenth  subdivisions 
of  the  complaint  were  not  made,  and  that  plaintiff  did  not 
execute  the  contract  in  reliance  upon  these  representations,  as 
stated  in  the  fourteenth  subdivision  as  well  as  in  the  eighteenth 
subdivision. 

The  judgment  will  be  interlocutory  in  favor  of  the  defend- 
ants ;  that  the  plaintiff  is  not  entitled  to  have  the  contract 
modified  or  reformed  or  to  have  it  annulled  for  fraud,  and 
that  the  other  issues  of  the  action  (if  the  plaintiff  elect  to  pro- 
ceed herein)  be  tried  by  jury. 
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EDWAKD  A.   GKEENE   agt.    GERMANIA  FIRE  INSURANCE 
COMPANY. 

Plaintiff  in  interest  must  bring  the  action. 

Where  an  action  is  brought  in  another  state,  in  the  common-law  form, 
requiring  the  assignor  of  a  chose  in  action  to  sue  in  his  own  name, 
although  to  the  use  and  benefit  of  the  assignee,  who  is  the  real  and  sole 
owner  of  the  property,  and  judgment  passes  against  the  defendant,  an 
action  here  upon  that  judgment  must  be  brought  in  the  name  of  the 
assignee,  the  real  party  in  interest. 

Special  Term,  February,  1874. 

YAN  BRUNT,  J.  —  The  complaint  in  this  action  is  demurred 
to  upon  the  ground  that  the  plaintiff  has  not  legal  capacity  to 
sue.  The  complaint  alleges  that  on  the  8th  of  December, 
1868,  William  R.  Greene,  Christopher  R.  Greene  et  al., 
copartners  under  firm  name  of  "William  R.  Greene  &  Co., 
commenced  an  action  in  the  circuit  court  of  Warren  county, 
in  the  state  of  Mississippi,  in  the  name  of  said  firm,  and  to 
the  use  of  the  plaintiff,  Edward  A.  Greene,  and  recovered 
judgment,  &c.  That  the  action  was  brought  upon  a  policy 
of  insurance,  issued  by  the  defendant  to  said  William  R. 
Greene  &  Co.,  and  which  policy  was,  at  the  time  of  bringing 
said  action,  the  property  of  said  Edward  A.  Greene,  and  that 
said  action  was  brought  for  his  use  and  benefit,  and  that  he  is 
the  legal  and  rightful  owner  of  said  judgment. 

The  complaint  shows  that  the  suit  was  brought  in  Missis- 
sippi, according  to  the  common-law  form,  viz.,  the  suit  must 
be  brought  in  the  name  of  the  assignor  to  the  use  of  the 
VOL.  LI  10 
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assignee.  In  such  actions  the  plaintiff  is  merely  a  nominal 
plaintiff;  he  cannot  control  the  suit ;  neither  receive  payment 
nor  in  any  manner  affect  the  rights  of  the  real  parties  in 
interest.  The  nominal  plaintiffs  are  not  in  any  manner 
trustees  of  an  express  trust.  In  fact  they  have  no  power  or 
authority  whatever ;  thay  have  not  the  slightest  interest  in 
the  action,  and  the  courts  have  always  recognized  the  party 
for  whose  use  the  action  is  brought  to  be  the  real  party 
plaintiff  (Southgate  agt.  Montgomery,  1  Paige  Ch.,  41).  If 
the  plaintiffs  in  the  action  in  Mississippi  were  in  any  respect 
trustees,  section  113  of  the  Code  might  apply ;  but  I  cannot 
see  in  what  sense  they  are  trustees.  They  have  no  interest 
whatever  in  the  judgment.  Edward  A.  Greene  is  the  sole 
and  real  party  in  interest,  and  it  seems  to  me  that  the  action 
is  well  brought  by  him. 

Demurrer  must  be 'Overruled,  with  leave  to  answer  on  pay- 
ment of  costs. 
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STOUT  agt  RAPPELHAGEN. 

A.  sale  of  personal  property  made  without  being  accompanied  by  an  imme- 
diate delivery  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  thing  sold,  is,  as  against  creditors,  presumptively 
fraudulent  and  void. 

A.n  actual  change  of  possession  means  an  open,  visible,  palpable  change, 
manifested  by  such  outward  signs  as  render  it  evident  that  the  posses- 
sion of  the  vendor  or  owner  has  wholly  ceased. 

A.  constructive,  secret  and  symbolical  delivery  is  insufficient  to  pass  title. 

Special  Term,  January,  1876. 
Wither  Shaw,  for  plaintiffs. 
B.  D.  Penfield,  for  defendants. 

SANFORD,  J.  —  This  action  was  brought  in  aid  of  an  execu- 
tion issued  to  the  sheriff  of  the  county  of  New  York  on  the 
3th  November,  1875,  under  a  judgment  recovered  November 
5th,  1875,  in  favor  of  the  plaintiffs  and  against  the  defendant 
Henry  Buck.  On  and  prior  to  said  eighth  November,  Buck, 
the  judgment  debtor,  was  engaged  in  the  retail  grocery  busi- 
ness at  No.  38  Orchard  street,  New  York,  owning -a  lease  of 
the  premises,  the  fixtures  used  in  his  business  and  a  srnaD 
stock  of  merchandise,  consisting  of  tea,  coffee,  sugar,  &c. 
The  business  had  been  purchased  by  him  on  credit  some 
years  previously  from  the  defendant  Rappelhagen,  who  was 
the  husband  of  his  sister,  at  the  price  of  $2,800,  whereof 
$2,100  had  been  paid  prior  to  May  15,  1873,  leaving  then 
and  ever  since  unpaid  the  sum  of  $700.  The  lease  having  then 
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nine  years  to  run  was  assigned  to  him  by  Rappelhagen,  May 
1st,  1874,  subject  to  the  rents  reserved  therein,  and  in.  con- 
sideration of  $120  per  annum  to  be  paid  by  him  to  Rappel- 
hagen, in  monthly  payments,  during  the  remainder  of  the 
term.  Buck  was  without  means  when  he  bought  the  busi- 
ness, and  has  ever  since  lived  with  his  sister  and  her  busband. 
No  bill  of  sale  was  ever  delivered  to  him,  and  he  gave  no 
note  or  other  written  evidence, of  indebtedness  for  the  price. 
On  Sunday,  November  7,  1875,  two  days  after  the  recov- 
ery of  the  plaintiff's  judgment  against  Buck,  and  the  day 
before  execution  was  issued  thereon,  it  was  verbally  agreed 
between  Buck  and  Rappelhagen,  at  the  house  of  the  latter, 
and  in  presence  of  his  wife,  Buck's  sister,  that  Rappelhagen 
should  buy  back  the  business,  lease,  fixtures  and  merchandise, 
for  $1,100  then  claimed  and  admitted  to  be  due  him  from 
Buck.  $700  of  this  amount  was  the  unpaid  portion  of  the 
purchase-money  on  the  sale  from  Rappelhagen  above  men- 
tioned, and  the  residue  thereof,  $400'  (with  eighty-four  dol- 
lars besides,  in  all  $484),  was  claimed  as  due  for  advances 
previously  made  by  Rappelhagen  for  Buck's  account  and 
benefit.  For  at  least  three  months  before,  Rappelhagen  had 
made  no  request  for  the  payment  of  the  money  thus  claimed 
to  be  due  him,  nor  had  he  within  that  period  visited  Buck's 
place  of  business.  Early  on  the  following  morning,  Novem- 
ber eighth,  Buck  and  Rappelhagen  met  at  the  store  in 
Orchard  street,  and  went  thence  together  to  a  lawyer's  office, 
where  a  formal  bill  of  sale  was  drawn  up  and  executed  by 
Buck,  purporting  to  transfer  to  Rappelhagen  for  the  expressed 
consideration  of  $1,100,  "all  the  stock  and  fixtures  and  lease 
of  the  grocery  store  located  at  and  known  as  No.  38  Orchard 
street,  New  York  city."  No  examination  whatever,  was 
made  by  Rappelhagen,  and  no  inventory  taken  of  the  stock 
on  hand,  nor  were  the  books  of  the  business  referred  to  for 
information  as  to  the  accounts  due  to  or  from  Buck.  No 
money  or  other  value  passed  at  the  time,  nor  is  it  claimed  or 
pretended  that  there  was  any  other  consideration  for  the 
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transfer  than  the  antecedent  indebtedness  above  mentioned. 
A  formal  assignment  of  the  lease,  with  an  expressed  consid- 
eration of  one  dollar,  was  at  the  same  time  drawn  up'  and 
executed  and  acknowledged  by  Buck,,  and  Rappelhagen  was 
told  by  the  lawyer,  that  he  "  must  take  possession."  Buck 
and  Rappelhagen  then  went  back  to  the  store,  and  Rappelha- 
gen thereupon,  as  he  swears  (for  no  other  witness  was  exam- 
ined on  behalf  of  the  defendants),  "  took  possession."  By 
what  particular  process  or  in  what  precise  manner  this  result 
was  achieved  does  not  appear,  except  that  there  was  a  conver- 
sation in  substance  as  follows :  Rappelhagen  asked  Buck  if 
he  would  clerk  for  him,  to  which  Buck  replied  that  he  would 
for  eighteen  dollars  a  month  and  his  board.  To  this  Rappel- 
hagen agreed,  and  thereupon,  to  use  his  own  language,  he 
went  away  to  his  own  business  in  Ludlow  street.  He  then 
was  and  ever  since  has  been  a  dealer  in  feed  and  the  proprie- 
tor of  a  feed  store  at  'No.  — ,  Ludlow  street.  Buck  has  since 
remained  in  charge  of  the  grocery,  making  sales  of  the  stock 
from  time  to  time,  and  he  was  found  on  the  premises  thus 
engaged  on  the  evening  of  the  eighth  November,  when  the 
deputy  sheriff  called  there  with  the  plaintiff's  execution.  No 
ostensible  indication  of  any  change  in  the  business  or  in  its 
apparent  ownership  was  exhibited  until  some  days  after  the 
sale,  when  Rappelhagen's  name  was  put  up  over  the  shelving 
inside  the  store;  but,  on  cross-examination,  Rappelhagen, 
who  had,  in  his  own  behalf,  stated  this  fact,  testified  that  he 
could  not  .state  whether  it  was  done  before  or  after  the  com- 
mencement of  the  present  suit.  He  further  testified  that 
Buck  had  paid  over  to  him  the  proceeds  of  sales  every  night, 
but  it  does  not  appear  that  he  has  ever  personally  taken  any 
part  in  the  conduct  of  the  business. 

From  the  evidence  in  the  case,  of  which  the  foregoing  is 
a  brief  summary,  I  have  no  hesitation  in  arriving  at  the  con- 
clusion, that  the  sale  in  question  was  not  "  accompanied  by 
an  immediate  delivery,  and  was  not  followed  by  an  actual 
and  continued  change  of  possession  of  the  thing  sold,"  and 
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was,  therefore,  as  against  creditors,  presumptively  fraudulent 
and  void  (2  R.  /&,  136,  sec.  5).  It  was  held  by  this  court  in 
Randall  agt.  Parker  (3  Sandford  S.  0.  R.,  69),  that  by  an 
actual  change  of  possession  the  statute  means  an  open,  visible, 
palpable  change  manifested  by  such  outward  signs  as  render 
it  evident  that  the  possession  of  the  vendor  as  owner  has 
wholly  ceased,  and  that  a  constructive,  secret  and  symbolical 
delivery  is  insufficient  to  pass  title.  The  delivery  of  a  key, 
although  symbolically  a  delivery  of  the  goods  as  between  the 
parties,  was  in  that  case  declared  to  be,  in  respect  to  credi- 
tors, "  an  idle  and  unmeaning  ceremony."  In  like  manner 
I  cannot  but  regard  the  formal  taking  of  possession  by  Rap- 
pelhagen in  this  case,  under  the  advice  of  his  counsel,  as  a 
delusion  and  a  snare,  and  the  continuance  of  Buck  in  the  pos- 
session and  charge  of  the  premises  and  the  property,  under 
the  guise  of  a  clerkship,  as  a  transparent  device. 

But  the  presumption  of  fraud,  founded  upon  the  fact  of  no 
immediate  delivery  and  no  actual  and1  continued  change  of 
possession,  is  not  absolutely  conclusive.  It  may  be  rebutted 
by  persons  claiming  under  the  sale,  and  who  assert  its  validity, 
by  affirmative  proof  on  their  part  that  it  was  made  in  good 
faith,  and  that  "  the  real  intention  of  the  parties  involved  no 
such  fraud  as  the  law  imputed  to  them  "  (Randall  agt.  Parker, 
supra).  The  terms  "  in  good  faith "  and  "  without  any 
intent  to  defraud,"  are  not  entirely  synonymous.  That  it 
was  made  "  in  good  faith "  as  between  the  parties,  may  be 
predicated  of  a  sale  for  an  actual  and  valuable  consideration, 
where  a  real  and  not  merely  colorable  transfer  is  intended  to 
be  effected ;  but  even  such  a  sale  will  be  fraudulent  and  void 
as  against  creditors  of  the  vendor,  where  the  conditions  of 
the  statute  with  respect  to  delivery  and  change  of  possession 
are  not  complied  with,  unless  it  be  also  made  to  appear,  on 
the  part  of  the  vendee,  that  there  was  an  entire  absence  of 
any  intent  on  his  part  to  withdraw  the  thing  sold  from  the 
reach  of  legal  process,  or  to  prevent  its  application  to  the 
discharge  of  the  vendor's  debts,  which  is  the  fraudulent  pur- 
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pose  imputed  and  presumed  from  the  fact  of  non-delivery 
and  the  continued  possession  of  the  vendor. 

It  is  claimed  by  Rappelhagen  that  his  good  faith,  and  the 
absence  of  any  fraudulent  purpose  or  design,  are  abundantly 
established  by  the  facts  in  the  case;  that  the  bill  of  sale 
was  regular  and  valid  on  its  face ;  that  there  was  an  actual 
and  adequate  consideration  for  the  transfer ;  that  the  trans- 
action was  consummated  under  the  advice  and  with  the  aid 
of  a  lawyer ;  that  the  business  has  since  been  conducted  solely 
for  his  benefit ;  and  that,  at  the  date  of  the  transfer,  he  was 
not  cognizant  of  the  execution  or  judgment,  nor,  indeed,  of 
Buck's  indebtedness  to  the  plaintiffs.  If  these  facts  exist  and 
are  sufficient  to  rebut  the  statutory  presumption  of  fraud 
raised  by  Buck's  continuance  in  actual  possession  —  if  they 
conclusively  establish  the  good  faith  of  the  vendee  and  the 
absence  of  any  intent  on  his  part  to  impair  the  rights  and 
remedies  of  creditors  —  the  validity  of  the  transaction  must 
be  upheld ;  otherwise  the  statutory  presumption  becomes 
conclusive  and  the  transfer  must  be  deemed  fraudulent  and 
void. 

The  due  and  regular  execution  of  the  papers,  under  the 
direction  and  with  the  advice  of  a  lawyer,  is  entitled  to  but 
little  weight  in  determining  this  question.  Indeed,  the  care 
and  caution  observed  in  their  preparation,  when  contrasted, 
as  they  well  may  be — with  the  informal  manner  in  which 
the  original  transfer  of  title  was  effected  between  the  same 
parties,  leads  rather  to  the  inference  that  apprehensions  may 
have  been  entertained  which  rendered  care  and  caution  and  a 
compliance  with  legal  forms  desirable,  since,  except  for  the 
impending  execution,  there  was  no  special  occasion,  so  far  as 
appears,  for  such  care  or  caution,  nor  indeed  for  an  immediate 
delivery  and  an  actual  and  continued  change  of  possession  ; 
nor  does  the  excellent  advice  of  the  lawyer,  with  respect  to 
the  necessity  of  such  delivery  and  possession,  seem  especially 
pertinent,  unless  it  be  assumed  that  the  recovery  of  the  plain- 
tiff's judgment  was  well  known  to  all  concerned,  and  that 
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the  shadow  of  the  coming  execution  was  already  forecast.  It 
was  said,  Chapman  agt.  O'Brien  (34  Superior  C.  R.,  524), 
that  "  the  papers  are  usually  correct  on  their  face,  in  cases  of 
fraudulent  transfer,  to  avoid  process."  But  neither  such 
regularity  nor  the  existence  of  an  actual  and  adequate  con- 
sideration furnishes  decisive  evidence  of  good  faith,  and  both 
may  be  coexistent  with  the  purpose  and  design  which  the 
statute  reprobates. 

The  whole  question  is  one  of  fact ;  and  all  the  incidents 
and  concomitants  of  such  transfers  are  entitled  to  considera- 
tion and  weight  in  arriving  at  a  conclusion.  It  often  happens, 
while  no  single  feature  or  circumstance  can  be  specifically 
touched  with  the  finger,  as  alone  affording  evidence  to 
impugn  the  honesty  of  a  sale,  yet  that  all  the  circumstances, 
when  combined  and  viewed  in  connection,  will  produce  an 
irresistible  conviction  of  inherent  and  essential  taint  (May 
agt.  Walter,  56  IV.  Y.,  8).  Such  an  impression  was  pro- 
duced on  my  mind  by  the  testimony  at  the  trial,  and  it  has 
become  conviction  under  the  influence  and  as  the  result  of  a, 
more  extended  and  deliberate  examination  and  consideration 
of  both  facts  and  law.  I  am  constrained  to  believe  that  no 
sale  or  purchase  would  have  occurred,  or  would  have  been 
thought  of,  but  for  the  exigency  created  by  the  anticipated 
execution,  and  that  the  real  object  of  both  seller  and  purchaser 
was  to  save  the  property  from  seizure  and  sale  by  the  sheriff. 
Rappelhagen's  denial  of  any  knowledge  of  Buck's  indebted- 
ness is  insufficient  in  my  judgment  to  outweigh  the  inferences 
deducible  from  the  facts  of  the  case  as  testified  to  by  himself. 
He  brings  neither  his  wife  nor  Buck  nor  the  lawyer  to  cor- 
roborate and  confirm  his  statements.  The  sale  was  not  made 
in  the  usual  course  of  business ;  he  had  a  different  business 
of  "  his  own."  The  only  consideration  for  it  was  an  antece- 
dent debt  of  long  standing,  the  collection  of  which  had  never, 
so  far  as  appears,  been  earnestly  pressed.  Creditor  and  debtor 
were  inmates  of  the  same  household,  and  nearly  connected  by 
family  ties,  yet  had  there  been  no  request  for  any  payment 
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on  account  during  three  whole  months  next  preceding  the 
Sunday  on  which  the  transfer  was  negotiated.  No  special 
reason  has  been  assigned  and  none  save  the  impending 
execution  suggests  itself  for  such  sudden  anxiety  on  Rappel- 
hagen's  part  as  would  justify  him  in  sending  on  Sunday  for 
his  brother-in-law,  an  inmate  of  his  own  household,  whom  he 
had  met  daily  at  his  own  table  for  three  months  without  a 
word  of  solicitation,  and  whose  store  he  had  not  once  visited 
during  all  that  time,  in  order  to  negotiate  a  purchase  which 
could  not  be  intelligently  made  without  an  examination  of 
the  property  and  the  taking  of  an  inventory.  Had  the  object 
been  merely  to  effect  an  honest  purchase  without  reference 
to  impending  danger  counsel  would  scarcely  have  been  visited 
so  early  the  next  morning ;  nor  would  the  transparent  farce 
of  "  taking  possession,"  to  which  Rappelhagen  testifies,  been 
enacted.  These  circumstances  are  all  pregnant  with  suspicion. 
They  certainly  do  not  suffice  to  make  it  appear  on  the  part  of 
the  vendee  that  he  acted  in  good  faith  and  without  intent  to 
defraud. 

The  bill  of  sale  and  assignment  of  lease  must  be  adjudged 
fraudulent  and  void,  and  Rappelhagen  must  account  for  the 
goods,  or  their  proceeds,  that  have  come  to  his  hands. 

Judgment  ordered  accordingly,  with  costs. 
VOL.  LI  11 
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NEW  YOEK  COMMON  PLEAS. 

JONATHAN  N.  HAVENS  agt.  CHRISTIAN  KLEIN. 
Easements  —  light  and  air —fire-escape — permanent  injunction. 

Where  a  common  owner  of  two  tenements  —  the  windows  of  one  of  which 
overlook  the  yard  of  the  other  and  receive  light  and  air  therefrom;  its 
shutters  swing  out  over  such  yard,  and  access  from  its  fire-escapes,  which 
overhang  the  yard,  being  had  to  such  yard  —  severs  the  same  by  con- 
veyances to  different  persons,  an  easement  in  favor  of  the  tenement  so 
overlooking  the  other,  it  being  the  one  first  conveyed,  is  created  in 
respect  to  light  and  air,  the  swinging  of  the  shutters,  and  access  to  and 
from  the  fire-escapes. 

Such  easement  is  an  apparent  one.  The  graniee  of  the  servient  tenement, 
the  one  later  conveyed,  is  deemed  to  have  actual  notice  of  such  ease- 
ment, and  takes  his  title  subject  thereto. 

In  such  case  it  is  immaterial  whether  such  severance  be  by  deed  or  mort- 
gage, inasmuch  as  by  foreclosure  the  mortgage  is  ripened  into  a  deed. 

Special  Term,  February,  1875. 

The  facts  in  this  case  were  as  follows : 

Plaintiff  was  the  owner  of  the  premises  No.  125  East 
Fiftieth  street,  in  New  York  city,  situated  .on  the  north  side 
of  Fiftieth  street,  sixty  feet  west  of  Lexington  avenue,  and 
being  twenty  feet  in  width  by  forty-nine  feet  deep.  Defend- 
ant owned  premises  on  the  west  side  of  Lexington  avenue, 
forty-nine  feet  north  of  Fiftieth  street,  twenty  feet  in  width 
and  eighty  feet  deep.  A  house  on  plaintiff's  lot — a  French 
flat  —  extended  the  whole  depth  of  his  lot.  A  house  on 
defendant's  lot,  likewise  a  French  flat,  extended  sixty  feet 
deep.  So  that  the  northeasterly  corner  of  plaintiff's  house 
impinged  the  southwesterly  corner  of  defendant's  house. 
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The  relative  positions  are  shown  on  the  following  diagram 


80  ft. 


20 


Defendant's  house. 


60 


60 


50th  St. 


Plaintiff's  house  had  five  stories,  with  three  windows  in 
each,  looking  out  over  the  yard  belonging  to  defendant. 
These  windows  each  had  shutters  which  swung  out  over 
defendant's  said  yard. 

And  in  the  angle  of  the  houses  were  built  fire-escapes  for 
each  story,  for  the  mutual  use  of  each  house,  access  thereto 
being  had  from  the  windows  of  the  same. 

These  premises,  in  the  state  described,  had  at  one  time 
been  owned  by  a  common  owner,  one  Buddensick,  who,  while 
owner  of  both  lots,  had  in  1871  built  the  houses  in  the  man- 
ner stated. 

He  thereafter  mortgaged  both,  executing  the  mortgage 
upon  the  Fiftieth  street  house  first.  It  was  also  recorded 
first.  This  mortgage  contained  the  usual  grant  of  said 
premises  with  all  the  "  rights,  privileges,  hereditaments  and 
appurtenances  thereunto  belonging."  Both  mortgages  were 
in  time  foreclosed.  And  under  the  decrees  in  foreclosure, 
and  sundry  mesne  conveyances,  the  title  to  the  Fiftieth  street 
house  became  vested  in  plaintiff;  that  to  the  Lexington 
avenue  house  in  defendant. 
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In  November,  1874,  defendant  built  in  his  said  yard,  close 
to  plaintiff's  house,  but  upon  his  own  land,  a  scaffolding 
forty-five  feet  high,  upon  which,  opposite  each  of  plaintiff's 
windows,  he  affixed  boarding,  flat  up  against  the  wall  of 
plaintiff's  house,  in  such  a  manner  that  none  of  the  shut- 
ters of  plaintiff's  rear  windows  could  be  opened,  access  to 
the  fire-escapes  out  of  the  windows  was  prevented,  and  all 
light  and  air  through  the  windows  excluded,  and  the  value 
of  the  house  in  that  state,  as  an  inhabitable  dwelling,  reduced 
to  almost  nothing. 

Upon  these  facts  the  plaintiff  brought  this  action,  to 
restrain  the  defendant  from  continuing  such  obstructions,  and 
to  have  his  right  to  light  and  air  through  such  windows  from 
defendant's  land,  and  to  swing  his  shutters  on  defendant's 
land,  and  to  have  access  undisturbed  to  said  fire  escapes 
declared  and  enforced,  and  for  a  perpetual  injunction. 

According  to  the  practice  of  the  state  of  New  York,  an 
order  to  show  cause  why  an  injunction  should  not  be  granted 
pending  the  action,  was  obtained,  with  a  temporary  injunc- 
tion meantime,  and  on  the  return  of  such  order,  defendant 
appeared  to  show  cause,  and  moved  to  vacate  the  temporary 
injunction,  plaintiff  moving  to  make  it  permanent. 

Nelson  Smith  &  John  Brooks  Leavitt,  of  counsel  for  plain- 
tiff, cited  Lampman  agt.  Mills  (21  N.  Y.,  505) ;  Voorhees 
agt.  Burchard  (55  N.  Y.,  98) ;  Butterworth  agt.  Crawford 
(3  Daly,  57) ;  8.  C.  (46  N.  Y.,  349) ;  Webster  agt.  Stevens 
(5  Duer,  553) ;  Eno  agt.  Del  Vecchio  (6  Duer,  17) ;  Hen- 
dricks  agt.  Stark  (37  N.  Y.,  106) ;  Compton  agt.  Richards 
(1  Price,  27) ;  Pyer  agt.  Carter  (1  Hurlst.  &  Nor.,  916) ; 
Rivreri  agt.  Bower  (1  Russell  c&  Miture's  Rep.,  24);  3d 
Blackstone,  218 ;  F.  N.  B.,  183 ;  2  Roll.  Abr.,  140 ;  Wash, 
on  Ease.,  492,  575,  577 ;  2  Story  Eq.,  §§  925,  926 ;  1  Foribl. 
Eq.,  3d  note;  2  Wash.  Real  Prop.,  316-319  ;  Meyers  agt. 
Gemmel  (10  Barb.,  543) ;  Story  agt.  Odin  (12  Mass., 
157). 
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Julius  J.  Frank,  of  counsel  for  defendant,  cited  Mahan 
agt.  Brown  (13  Wend.,  261) ;  2  Wash.  Real  Prop.,  316-319  ; 
Pickard  agt.  Collins  (23  Barb.,  444);  Bary  agt.  Pope  (Cro. 
Eliz.,  118);  Palmer  agt.  Wetmore  (2  Sandf.,  316) ;  Parker 
agt.  ^bofe  (19  TF0w<#.,  309) ;  Meyers  agt.  Gemmel  (10  Barl)., 
537) ;  Hoffman  agt.  Armstrong  (46  Barb.,  337) ;  Relyea  agt. 
Beaver  (34  £«/•&.,  547) ;  People  agt.  Central  R.  R.  Co.  (42 
-ZV7".  P".,  283) ;  £M&r  agt.  P&rce  (7  -#ray,  18) ;  Pheysey  agt. 
Vicary  (16  Jf.  <&  PF.,  484) ;  Johnston  agt.  Jordan  (2 
234) ;  Cartrey  agt.  TF^^s  (7  J.Zfcn,  364)  ;  Randall  agt. 
Laughlin  (10  Allen,  366) ;  Brakely  agt.  Sharp  (1  Stockton 
Ch.,  9) ;  A  a  (/</.,  206). 

DALY,  (7.  </.  —  Much  of  the  law  discussed  upon  this  motion 
has,  in  my  judgment,  no  bearing  upon  the  question  which 
arises  in  the  case.  It  is  settled  in  this  state  that  no  right  to 
the  use  of  light  and  air  in  a  building  overlooking  the  land  of 
another  is  acquired  by  use,  enjoyment  or  pre-emption.  It  can 
pass  only  by  express  grant  or  covenant,  and  will  not  pass  by 
implication  of  a  grant  (2  Washhurn  on  Real  Property,  319 
[Bd  ed.~\,  sec.  39),  unless  it  is  necessary  to  the  enjoyment,  and 
was  clearly  intended  from  the  circumstances  existing  at  the 
time  when  the  conveyance  was  made  (  Yoorhees  agt.  Burchard, 
55  N.  T.,  98;  Comstock  agt.  Johnson,  46  id.,  615;  Hutter- 
meyer  agt.  Albro,  18  id.,  48;  Nicholas  agt.  Chamberlain, 
W.  Lao.,  121 ;  New  Ipswith  Factory  agt.  Batchelder,  3 
N.  H.,  190;  United  States  agt.  Appleton,  1  Sumn.,  492). 

The  two  lots  in  this  case  originally  belonged  to  the  one 
owner ;  the  lot  on  the  westerly  side  of  Lexington  avenue 
extending  back  eighty  feet  so  as  to  meet  the  rear  of  the  lot 
on  the  northerly  side  of  Fiftieth  street,  along  which  lot  the 
rear  of  the  Lexington  street  lot  extended  for  twenty  feet. 

On  the  Fiftieth  street  lot  the  then  owner  erected  a  building 
covering  the  whole  of  that  lot  as  it  now  exists.  In  the  rear 
of  which  lot  he  placed  windows  for  light  and  air  overlooking 
the  rear  of  the  Lexington  street  lot,  and  on  the  Lexington 
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street  lot  he  erected  a  building  sixty  feet  deep,  for  which  the 
rear  of  the  lot  for  the  remaining  twenty  feet  served  as  a 
yard,  which  yard  was  overlooked  by  the  windows  of  the 
building  on  the  Fiftieth  street  lot,  and  in  the  yard  he  erected 
a  fire-escape  for  the  joint  use  of  the  two  buildings. 

The  two  lots  were  severed  by  the  foreclosure  of  mortgages 
given  by  the  owner  and  the  sale  of  the  lots,  as  separate  lots, 
under  which  sales  the  plaintiff  has  become  the  owner  of  the 
Fiftieth  street  lot,  and  the  defendant  of  the  Lexington  avenue 
lot.  The  defendant  claiming  the  right  to  the  exclusive  use 
of  the  yard,  has  erected  a  wooden  fence,  by  which  he  has  cut 
the  plaintiff  off  from  the  use  and  enjoyment  of  the  windows 
in  the  rear  of  the  building  on  the  Fiftieth  street  lot,  and  also 
from  the  use  of  the  fire-escape. 

The  question  in  the  case  is,  whether  the  plaintiff,  at  the 
severance  of  the  two  lots,  had  a  right  to  the  light  and  air 
from  the  windows  in  the  rear  of  his  building,  and  to  the  use 
of  the  fire-escape,  of  which  the  defendant  could  not  deprive 
him,  and,  it  appears  to  me,  that  the  case  comes  clearly  within 
the  rules  illustrated  by  SELDEN,  J.,  in  Lampman  agt.  Mills 
(21  N~.  Y.,  511).  "  If,"  says  Judge  SELDEN,  "  both  proprietors 
obtained  their  title  from  a  common  source,  the  same  grantor 
having  conveyed  the  tenement  with  the  windows  to  one  and 
the  ground  overlooked  to  another,  the  windows  cannot  be 
obstructed,  and  the  reason  is  that  the  relative  qualities  of  the 
two  tenements  must  be  considered  as  fixed  at  the  time  of 
their  severance;  each  retains  as  between  it  and  the  other  the 
properties  then  visibly  attached  to  it,  and  neither  party  has 
the  right  afterwards  to  change  them,"  for  which  he  relies  on 
Cox  agt.  Matthews  (  Ventris,  237),  a  case  which  fully  bears 
out  what  he  states. 

The  rule  of  the  common  law  is,  says  Judge  SELDEX,  that 
where  the  owner  of  two  tenements  sells  one  of  them,  the 
purchaser  takes  the  tenement  sold  with  all  the  benefits  and 
burdens  which  appear  at  the  tfme  of  the  sale  to  belong  to  it 
and  the  property  which  the  vendor  retains,  which,  he  adds,  is 
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one  of  the  recognized  modes  by  which  an  easement  or  servi- 
tude is  created.  If  the  burden,  he  remarks,  is  open  and  visible. 
the  purchaser  takes  the  property  with  the  servitude  upon  it. 

The  parties  are  presumed  to  contract  in  reference  to  the 
condition  of  the  property  at  the  time  of  the  sale,  and  neither 
has  the  right  by  altering  arrangements  then  openly  existing 
to  change  materially  the  relative  value  of  the  respective  parts. 

In  the  subsequent  case  of  JZutterworth  agt.  Crawford  (46 
N.  Y.,  349),  the  judgment  of  this  court  was  reversed  solely 
upon  the  ground  that  the  servitude  was  not  open  and  visible. 

The  rule  above  stated  was  not  questioned  ;  but  the  decision 
was  put  upon  the  ground  that  there  must  be  some  mark  or 
sign  which  would  indicate  the  existence  of  the  servitude  to 
one  reasonably  familiar  with  the  subject.  Upon  an  inspection 
of  the  premises  for  this,  the  present  case,  the  right  which  was 
claimed  was  open  and  visible,  as  it  was  the  windows  in  the 
rear  of  the  house  on  the  Fiftieth  street  lot,  and  the  fire-escape 
which  had  been  built  for  the  joint  use  of  both  houses. 

In  Robins  agt.  Barnes  (Hob.,  131),  the  two  adjoining 
houses  were  so  built,  the  one  overhung  a  portion  of  the  other, 
and,  although  this  overhanging  was  originally  wrongful,  yet 
as  both  houses  afterwards  became  the  property  of  one  person, 
and  through  him  were  divided,  it  was  held  that  they  were 
taken  as  they  were  at  the  time  of  the  conveyance  by  which 
they  were  severed,  and  that  the  owner  of  the  house  which 
overhung  was  entitled,  upon  taking  it  down,  to  rebuild  the 
new  house  so  as  to  overhang  in  the  same  manner ;  and  it  has 
been  recognized  in  several  cases,  that  if  one  owning  a  house 
with  windows  looking  out  upon  adjoining  land  of  his  own, 
sell  such  house,  he  cannot  afterwards  build  upon  the  adjoining 
land,  so  as  to  stop  or  obstruct  the  light  of  such  windows  (Story 
agt.  Odin,  12  Mass.,  157;  Grant  agt.  Chase,  17  id.,  443; 
Cherry  agt.  Klein,  11  Md.,  24 ;  2  Washburn  on  Real  Prop- 
erty, p.  318  [3d  ed.~],  D.  36,  and  note). 

It  can  make  no  difference  in  the  application  of  this  rule 
whether  the  severance  took  place  by  a  direct  grant  from  the 
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owner,  or  arose  by  the  transfer  of  his  interest  upon  foreclosure 
sale,  for  the  reason  of  the  rule  applies  as  much  in  the  one  case 
as  in  the  other.  The  question  is,  what  did  each  party  get  on 
the  severance  ?  Did  the  purchaser  of  the  Lexington  avenue 
lot,  who  bought,  as  would  appear  from  the  pleadings,  after 
the  plaintiffs  purchased,  take  that  lot  subject  to  the  plain- 
tiff's right  to  the  joint  use  of  the  fire-escape,  and  to  the  use 
of  the  windows  in  the  rear  of  the  building  for  light  and  air? 
In  my  judgment  he  did,  and  I  shall,  therefore,  deny  the 
motion  to  dissolve  the  injunction. 
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NEW  YOKK   COMMON  PLEAS. 
TKEVOR  C.  LEUTZE  agt.  WILLIAM  BUTTEEFIELD. 

Application  for  removal  of  cause  into  the  circuit  court  of  the  United  States. 

Where  an  action  is  brought  by  the  plaintiff,  who  resides  in  this  state, 
as  assignee  of  a  person  who  resides  in  Massachusetts,  against  the 
defendant,  also  a  resident  of  the  latter  state,  upon  attachment  proceed- 
ings against  defendant's  property  here,  the  cause  cannot  be  removed 
into  the  circuit  court  of  the  United  States,  pursuant  to  the  provisions  of 
sections  2  and  3  of  the  act  of  congress,  March  3,  1875,  as  the  circuit 
court  is  prohibited  by  section  1  of  said  act  from  taking  cognizance  of 
such  an  action. 

The  discrepancies  between  sections  1  and  2  of  said  act  of  congress  exa- 
mined. 

Special  Term,  March,  1876. 

THIS  action  was  brought  by  the  plaintiff,  who  resides  in 
the  state  of  New  York,  as  assignee  of  Henry  E.  Townsend, 
who  resides  in  Massachusetts,  against  the  defendant,  also  a 
resident  of  the  latter  state.  The  defendant's  property  was 
attached  as  a  non-resident  debtor;  defendant  filed  an  under- 
taking to  discharge  the  attachment,  and  afterwards  presented 
his  petition,  bond,  &c.,  for  the  removal  of  this  cause  into  the 
United  States  circuit  court,  upon  the  ground  that  the  action 
is  a  controversy  between  citizens  of  different  states. 

YAN  BRUNT,  J.  —  This  motion  must  be  governed  by  the 
acts  of  congress  of  March  3d,  1875,  which  seem  to  have  been 
intended  to  supersede  all  previous  legislation  upon  the  sub- 
ject ;  and  although  there  may  appear  to  be  some  inconsistency 
between  the  first  and  second  sections  of  such  act,  it  is  pos- 
sible to  harmonize  them  so  as  to  give  to  each  its  proper  force 
VOL.  LI  12 
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and  effect.  Section  1  provides  that  the  circuit  court  of  the 
United  States  shall  have  original  cognizance  concurrent  with 
the  courts  of  the  several  states  (among  which  it  enumerates 
suits  in  which  there  shall  be  a  controversy  between  citizens  of 
different  states),  "  and  no  civil  suits  shall  be  brought  before 
either  of  said  courts  against  any  person  by  original  process  or 
proceedings  in  any  other  district  than  that  whereof  he  is  an 
inhabitant ;  *  *  *  nor  shall  any  circuit  or  district  court 
have  cognizance  of  any  suits  founded  on  contract  in  favor  of 
an  assignee  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law 
merchant,  and  bills  of  exchange."  If  this  section  stood  alone 
it  might  be  difficult  to  see  why  congress  in  the  act  in  ques- 
tion, in  the  latter  clause  of  the  paragraph  quoted,  has  made 
use  of  the  language  so  different  from  that  used  in  the  first 
paragraph.  When  they  desire  to  prevent  suits  being  brought, 
except  in  certain  districts,  they  simply  said  that  "  no  civil 
suit  shall  be  brought,"  &c.;  but  when  they  desire  to  restrict 
the  circuit  courts  from  entertaining  jurisdiction  of  suits 
brought  by  an  assignee,  except  in  certain  cases,  they  say 
"that  no  circuit  or  district  court  shall  have  cognizance  of  any 
suit  founded  on  contract,"  &c.;  not  that  no  civil  suit  in  favor 
of  an  assignee  shall  be  brought  before  them  by  any  original 
process,  &c.,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  thereon  if  no  assignment  had  been 
made ;  but  they  say  that  circuit  courts  shall  not  have  cog- 
nizance of  such  suits,  unless,  &c.  This  language  is 
much  more  comprehensive,  and  it  is  difficult  to  see  how 
stronger  language  could  have  been  used  to  show  that  con- 
gress did  not  intend  that  circuit  courts  should  entertain 
suits  by  an  assignee,  whether  brought  in  these  courts  by 
original  process  or  otherwise,  unless  the  action  might  have 
been  prosecuted  in  such  courts  if  no  assignment  had  been 
made.  Section  2  then  provides :  "  That  any  suit  of  a  civil 
nature  at  law  or  in  equity  now  pending  or  hereafter  to 
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be  brought  in  any  state  court,  *  *  *  in  which  there 
shall  be  a  controversy  between  citizens  of  different  states 
•*  *  *  may  be  removed  by  either  party  into  the  circuit 
court  of  the  United  States  for  the  proper  district."  If  the  con- 
struction is  placed  upon  section  two  that  the  removal  of  this 
cause  requires,  then,  notwithstanding  that  congress  in  section 
one  has  said  not  only  that  no  suit  such  as  the  one  at  bar  shall 
be  commenced  by  original  process  in  the  circuit  court,  but 
that  such  court  shall  not  have  cognizance  of  a  suit  where  the 
parties  are  situated  as  they  are  in  this  case,  yet  merely  because 
the  action  was  commenced  in  a  state  court  and  is  removed  to 
the  circuit  court  pursuant  to  section  two,  the  positive  pro- 
hibition of  section  one  is  overcome.  Section  one  in  the  most 
positive  language  prohibited  the  circuit  courts  from  entertain- 
ing any  such  case,  and  the  only  construction  that  can  harmonize 
the  two  sections  seems  to  be  that  section  two  is  meant  to  apply 
only  to  cases  in  which  jurisdiction  has  been  conferred  upon 
circuit  courts,  although  it  does  not  expressly  say  so.  If  this 
is  not  the  true  construction  I  am  unable  to  see  why,  in  speak- 
ing of  suits  like  the  one  at  bar,  congress  should  have  made 
use  of  the  word  cognizance  and  have  used  it  only  in  that 
connection.  It  is  evident  that  it  was  intended  to  provide  for 
the  cases  in  which  circuit  courts  should  obtain  jurisdiction 
otherwise  than  by  original  process,  and  to  prevent  the  circuit 
courts  entertaining  in  any  manner  suits  brought  by  assignees 
unless  they  could  have  acquired  jurisdiction  of  such  action  if 
no  assignment  had  been  made.  It  is  clear  that  if  no  assign- 
ment had  been  made  that  the  circuit  courts  could  not  have 
acquired  original  jurisdiction  of  this  action,  because  the 
assignor  and  the  defendant  both  live  in  the  same  state.  I  am 
of  the  opinion,  therefore,  that  the  circuit  court  of  the  United 
States  could  not  take  cognizance  of  this  action  if  an  order  of 
removal,  pursuant  to  the  provisions  of  sections  two  and  three 
of  the  act  of  congress,  March  3,  1875,  was  made,  and  con- 
sequently the  motion  to  remove  should  be  denied,  with  ten 
dollars  costs  to  abide  event. 
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SUPREME  COURT. 

CHARLES    OLERY  agt.   ADAM   BROWN,    president,   etc.,  and 

others. 

Voluntary  association  —  action  by  expelled  member  thereof,  for  restoration  to 
membership — pleading. 

It  is  not  necessary  that  the  individuals  comprising  the  membership  of  a 
voluntary  association,  consisting  of  more  than  seven  associates,  should 
be  made  parties  to  an  action  against  it.  The  action  is  well  brought 
against  the  president  of  the  association,  named  as  defendant. 

Where  there  is  open  to  an  expelled  member  of  a  voluntary  association  a 
remedy  under  its  constitution  and  laws  for  a  review  of  the  proceedings 
for  his  expulsion,  and  in  case  of  error  for  his  restoration  and  the  asso- 
ciation is  not  a  partnership,  equity  will  not  interfere. 

White  agt.  Brownell  (2  Daly,  329)  commented  upon  and  approved. 

Where,  by  the  complaint,  it  appeared  that  the  name  of  the  plaintiff  had 
been  improperly  stricken  from  the  list  of  members  of  the  association, 
and  that  he  had  been  deprived  of  the  weekly  stipend  paid  to  members 
when  ill,  the  association  being  a  copartnership,  and  it  not  appearing  that 
the  plaintiff  had  any  redress  within  the  association  itself,  held,  that  an 
action  could  be  maintained  by  the  expelled  member  for  redress,  and 
that  it  is  within  the  power  of  a  court  of  equity  to  inquire  into  the  reason- 
ableness and  propriety  of  the  action  of  the  association,  and  grant  appro- 
priate relief  in  the  premises. 

In  order  that  a  complaint  be  overthrown  by  a  demurrer,  it  must  present 
defects  so  substantial  in  their  nature  and  so  fatal  in  their  character  as  to 
authorize  the  court  to  say,  taking  all  the  facts  to  be  admitted,  that  they 
furnish  no  cause  of  action  whatever  (Richard  agt,  Edrick,  17  Barb.,  260). 

The  rule  that  once  prevailed  that  a  pleading  should  be  construed  most 
strongly  against  the  pleader  has  been  modified  by  the  Code  (sec.  159), 
which  ordains  that  the  allegations  of  a  pleading  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice  between  the  parties. 

Special  Term,  October,  1875. 
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Mr.  Gould,  for  plaintiff. 
Mr.  Gross,  for  defendants. 

VAN  YORST,  J.  —  The  action,  as  appears  by  the  body  of  the 
complaint,  is  evidently  against  the  association  of  which  Adam 
Brown  is  alleged  to  be  president.  The  words  "and  others" 
in  the  title  may  be  regarded  as  immaterial ;  the  body  of  the 
complaint  should  control  the  title. 

By  the  act  of  April  Y,  1849,  any  joint  stock  company  or 
association  consisting  of  seven  or  more  shareholders,  may 
sue  and  be  sued  in  the  name  of  the  president  thereof;  and  by 
the  act  of  July  9,  1851,  the  previous  act  was  so  amended  as 
to  allow  suits  and  proceedings  to  be  brought  and  maintained, 
in  the  manner  therein  provided,  against  any  company  or 
association  composed  of  not  less  than  seven  persons  who  are 
owners  of,  or  have  any  interest  in,  any  property,  right  of 
action,  or  demand,  jointly  or  in  common,  or  who  may  be 
liable  to  any  action  on  account  of  such  ownership  or  interest. 

In  Tibbetts  agt.  Blood  (21  Barb.,  650)  an  action  was  said 
to  be  well  brought  in  the  name  of  the  treasurer  of  a  division 
of  the  Sons  of  Temperance ;  and  in  such  case,  where  it  was 
stated  in  the  complaint  that  the  association  consisted  of  seven 
associates  and  upwards,  it  was  held  to  be  sufficient. 

In  Dewitt  agt.  Chandler  (11  Abb.,  450)  it  was  held  that 
the  president  of  a  Christian  association  might  bring  such 
action  in  his  own  name  as  such  (Corning  agt.  Greene,  23 
Barb.,  33  ;  MoaTc's  Van  Santvoord's  Pleadings,  page  97,  and 
cases  cited). 

The  first  objection  therefore  raised  by  the  defendants' 
demurrer  to  the  complaint,  that  the  other  persons  constitut- 
ing the  association  are  not  made  parties  to  the  action,  is  not 
well  taken. 

The  second  objection  is,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  plaintiff  complains,  substantially,  that  his  name  has 
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oeen  improperly  stricken  off  the  list  of  members  of  the  asso- 
ciation, and  that  he  has  been  deprived  of  the  weekly  stipend 
paid  to  members  when  ill,  and  he  would  be  restored  to  his 
membership  or  have  an  accounting  in  respect  to  the  moneys 
he  has  paid  into  the  association  which  he  would  recover. 

The  power  of  a  voluntary  association  to  expel  members  for 
a  willful  disobedience  and  violation  of  its  constitution  and 
laws,  to  which  they  have  assented  and  by  which  they  had 
agreed  to  be  bound  when  they  became  members,  was  fully 
considered,  in  White  agt.  Brownell,  at  general  term  in  the 
court  of  common  pleas  (2  Daly,  329).  In  that  case  the  power 
was  upheld  and  the  court  declined  to  interfere  by  injunction. 
But  the  law  of  the  association,  in  that  case,  distinctly  appeared, 
as  also  the  fact  of  its  violation  by  the  member. 

It  also  appeared  that  there  was  open  to  the  expelled  mem- 
ber a  remedy,  under  the  constitution  and  laws  of  the  associa- 
tion itself,  for  a  review  of  the  proceedings  for  his  expulsion, 
and,  in  case  of  error,  for  his  being  reinstated. 

It  also  appeared  that  the  association  was  not  a  copartner- 
ship, and  that  the  members  did  not  stand  to  each  other  in  the 
relation  of  partners. 

That  the  proceeding  was  not  an  attempt  to  exclude  a  part- 
ner from  his  interest  or  share  in  copartnership  property. 

By  the  allegations  of  the  complaint  in  this  case,  it  appears 
that  the  reasons  assigned  for  the  exclusion  of  the  plaintiff 
from  the  association,  of  which  he  was  an  elected  member, 
were  that  he  was  "  over  age"  when  he  joined  the  association, 
and  that  on  that  account  he  had  never,  in  fact,  been  a  mem- 
ber ;  that  he  had  been  deprived  of  the  weekly  stipend  when 
ill,  because  he  had  left  his  sick  room  without  the  permission 
of  his  physician  and  the  president  of  the  association. 

The  complaint  does  aver  that  it  was  one  of  the  rules  of  the 
association  that  no  person  could  become  a  member  who  was 
over  forty  years  of  age ;  and  the  plaintiff  admits  that  he  was 
a  few  months  over  forty  at  the  time  he  became  a  member, 
but  he  claims  that  the  rule  was  waived  in  his  case  and  that 
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he  was  duly  elected  a  member,  and  has  continued  to  be  and 
remained  a  member,  paying  his  dues  and  discharging  his 
duties  to  the  association,  and  until  his  name  was  stricken 
from  the  list  had  been  treated  and  regarded  as  a  member. 

The  association,  without  doubt,  could  waive  its  rule  in  a 
given  instance,  limiting  the  age  of  admission  to  membership. 
During  a  recent  illness  proceeding  from  a  contusion  of  the 
knee  joint  plaintiff  was  advised  by  his  physician,  as  the  com- 
plaint alleges,  as  soon  as  he  was  able  to  do  so  to  go  out  and 
take  a  short  walk,  as  the  physician  feared  that  the  joint  of  the 
knee  would  become  stiff  from  want  of  proper  exercise.  In 
accordance  with  the  instruction  of  his  physician  plaintiff  left 
the  room,  and  being  seen  by  the  president  of  the  association 
out  of  doors  he  struck  the  plaintiff's  name  off  the  sick  list  of 
the  association. 

There  is  no  distinct  affirmative  allegation  in  the  complaint 
as  to  the  liability  of  a  member,  under  the  constitution,  to 
lose  his  weekly  stipend,  during  illness,  by  occasion  of  his 
leaving  his  sick  room  without  the  consent  of  the  physician 
and  president.  But  it  is  alleged  that  a  notice  of  a  resolution 
of  the  association  was  served  upon  the  plaintiff,  stating  that 
his  name  had  been  stricken  off  the  sick  list  for  a  violation  of 
the  constitution  in  that  regard. 

That  the  plaintiff  received  a  notice  stating  such  conclusion, 
and  reasons  therefor,  is  not  absolutely  an  allegation  that  such 
provision  is  contained  in  the  constitution  of  the  association. 

The  rule  that  once  prevailed  that  a  pleading  should  be 
construed  most  strongly  against  the  pleader  is  now  abrogated 
by  the  Code  (sec.  159),  which  ordains  that  the  allegations  of 
a  pleading  shall  be  liberally  construed  with  a  view  to  substan- 
tial justice  between  the  parties  (Richard  agt.  Ediclc,  17 
Barrb.,  260-270 ;  Allen  agt.  Patterson,  7  N.  Y.,  480 ;  Clare 
agt.  City  Bank,  3  J.  &  S.,  261). 

The  regulation  in  regard  to  age  is  claimed  to  have  been 
waived,  and  it;  is  alleged  that  plaintiff  left  the  room  upon 
the  advice  of  his  physician.  The  president's  assent  is  not 
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claimed  to  have  been  obtained  Whether  such  omission 
justifies  the  act  of  striking  his  name  from  the  sick  list,  can 
best  be  determined  when  the  rule  itself  shall  appear.  But 
there  is  an  element  in  this  case  which  did  not  exist  in  White 
agt.  Brownell  (supra). 

It  is  alleged  that  the  association  is  a  partnership ;  that  it 
has  funds  to  which  plaintiff,  as  an  associate,  has  contributed, 
and  to  participate  therein  he  claims  the  right. 

It  is  not  clear  that  plaintiff  can  be  summarily  excluded 
from  all  right  in  the  fund  in  question  growing  out  of  his 
membership  by  the  action  of  the  president  and  his  associates, 
as  indicated  in  the  complaint.  It  does  not  appear  that  the 
plaintiff  has  any  redress  within  the  association  itself.  In  this 
view  it  cannot  be  said  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  Plaintiff  may  not 
be  entitled  to  all  the  relief  he  demands. 

Upon  the  allegations  in  the  complaint,  which  are  admitted 
by  the  demurrer,  plaintiff  appears  to  ibe  entitled  to  some 
relief,  and  its  measure  and  extent  will  be  determined  by  the 
facts  established  on  the  trial.  As  was  stated  in  Richards 
agt.  Edrick  (supra),  "  the  complaint  to  be  overthrown  by  the 
demurrer  must  present  defects  so  substantial  in  their  nature, 
and  so  fatal  in  their  character,  as  to  authorize  the  court  to 
say,  taking  all  the  facts  to  be  admitted,  that  they  furnish  no 
cause  of  action  whatever" 

The  courts  will  not  interfere  between  a  member  and  a  vol- 
untary association,  of  which  he  forms  a  part,  when  its  reason- 
able rules  are  sought  to  be  enforced. 

But  when  rights  of  the  character  indicated  in  the  complaint 
are  improperly  sought  to  be  taken  from  a  member  of  an  asso- 
ciation, such  as  this  is  alleged  to  be,  it  is  within  the  power  of 
a  court  of  equity  to  inquire  into  the  reasonableness  and 
propriety  of  the  action  and  grant  appropriate  relief  in  the 
premises. 

There  should  be  judgment  for  the  plaintiff  on  the  demur- 
rer, with  leave  to  defendant  to  answer  on  payment  of  costs. 
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SUPKEME   COURT. 

THE   PEOPLE  ex  rel.  JAMES  KILBOUKN  agt.  JAMES  ALLEN. 


•6' 


Appointment  of  street  commissioner  of  the  city  of  Albany. 

An  application  to  a  judge,  under  the  statute,  for  books  and  papers,  is 
designed  to  be  a  summary  proceeding,  and  the  officer  to  whom  it  is 
made  has  no  power  to  declare  the  action  of  the  appointing  and  confirm- 
ing power  void  for  official  corruption,  especially  where  there  is  no  clear 
proof  of  the  fact. 

Where  the  mayor  of  a  city  nominates  several  persons  on  one  list  for 
different  offices,  two  of  whom  are  aldermen,  before  whom  the  nomina- 
tion will  come,  in  the  common  council,  for  confirmation,  it  will  not  be 
assumed  that  the  nomination  was  made  with  the  corrupt  intent  of 
bribing  the  two  aldermen  to  vote  for  the  other  persons  on  the  list, 
where  the  intent  of  the  mayor  in  making  the  nomination  is  susceptible 
of  a  fair  and  honorable  motive. 

The  nomination  of  street  commissioner,  made  by  the  mayor  to  the 
common  council,  upon  a  list  containing  several  other  candidates  for 
distinct  and  separate  offices,  may  properly  be  confirmed  by  the  common 
council  in  gross,  by  one  vote  or  resolution  —  not  necessary  to  act  upon 
each  case  separately. 

APPLICATION  under  the  statute  before  judge  WESTBROOK, 
as  a  judicial  officer,  by  Kilbourn  to  compel  Allen  to  surrender 
the  books  and  papers  belonging  to  the  street  commissioner  of 
the  city  of  Albany. 

G.  Tremain  &  Matthew  Hale,  for  Kilbourn. 
N.  C.  Moak,  for  Allen. 

WESTBROOK,  J.  —  By  the  charter  of  the  city  of  Albany,  the 
street  commissioner  is  appointed  by  the  mayor  and  confirmed 
VOL.  LT  13 
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by  the  common  council.  He  holds  his  office  for  two  years, 
and  until  his  successor  has  been  "appointed  and  duly 
qualified." 

The  respondent,  James  Allen,  was  so  appointed  in  the  year 
1873,  and  now  claims  to  continue  in  office,  because,  as  he 
alleges,  his  successor  has  not  yet  been  "  appointed  and  duly 
qualified."  The  relator,  Kilbourn,  claims  the  office  thus :  On 
April  17, 1876,  the  then  mayor  of  the  city,  Mr.  E.  L.  Judson, 
sent  to  the  common  council  a  communication  in  writing,  by 
which  he  nominated  several  different  persons  to  several 
different  offices,  and  upon  that  list  of  names  was  that  of  the 
relator,  who  was  named  for  the  office  of  street  commissioner. 
Among  the  parties  thus  nominated  by  the  mayor  were  also 
the  names  of  Frederick  Andes  and  Peter  C.  Lauder,  who 
were  then  aldermen  of  the  city,  the  former  being  designated 
for  the  position  of  excise  commissioner,  and  the  latter  for  that 
of  city  marshal.  When  the  communication  was  received,  a 
motion  was  made  to  adjourn,  and  Alderman  Cavanagh,  who 
was  then  in  the  chair,  declared  the  motion  carried.  An 
appeal  from  the  decision,  as  announced  by  the  chair,  was 
immediately  taken,  which  Cavanagh  refused  to  put,  and  then 
left  the  chair  and  the  room,  the  clerk,  Martin  Delehanty, 
following  him.  After  they  had  left  the  room,  Alderman 
Luby  was  called  to  the  chair,  and  the  appeal  was  sustained, 
by  nine  votes,  a  full  board  consisting  of  sixteen  members. 
A  clerk  was  also  made,  and  on  motion,  the  several  nomina- 
tions of  the  mayor,  among  which  was  that  of  Kilbourn,  the 
relator,  were  confirmed  by  a  single  vote  taken  upon  all 
together,  nine  votes  being  cast  in  favor  of  such  confirmation. 

Kilbourn  then  qualified  before  the  mayor  and  filed  his 
official  bond.  On  the  twenty-fourth  of  April,  1876,  the  board 
of  aldermen  again  met,  Alderman  Cavanagh  in  the  chair. 
The  minutes  of  the  preceding  meeting  of  April  17,  1876, 
were  so  amended  and  adopted  as  to  show  the  facts  of  that 
meeting  as  hereinbefore  stated.  A  communication  was 
received  from  the  mayor  that  Messrs.  Andes  and  Lauder  had 
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each  refused  the  office  to  which  he  had  been  appointed,  and 
nominating  Charles  Kirchner  for  excise  commissioner  in  the 
place  of  Mr.  Andes,  and  Mr.  Augustus  F.  Fisher  for  city 
marshal  instead  of  Mr.  Lauder.  These  nominations,  together 
with  those  acted  upon  at  the  meeting  of  April  seventeenth, 
except  those  of  Andes  and  Lauder,  were  then  confirmed  by 
a  vote  of  nine  to  six.  The  vote  was  a  single  one  upon  all 
the  names  together.  After  this  reconfirmation,  the  relator, 
Mr.  Kilbourn,  again  qualified  as  street  commissioner.  Since 
this  time  he  has  endeavored  to  perform  the  duties  of  the 
office,  and  on  April  twenty-ninth  demanded  of  Mr.  Allen 
certain  books  and  papers  belonging  to  the  office,  which  were 
refused.  After  such  refusal  this  proceeding  was  initiated. 

In  answer  to  the  application,  the  respondent,  Mr.  Allen, 
claims  that  the  appointment  of  Mr.  Kilbourn  was  illegal  and 
void,  because  the  naming  of  two  men  for  offices,  who  were 
members  of  the  common  council,  was  an  offer  of  a  bribe  to 
them  to  vote  for  the  confirmation  of  others,  and  because  the 
attempted  confirmation  of  all  by  a  single  vote  was  illegal  and 
void;  whilst  the  alleged  reconfirmation  of  April  twenty- 
fourth  was  also  illegal  and  void,  because  having  once  voted 
upon  the  confirmation  of  these  officers  at  a  previous  meeting, 
the  power  of  the  board  was  exhausted  and  no  new  vote  could 
legally  be  had ;  and,  also,  because  the  confirmation  was 
obnoxious  to  the  previously  stated  objection,  that  it  was  by  a 
vote  in  gross  and  not  by  one  upon  each  separately. 

It  was  at  one  time  held  (Devlin  agt.  Conover,  5  Abbott,  74), 
that  upon  such  ,a  proceeding  as  this,  the  officer  before  whom 
it  was  pending  had  no  right  to  look  beyond  the  actual  posses- 
sion of  the  office;  that,  in  any  case,  when  the  one  or  the 
other  was  conducting  the  office  he  would  not  be  interfered 
with.  The  effect  of  this  doctrine  was,  however,  to  nullify 
the  statute,  for  in  every  case  an  incumbent  could  defeat  his 
successor  by  refusing  to  surrender  the  position,  and  then  in 
every  case  the  party  claiming  an  office  would  be  compelled 
to  resort  to  a  writ  of  quo  warranto.  The  better  opinion  now 
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seems  to  be,  that  when  the  case  is  free  from  reasonable  doubt 
the  application  should  be  granted  (North  agt.  Cary,  4  N.  Y. 
S.  C.  Rep.,  357). 

Neither  is  this  a  proceeding  in  which  the  title  to  the  office 
is  to  be  tried.  If  the  office  was  an  elective  one,  and  the 
result  had  been  declared  in  favor  of  the  applicant  for  the 
books  and  papers,  the  officer  upon  this  proceeding  would  not 
go  back  of  the  result  as  declared,  to  investigate  the  legality 
of  the  votes  cast,  nor  the  bribery  of  voters.  Neither  in 
the  case  of  an  officer  appointed  by  an  executive,  and  confir- 
mation by  a  board,  should  the  officer  to  whom  this  application 
is  made  go  behind  the  appointment  and  confirmation  to 
investigate  fraud  and  corruption,  even  if  that  would  vitiate 
the  appointment  or  the  evidence  was  sufficient  to  justify  the 
charge.  An  application  under  the  statute  for  books  and 
papers  is  designed  to  be  a  summary  proceeding,  and  the 
officer  to  whom  it  is  made  has  no  power,  in  my  judgment  to 
declare  the  action  of  the  appointing  and  confirming  power 
void  for  official  corruption,  especially  when  there  is  no  clear 
proof  of  the  fact.  It  is  a  statute  proceeding  strictly,  and  no 
power  can  be  exercised  beyond  that  actually  conferred.  On 
the  merits,  however,  of  the  allegation,  we  observe  that  it  may 
be  true  that  the  nomination  of  Andes  and  Lander  was  intended 
to  improperly  influence  them  in  their  votes  upon  other  nomi- 
nees ;  .and  it  may  also  be  true  that  they  were  selected  on 
account  of  their  eminent  fitness  for  the  positions  to  which 
they  were  nominated,  and  that  the  idea  of\  thus  influencing 
their  votes  never  occurred  to  the  officer  who  ifaade  the  appoint- 
ment. If  corruption  and  frand  could  be  inferred  from  the 
mere  nomination,  then,  whenever  the  governor  of  the  state 
sends  to  the  senate,  of  which  a  majority  is  of  adverse  politics, 
the  names  of  several  persons,  some  of  whom  profess  a  political 
belief  similar  to  that  of  the  appointing  power,  and  others 
whose  views  are  identical  with  those  of  the  senate  majority, 
then  it  might  be  argued  that  the  executive  offered  his  politi- 
cal opponents  a  bribe  to  secure  their  votes  in  favor  of  his  own 
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friends.  Such  a  conclusion  would  be  unjust  and  unfair,  and 
there  is  no  distinction  between  the  supposed  case  and  the 
real.  In  the  one  it  may  be  said  that  the  confirming  power  is 
bribed  by  favors  bestowed  upon  friends,  and  in  the  other  by 
favors  bestowed  upon  themselves.  The  alleged  bribery  in 
the  one  case  is  the  same  as  in  the  other  in  kind,  and  differs  in 
degree  only.  Every  nomination  should  stand  or  fall  upon  its 
own  individual  merits,  and  perhaps  in  a  very  strict  sense,  the 
practice  in  either  case  should  be  condemned,  but  actual  cor- 
ruption could  not  be  inferred  from  the  simple  acts. 

The  remaining  objection  to  the  application  is,  that  the  con- 
firmation of  the  nominations,  including  that  of  street  commis- 
sioner, was  in  gross,  and  was  therefore  void.  The  statute  (sec. 
10,  of  title  3  of  charter)  does  not  prescribe  the  manner  of  con- 
firmation. It  simply  says,  "  the  mayor  with  the  consent  and 
approval  of  the  common  council  of  the  said  city,  shall  bienni- 
ally appoint  *  *  *  one  street  commissioner,"  &c.,  &c. 
That  "  consent  and  approval "  is  simply  to  be  expressed.  If 
by  a  single  vote  "  consent  and  approval "  is  given  to  several 
appointments,  it  would  be  difficult  to  say  none  had  been 
expressed.  If  I  say  I  consent  to  and  approve  of  the  appoint- 
ment of  A.  to  the  office  of  chamberlain,  of  B.  to  the  office  of 
deputy  chamberlain,  &c.,  expressing  it  in  writing  and  sub- 
scribing it  by  name,  it  would  be  difficult  to  say  it  was  not  as 
effectual  and  valid  an  approval  as  if  I  had  subscribed  two 
papers.  And  when  a  common  council  is  to  "  consent  and 
approve,"  and  does  "  consent  and  approve  "  of  several  appoint- 
ments by  a  single  resolution,  I  see  no  reason  to  doubt  the 
validity  of  the  act.  It  is  certainly  the  daily  practice  thus  to 
express  consent,  and  I  should  be  reluctant  to  hold  that  such 
"  consent  and  approval  "  were  void.  There  may  be  reasons 
why  more  strictly  legislative  action  cannot  be  thus  conducted, 
and  upon  that  point  no  opinion  is  expressed,  but  I  cannot 
hold  that  the  law  has  been  violated,  and  that  so  many  officers 
have  discharged  duties  illegally  and  drawn  salaries  unlaw- 
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fully,  as  they  certainly  have  if  this  point  of  the  respondent  is 
well  taken. 

It  was  not  claimed  or  argued  that  the  pretended  adjourn- 
ment of  April  seventeenth  was  legal.  It  clearly,  however, 
was  not.  A  chairman  and  clerk  cannot  override  the  will  of 
a  majority  of  the  common  council,  which  they  undertook  to 
do.  I  regard  the  confirmation  of  April  17,  1876,  as  valid 
despite  the  attempted  adjournment,  and  if  it  was  not,  the 
subsequent  action  on  the  twenty-fourth  of  the  same  month, 
being  at  a  regular  meeting,  certainly  was.  If,  as  the  counsel 
for  the  respondent  argues,  the  action  of  the  seventeenth  was 
void,  and  no  action  because  of  bribery  and  corruption,  then 
that  of  the  twenty-fourth,  which  was  not  obnoxious  to  that 
objection,  was  clearly  proper.  The  approval  and  consent  of 
the  common  council,  expressed  by  their  vote  of  the  seven- 
teenth, the  counsel  argues  must  be  treated  as  null  by  reason 
of  the  proffered  bribe  (and  he  must  take  that  position  to  make 
his  point,  for  if  voidable  only,  there  is  no  power  vested  in  me 
as  a  judge — an  officer  merely  —  to  declare  it  void),  then  no 
pretended  action  on  that  day  had  exhausted  the  power  of  the 
common  council  in  the  premises,  and  they  were  free  to  act 
upon  the  twenty -fourth.  That  which  is  void  is  nothing,  and 
to  claim  that  power  has  been  expended,  when  none  has  been 
exerted  is  the  claim  of  a  legal  impossibility. 

My  conclusion  is  that  the  order  asked  for  must  be  granted. 
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COURT   OF  APPEALS. 

'  THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  ex  rel.  JOHN  J. 
BRADLEY,  respondents,  agt.  THOMAS  STEVENS,  appellant. 

Croton  aqueduct  department  —  appointment  of  president  of  the  board  —  con- 
stitutional law. 

The  court  of  appeals  held,  in  this  case,  that  the  amended  charter  of  the 
city  of  New  York,  in  1849  (Laws  of  1849,  p.  282),  created  a  new  execu- 
tive department,  called  "The  Croton  Aqueduct  Board,"  with  three  offi- 
cers, viz.,  president,  engineer  and  assistant  commissioner,  to  form  such 
board.  Afterwards,  and  in  the  same  year,  another  act  was  passed, 
entitled  "An  act  to  create  the  Croton  Aqueduct  Department  in  the  city 
of  New  York  "  (Laws  of  1849,  p.  537). 

These  acts  together  completely  remodeled  the  Croton  aqueduct  depart- 
ment. The  office  of  water  commissioner  was  abolished.  The  board 
created  in  its  stead  was  reduced  to  three  members,  and  with  the  same 
and  additional  duties  imposed  upon  it. 

Held,  therefore,  that  the  Croton  aqueduct  board,  and  the  officers  compos- 
ing it,  were,  in  substance  and  effect,  new  officers  created  by  the  act  of 
1849. 

The  creation  of  such  offices  was  within  the  legislative  power;  and,  being 
so  created  since  the  adoption  of  the  constitution  of  1846,  the  legislature 
was  not  restrained  in  directing  how  they  should  be  filled ;  and  might 
even  make  the  appointment  itself,  as  it  assumed  to  do  in  this  case  by 
the  act  of  April  8,  1867,  enacting  that  "the  term  of  office  of  the  persons 
now  severally  discharging  the  duties  and  exercising  the  powers  of  presi- 
dent, commissioner,  assistant  commissioner  and  chief  engineer,  commis- 
sioner of  the  Croton  aqueduct  department,  is  hereby  fixed  for  the  term 
of  five  years,  from  the  first  day  of  January,  1867,"  &c. 

The  officers  within  the  second  section  of  the  tenth  article  of  the  constitu- 
tion of  1846  must  be  created  directly  by  the  constitution  or  by  the 
statute.  There  has  been  no  statute  found  nor  referred  to  creating  this 
Croton  aqueduct  board  until  the  act  of  April  llth,  1849,  and  it  follows 
that  these  offices  were  created  since  the  constitution  of  1846  went  into 
effect,  and  that  they  do  not,  consequently,  fall  under  this  restrictive 
clause. 
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Also,  held,  that  that  portion  of  the  act  of  the  legislature  of  May  4,  1866, 
entitled  "An  act  to  enable  the  board  of  supervisors  of  the  county  of 
New  York  to  raise  money  by  tax  for  the  use  of  the  corporation  of  the 
city  of  New  York,  and  in  relation  to  the  expenditure  thereof,"  which 
contained  the  following  provision:  "The  engineer  and  assistant  com- 
missioner of  the  Croton  aqueduct  department,  now  in  office,  shall 
continue  in  office  for  the  term  of  three  years  from  and  after  the  passage 
of  this  act;  and  any  vacancy  in  their  number  shall  be  filled  by  the  mem- 
bers of  the  board  remaining  in  office,"  comes  in  conflict  with  section  16, 
article  3  of  the  constitution  of  the  state,  and  is  void. 

This  court  reversed  the  judgment  of  the  supreme  court,  which  was  in 
favor  of  the  relator  (GROVER,  J.,  dissenting);  and,  subsequently,  on  stay 
of  remittitur,  and  special  application  by  the  relator,  granted  a  new  trial. 

On  the  second  trial,  before  BRADY,  J.,  held,  that,  on  looking  at  the  ques- 
tion as  res  nova,  the  act  of  1867  is  in  contravention  of  section  2  of  article 
10  of  the  constitution.  The  president  of  the  Croton  aqueduct  depart- 
ment was  an  officer  within  the  authority  given  by  the  act  of  1842;  and, 
having  been  designated  by  ordinance  under  that  act,  the  position  was 
an  office  created  by  act  of  the  legislature. 

It  was  not  destroyed  by  the  act  of  1849,  or  so  changed  by  its  provisions 
that  its  identity  was  lost.  It  continued,  and  was  recognized  by  that  act 
and  extended  by  it.  v 

September  Term,  1869. 

THIS  was  an  action,  in  the  nature  of  a  quo  warranto, 
brought  to  try  the  title  of  the  office  of  president  of  the  Croton 
aqueduct  board.  The  relator  was  nominated  December  7th, 
1866,  by  the  mayor  of  the  city  of  New  York  to  the  board  of 
aldermen,  to  the  office  in  question,  and  was  confirmed  by 
the  board  ;  whereupon  he  took  the  oath  of  office,  and  quali- 
fied as  such  president. 

At  the  time  of  relator's  appointment  the  appellant  was  in 
possession  of  the  office  to  which  he  had  been  appointed  April 
12,  1860,  for  the  term  of  five  years.  In  1863  the  legislature 
had  enacted,  in  an  act  relative  to  the  charter,  that  the  present 
chief  officers  of  the  Croton  aqueduct  board  should  continue 
to  hold  their  offices  for  four  years  from  the  date  of  the 
appointment  of  the  present  assistant  commissioner  of  the 
said  board.  Mr.  Robert  L.  Darragh  was  the  assistant  com- 
missioner in  office  when  the  act  was  passed,  and  had  been 
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appointed  such  officer  December  3,  1862,  and  the  four  years 
from  his  appointment  expired  December  3,  1866. 

The  tax  levy  act  of  1866  contained  a  clause  continuing  in 
office,  for  a  term  of  three  years  after  its  enactment,  the 
officers  of  the  Croton  aqueduct  board. 

In  1867  the  legislature,  in  an  act  entitled  "An  act  in  rela- 
tion to  the  Croton  aqueduct  department,"  provided  that  the 
term  of  office  of  the  persons  now  severally  discharging  the 
duties  of  president,  &c.,  was  thereafter  fixed  for  the  term  of 
five  years. 

The  general  term  decided  in  favor  of  the  relator,  and  the 
respondent  appealed  to  this  court. 

John  Slosson  &  L.  R.  Marsh,  for  appellant. 

The  defendant,  president-commissioner  of  the  Croton  aque- 
duct board,  appeals  from  a  judgment  of  ouster  herein. 

The  relator  claims  to  be  entitled  to  the  office  of  president 
of  the  Croton  aqueduct  board,  by  virtue  of  an  appointment 
made  by  the  mayor  and  aldermen  of  the  city  of  New  York, 
which  appointment  was  made  on  the  17th  day  of  December, 
1866. 

The  defendant  claims : 

1.  That  the  power  of  appointment  had  been  taken  from 
the  mayor  and  aldermen  by  an  act  of  the  legislature  entitled 
"  An  act  to  enable  the  board  of  supervisors  of  the  county  of 
New  York  to  raise  money  by  tax,"  passed  May  4,  1866  (Sess. 
Laws  1866,  vol.  2?jp.  2059). 

And  that,  therefore,  the  appointment  of  the  relator  was 
null  and  void. 

2.  That  by  the  act  of  the  legislature  entitled  "  An  act  in 
relation  to  the  Croton  aqueduct  department,  in  the  city  of 
New  York,"  passed  April  8th,  1867  (Sess.  Laws  1867,  vol.  1, 
p.  538),  this  defendant  was  vested  with  the  office  of  presi- 
dent-commissioner of  the  Croton  aqueduct  board  for  the  term 
of  five  years  from  the  first  day  of  January,  1867. 

VOL.  LI  14 
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The  main  questions  in  the  case  turn  upon  the  constitution- 
ality of  these  two  laws,  and  upon  the  effect  of  the  relator's 
disclaimer  of  the  office. 

If  either  of  'these  laws  is  constitutional,  the  relator  has  no 
claim  to  the  office,  and  the  judgment  must  be  reversed. 

The  supreme  court,  at  circuit  and  at  general  term,  held 
both  of  these  laws  to  be  repugnant  to  the  constitution,  and 
judgment  was  entered  that  the  relator  was  entitled  to  the 
office  claimed,  and  ousting  the  defendant. 

From  this  judgment  this  appeal  is  taken. 

There  is  no  dispute  about  the  facts.  All  were  admitted, 
and  were  fully  found  by  the  judge  who  tried  the  case. 

It  is  unnecessary  to  refer  to  the  facts,  more  particularly, 
here. 

Such  of  them  as  it  is  necessary  to  refer  to  will  be  found 
fully  stated  in  those  parts  of  the  following  points  where  the 
consideration  of  them  appropriately  belongs. 

I.  The  act  of  1866,  entitled  "  An  act  to  enable  the 
board  of  supervisors  of  the  county  of  New  York  to  raise 
money  by  tax,"  &c.,  which  we  will  hereafter  call  the  "  tax 
levy  act,"  took  away  from  the  mayor  and  aldermen  the  power 
of  making  appointments  in  the  Croton  aqueduct  board. 

The  provision  in  reference  to  the  Oroton  aqueduct  board 
is  as  follows  : 

"  The  engineer  and  assistant  commissioner  of  the  Croton 
aqueduct  department  shall  continue  in  office  for  the  term  of 
three  years  from  and  after  the  passage  of  this  act,  and  any 
vacancy  in  their  number  shall  be  filled  by  the  members  of  the 
board  remaining  in  office,"  &c.  (Laws  of  1866). 

At  the  time  of  the  passage  of  this  act  the  defendant  was 
president  of  the  Croton  board. 

He  had  been  appointed  under  the  charter  of  1857,  April 
12,  1860,  for  the  term  of  five  years. 

The  defendant's  term  of  office  was  extended  by  the  act 
entitled  "  An  act  relative  to  the  charter  of  the  city  of  New 
York,"  passed  April  3d,  1863,  providing  as  follows : 
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"  The  present  chief  officers  of  the  Croton  aqueduct  board 
shall  continue  to  hold  their  offices  for  four  years  from  the 
date  of  the  appointment  of  the  present  assistant  commissioner 
of  said  board,  and  until  their  successors  shall  have  been  duly 
appointed  and  qualified  (Laws  of  1863,  chap.  68,^?.  92). 

No  question  is  made  as  to  the  validity  of  this  law.  It 
merely  extends  the  time  of  holding  the  office,  and  is  there- 
fore directly  upheld  by  the  case  of  The  People  ex  rel.  Loew 
agt.  Batchelor  (22  N.  Y.,  128). 

It  is  conceded  and  found  that  the  defendant  held  the  office 
in  question  under  this  extension  until  December  3d,  1866. 

And  it  is  also  conceded  and  found  that  the  defendant  still 
continues  in  possession  of,  and  exercises  and  discharges  the 
duties  of  said  office. 

Unless,  therefore,  the  relator  has  been  duly  and  legally 
appointed  to  the  office  in  question,  the  defendant,  without 
any  further  appointment,  holds  over  and  continues  in  said 
office  until  a  successor  shall  have  been  duly  appointed  and 
qualified  (Act  of  1863,  supra  ;  1  R.  S.,  117  [marg.~\,  sec.  9). 

The  plaintiff,  as  stated,  claims  to  have  been  appointed  to 
the  office  by  the  mayor  and  aldermen  of  the  city  of  New 
York,  pursuant  to  the  provisions  of  the  charter  of  1857 
(Laws  of  1857,  sees.  24,  19). 

The  first  question,  then,  is  whether  the  power  of  appoint- 
ment at  that  time  was  vested  in  the  mayor  and  aldermen. 

The  provision  of  the  "  tax  levy  act "  already  quoted,  if 
constitutional,  clearly  divests  the  mayor  and  aldermen  of  this 
power  of  appointment  and  bestows  it  upon  the  members  of 
the  Croton  aqueduct  board. 

"  Any  vacancy  in  their  number  shall  be  filled  by  the  mem- 
bers of  the  board  remaining  in  office." 

This  provision  clearly  means  vacancies  in  the  board  and 
has  been  so  held,  between  these  parties,  and  acquiesced  in  and 
not  appealed  from  (People  ex  rel.  Bradley  agt.  Stevens,  2 
Abb.  [N.  £],  148).  As  to  the  validity  of  this  provision  :  But 
the  relator  claims,  and  the  court  has  found,  that  this  provi- 
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sion  is  "  null  and  void  as  being  repugnant  to  the  constitution 
of  this  state." 

The  claim  is,  that  it  is  repugnant  to  section  16  of  article 
3  of  the  constitution. 

"  No  private  or  local  bills,  &c.,  shall  embrace  more  than 
one  subject  and  that  shall  be  expressed  in  the  title." 

It  is  submitted,  on  the  part  of  the  defendant,  that  this  pro- 
vision in  the  "  tax  levy  act  "  is,  in  all  respects,  constitutional 
and  valid,  and,  further,  that  an  act  of  the  legislature  will  not 
be  declared  void  by  this  court  unless  it  clearly  and  plainly 
violates  the  restrictions  of  the  constitution. 

"  It  is  the  exercise  of  a  judicial  function  of  the  most  deli- 
cate nature  to  declare  an  act  of  the  legislature  void,  and  it  is 
not  to  be  expected  that  courts  will  assume  it  unless  the  case 
be  plainly  and  clearly  in  derogation  of  constitutional  limita- 
tions. Nor  is  it  to  be  expected  that  they  will  be  zealous  or 
astute  to  find  grounds  to  thwart  or  defeat  the  legislative  will, 
or  resort  to  subtle  or  strained  constructions  to  bring  a  statute 
into  conflict  with  the  organic  law ;  but  it  is  to  be  expected 
that  they  will  presume  in  favor  of  the  constitutionality  of  a 
statute  giving  a  liberal  construction  to  uphold  it  and  refrain 
from  declaring  legislative  action  void,  unless  such  a  conclu- 
sion cannot  be  avoided  "  (Met.  Board  of  Excise  agt.  Barrie, 
34  N.  'Y.t  657,  668).  Onus  on  the  party  assailing  (15  N.  Y., 
543  ;  37  id.,  378  ;  Pt.  1,  and  cases). 

1.  The  '*  tax  levy  act,"  as  a  whole,  is  a  general  act  and  does 
not  come  within  the  purview  of  article  3,  section  16  of  the 
constitution. 

There  are  no  authorities  holding  directly  the  tax  levies, 
which  are  passed  yearly,  to  be  local  acts,  but  there  are 
authorities  which  hold  the  other  way.  In  People  ex  rel. 
Bradley  agt.  Stevens  (2  Abb.  \_N.  &],  348,  351,  352)  the 
supreme  court  held  such  an  act  not  to  be  a  local  act,  judge 
INGRAHAM  saying :  "  I  have  not  been  able  to  find  any  direct 
adjudication  that  a  law  providing  for  raising  moneys  for 
taxes  in  a  city  or  county  is  a  local  law." 
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In  Bretz  agt.  The  Mayor,  <&c.  (35  Hoio.,  135),  the  supe- 
rior court  of  the  city  of  New  York  held  a  tax  levy  to  be  a 
public  act  and  valid,  although  it  deprived  that  court  of  juris- 
diction of  a  certain  class  of  actions. 

In  People  agt.  Acton  (48  Barb.,  524)  the  supreme  court 
still  expresses  the  opinion  that  the  tax  levy  is  not  a  local  act. 

In  the  case  of  Williams  agt.  The  People  (24  N.  Y., 
405),  it  was  held  that  an  act  prescribing  a  higher  degree 
of  punishment  for  larceny  from  the  person  when  commit- 
ted in  the  city  of  New  York,  was  not  a  local  act,  because 
it  affected  all  persons,  wherever  resident,  who  might  come 
into  the  city  of  New  York.  The  tax  levy,  within  the 
principle  of  this  case,  is  not  a  local  act.  It  certainly  affects 
all  persons,  wherever  resident,  who  own  property  within 
the  city  of  New  York  (And  see*  Connor  agt  The  Mayor,  2 
Sand.,  355  /  8.  C.,  1  Seld.,  285,  297). 

2.  The  question  whether  this  act  is  a  local  act  is  res  adjudi- 
cata  between  these  parties,  having  been   decided  in  the  case 
already  cited  of   The  People  ex  rel.   Bradley   agt.  Stevens 
(2  Alb.  [_N.  &],  348). 

In  1866,  the  people,  on  the  relation  of  the  present  relator, 
Bradley,  applied  for  a  mandamus  against  this  defendant 
Stevens.  The  decision  of  the  court  holding  this  very  act 
not  local  but  valid  was  not  appealed  from,  but,  on  the  con- 
trary was  acquiesced  in ;  and,  as  between  these  parties, 
whether  rightly  decided  or  not,  stands  as  the  adjudi- 
cated law. 

It  will  be  contended,  and  judge  INGBAHAM  has  since  inti- 
mated, that  that  decision  was  put  on  the  ground  that  a 
mandamus  was  not  the  proper  remedy.  But  this  is  not  so, 
for  the  court  in  that  case  merely  referred  to  the  form  of 
remedy  as  a  cumulative  objection,  saying,  after  having  stated 
the  chief  ground  of  the  decision :  "  Independent  of  these 
views,  it  is  a  matter  of  great  doubt  whether  a  mandamus  is  a 
proper  remedy  in  this  case  "  (P.  352). 

3.  The  above  cited  provision  in  the  tax  levy  act  of  1866 
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is  not  a  local  provision,  the  Croton  aqueduct  board  not  being 
a  local  body,  and  is  therefore  valid.  Even  if  the  tax  levy, 
per  se,  were  a  local  act,  any  provisions,  not  of  a  local  charac- 
ter, contained  in  it  would  be  valid.  "  The  character  of  an 
act  is  to  be  determined  by  its  provisions,  and  not  by  its  title, 
and  general  provisions  are  not  rendered  void  by  reason  of 
their  being  contained  in  the  same  act  with  other  provisions 
of  merely  local  application,  though  the  title  of  the  act  refers 
to  the  latter  provisions  only  "  (People  agt.  McCann,  16  N. 
Y.,  58 ;  Williams  agt.  The  People,  24  N.  Y.,  405,  407). 

And  if  the  Croton  aqueduct  board  is  not  a  local  body,  an 
act  in  relation  to  it  is  not  a  local  act. 

Thus,  legislation  as  to  th'e  metropolitan  police  board  is 
not  local,  that  not  being  a  local  body  (People  agt.  Acton,  48 
Barb.,  524,  529 ;  affirmed  by  this  court,  not  reported,  no 
opinions). 

Within  the  authorities  interpreting  this  provision,  and  also 
section  2  of  article  10  of  the  constitution,  the  Croton  board  is 
not  a  local  body. 

a.  As  to  the  authorities,  from  the  different  cases  the  follow- 
ing proposition  may  be  stated  :  The  term  local  in  this  pro- 
vision of  the  constitution  refers  and  is  limited  to  particular 
cities  or  counties,  and  an  office  whose  duties  extend  into  more 
than  one  county  is  not  a  local  office  (People  agt.  Draper,  15 
N.  Y.,  532 ;  People  agt.  Sheperd,  36  N.  Y,  285 ;  Met. 
Board  of  Health  agt.  Heister,  37  N.  Y.,  661). 

"  Hence  it  follows  that  if  the  provisions  of  the  statute  had 
been  limited  territorially  to  the  city  of  New  York,  it  would 
have  been  in  conflict  with  the  section  of  the  constitution  so 
often  referred  to  "  (People  agt.  Draper,  15  N.  Y.,  540).  And 
when  an  office,  therefore,  confined  to  the  city  of  New  York, 
and  therefore  local,  has  been  extended  to  several  counties,  it 
ceases  to  be  a  local  office  (See  last  above  cited  case). 

"  Should  the  legislature  determine  that  the  functions  of 
public  administrator,  for  instance,  should  be  no  longer  local, 
but  that  convenience  would  be  promoted  by  establishing  an 
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office  having  the  same  powers,  with  a  jurisdiction  co-exten- 
sive with  the  state,  there  is  nothing  in  the  constitution  to 
prohibit  such  an  act  of  legislation.  But  suppose  it  should  be 
considered  that  public  convenience  would  be  promoted  by 
the  establishment  of  such  an  office,  with  jurisdiction  over 
the  maritime  counties  of  the  state  only,  *  *  *  the  con- 
stitutional provision  would  no  longer  meet  the  case,  and  it 
would  be  left  to  the  legislature  to  provide  such  mode  of 
appointment  as  it  should  judge  expedient  (People  agt. 
Draper,  15  N.  T.,  547). 

"  That  this  is  a  local  bill  cannot,  I  think,  admit  of  any 
question.  Burrill,  in  his  Law  Dictionary,  defines  the  word 
'  local '  as  follows  ;  '  Relating  to  place ;  belonging  or  confined 
to  a  particular  place,  distinguished  from  general,  personal  or 
transitory.' 

"  This  act  is  purely  local  in  its  application.  It  has  no  force 
beyond  a  particular  city  or  county,  and  is  therefore  confined 
to  a  particular  locality  (People  agt.  Hills,  35  N.  Y., 
449,  451). 

"  The  first  inquiry  obviously  is,  whether  section  8  of  the 
act  above  referred  to,  so  far  as  it  relates  to  the  terms  of  office 
of  councilmen  in  the  city  of  New  York,  and  the  time,  &c., 
of  their  election,  is  local,  in  the  sense  of  the  constitution. 
It  is  clear  that  it  relates  only  to  the  officers  of  the  municipal 
corporation  of  New  York,  and  has  no  force  outside  of  the 
territory  embraced  in  the  corporation,  nor  any  possible  effect 
upon  property  not  within  the  corporate  limits,  or  upon  per- 
sons not  for  the  time  being  within  such  limits.  It  would 
seem  to  follow,  necessarily,  that  the  act  in  question  is  local, 
as  contradistinguished  from  general"  (Opinion  of  judge 
GKOVBR  ;  People  agt.  CPBrien,  6  Trans.  Ap.,  90). 

The  office  of  health  officer  at  the  port  of  New  York,  is 
neither  a  city  nor  a  county  office  (In  the  matter  of  Whiting, 
2  Barb.,  513).  "  The  health  officer  is  not  required  by  law  to 
reside  in  this  city  and  county,  but  the  due  performance  of  his 
duties,  in  fact,  requires  his  residence  out  of  the  county ;  and 


112  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Bradley  agt.  Stevens. 

his  functions  are  to  be  exercised  out  of  as  well  as  in  the 
city  and  county  (Id.,  516). 

b.  As  to  the  Croton  aqueduct  department,  it  is  proved  in 
the  case  and  found  by  the  judge,  that  the  duties  of  this  depart- 
ment are  not  confined  to  the  city  of  New  York,  but  extend 
into  the  counties  of  Westchester  and  Putnam.  In  addition 
to  supplying  the  city  with  water,  the  department  is  charged 
"  with  the  preservation  of  the  Croton  lake  and  waters ;  with 
the  preservation  of  the  banks  of  the  Croton  river  from  injury 
or  nuisances ;  with  the  execution  of  such  measures  as  may 
be  necessary  to  preserve  and  increase  the  quantity  of  water 
and  keep  it  pure,"  &c.,  and  generally  with  the  management 
and  preservation  of  the  entire  aqueduct  and  all  property  per- 
taining thereto.  "  They  shall  be  responsible  for  the  supply 
of  water,  and  the  good  order  and  security  of  all  the  works 
from  the  Croton  lake  to  the  city,  inclusive.  *  *  *  And 
shall  inspect  thoroughly  the  interior  of  the  aqueduct,  and 
make  the  necessary  repairs  at  least  twice  in  each  year " 
(Laws  1849,  p.  538,  sec.  4 ;  see,  also,  Desoy  agt.  The  Mayor, 
&c.,ofN.  Y.,  §§  N.  Y.,  449,  450,  judge  POUTER'S  opinion}. 
The  Croton  board  also  furnishes  the  Sing  Sing  prison  with 
water,  and  is  paid  therefor  by  the  treasurer  of  the  State 
(Laws  1861,  p.  644,  ch.  282).  And  the  board  is  authorized 
to  acquire  land  to  extend  their  works  and  to  construct,  and 
is  constructing,  impounding  or  storage  reservoirs  in  the  coun- 
ties of  "Westchester  and  Putnam  (Laws  1865,  p.  446,  ch. 
285).  In  view  of  these  multifarious  duties  and  powers,  extend- 
ing into  three  counties,  it  seems  clear  that  the  Croton  board 
is  not  a  local  body,  and  that  a  law  in  relation  to  it  is  not  a 
local  law,  within  the  above  provision  of  the  constitution. 

In  the  case  already  cited  between  these  very  parties  (2  Abl. 
\_N.  S.~],  348,  352),  judge  INGRAHAM  said:  "Under  the  deci- 
sions of  the  court  of  appeals  in  regard  to  the  police  law,  the 
fire  department,  and  the  health  law,  it  must  be  conceded  that 
acts  which  in  any  manner  affect  any  part  of  the  state  outside 
of  the  limits  of  the  city  of  New  York,  will  not  be  considered 
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local  acts,  but  for. all  purposes  and  powers  of  legislation,  are 
to  be  treated  as  acts  of  a  general  character,  not  within  the 
constitutional  restrictions  above  referred  to." 

In  The  People  agt.  Pinckney  (32  N~.  Y.,  377,  383),  judge 
NOAH  DAVIS  said,  in  reference  to  the  act  to  create  the  metro- 
politan fire  district :  "  It  is  in  vain  to  search  the  act  for  any 
authority  given  to  the  department  beyond  the  limits  of  that 
city ;  and  the  city  of  Brooklyn  is  as  much  outside  of  their 
control  and  authority  as  any  other  city  of  the  state.  To  the 
body  or  board  thus  created,  no  power  whatever,  which  relates 
either  in  its  extent  or  exercise  to  the  fire  district  created  by 
the  first  section  of  the  act,  is  given,  but  every  power  is 
limited  to  a  single  locality  of  the  district." 

But  here,  not  only  is  the  authority  to  act  given,  but  the 
duty  is  imposed  of  acting  in  the  three  counties  of  New  York, 
Westchester  and  Putnam.  "  They  shall  be  responsible  for 
the  supply  of  water,  and  the  good  order  and  security  of  all 
the  works,  from  the  Croton  lake  to  the  city,  inclusive"  (See 
above). 

Suppose  these  powers  and  duties,  instead  of  extending  to 
the  three  counties  named,  were  declared  to  extend  to  the 
"  maritime  counties,"  as  suggested  in  the  above  extract  from 
the  opinion  of  judge  DENIO,  in  The  People  agt.  Draper  (15 
N.  Y.,  547),  can  there  be  any  doubt  that  such  an  act  would 
not  be  a  local  act  ? 

Suppose  the  Croton  lake  were  fed  by  streams  flowing 
from  springs  in  every  county  of  the  state,  and  the  act  gave 
authority,  and  imposed  the  duty  upon  the  board  of  guard- 
ing and  preserving  those  springs  and  their  outflowing  streams 
till  they  reached  t^f  ,^ake,  and  their  banks,  and  of  preserving 
the  Croton  lake'  and  waters,  and  the  banks  of  the  Croton 
river,  and  the  works  from  the  Croton  lake  to  the  city,  thus 
giving  authority  and  imposing  the  duty  to  act  in  every  county 
of  the  state,  can  there  be  any  doubt  that  such  an  act  would 
not  be  a  local  act  ?  And  yet,  in  fact  and  principle,  it  would 
be  no  more  general  than  the  act  we  are  seeking  to  maintain. 
VOL.  LI  15 
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So  this  act  is  clearly  within  the  necessary  implications  of 
judge  GKOVER'S  opinion,  in  The  People  agt.  O'Brien,  above 
cited,  for  the  authority  to  this  officer,  and  the  duty  imposed 
on  him,  have  "  force  outside  the  territory  embraced  in  the 
corporation,"  and  have  "  effect  upon  property  not  within  the 
corporate  limits,"  and  also  "  upon  persons  not  for  the  time 
being  within  such  limits,"  and  therefore  within  the  whole 
scope  of  the  reasoning  of  that  opinion,  as  well  as  its  express 
language,  the  act  is  not  a  local  act  in  the  sense  of  the  consti- 
tution. 

II.  The  defendant  is  entitled  to  the  office  by  virtue  of  the 
act  entitled  "An  act  in  relation  to  the  Cr6ton  aqueduct 
department  in  the  city  of  New  York,"  passed  April  8,  1867. 

"  Section  1.  The  term  of  office  of  the  persons  now  sever- 
ally discharging  the  duties  and  exercising  the  powers  of 
president-commissioner,  and  chief-engineer-commissioner  of 
of  the  Croton  aqueduct  department,  is  hereby  fixed  for  the 
term  of  five  years,  from  the  first  dayvof  January,  1867,"  &c. 
(Laws  1867,  vol.  1,  p.  538). 

It  was  proved  in  the  case,  and  found  by  the  court  that,  at 
the  time  of  the  passage  of  this  act,  the  "  defendant  was  dis- 
charging the  duties  and  exercising  the  powers  of  said  office 
of  president  of  the  said  Croton  aqueduct  board."  Therefore, 
the  defendant  is  entitled  to  the  office  by  virtue  of  this  act, 
unless  the  same  is  repugnant  to  the  constitution. 

It  is  claimed  by  the  plaintiff  that  this  act  is  repugnant  to 
the  provisions  of  section  2,  of  article  10  of  the  constitution, 
relative  to  city  and  county  offices.  The  defendant  claims 
that  the  act  is  not  so  repugnant : 

1.  Because  the  Croton  aqueduct  board,  and  the  officers 
thereof,  were  created  since  the  adoption  of  the  constitution 
of  1846.  It  is  clear  that  all  offices  created  since  the  adoption 
of  that  constitution,  even  city  and  county  offices,  may  be 
filled  in  such  manner  as  the  legislature  may  direct  (People 
agt.  Draper,  15  N.  Y.,  532;  People  agt.  Batchdor,  22  N. 
Y.j  128 ;  People  agt.  Woodruff,  32  N.  Y.,  355  ;  People  agt. 
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Pinckney,  32  N.  Y.,  377;  Met.  Board  of  Health  agt. 
Eeister,  37  N.  Y.,  661).  November  3,  1846,  constitution 
went  into  effect.  April  2,  1849,  amended  charter  of  city 
passed. 

Section  15  of  such  amended  charter  makes  a  new  execu- 
tive department,  called  "the  Croton  aqueduct  board,"  with 
three  officers,  "president,  engineer,  and  assistant  commis- 
sioner, who  together  shall  form  the  Croton  aqueduct  board  " 
(Laws  1849,  p.  282,  sec.  15).  On  April  11,  1849,  was  passed 
"  An  act  to  create  the  Croton  aqueduct  department  in  the 
city  of  New  York "  (Laws  1849,  p.  537).  From  this  title 
it  is  evident  that  the  legislature  intended  to  create,  and 
thought  they  were  creating  a  new  office. 

Section  1  abolishes  the  water  commissioners,  created  by 
the  first  act  of  1834.  Section  4  imposes  on  the  Croton 
board  a  variety  of  duties  which  were  not  imposed  on  the 
water  commissioners,  and  also  in  addition  to  those  imposed 
by  the  charter  of  1849.  Section  5  makes  the  president- 
commissioner  the  president  of  the  board,  and  charges  him 
with  the  general  superintendence  "  and  direction  of  all  the 
business  and  concerns  of  the  department,  and  the  execution 
of  the  laws  and  ordinances  relating  thereto." 

This  Croton  board,  and  the  officers  thereof,  have  been  held 
by  the  supreme  court  to  be  created  since  1846.  "  It  was  not 
denied  at  the  argument  that  these  officers  were  created  by 
law  in  1849,  since  the  adoption  of  the  constitution  in  1846, 
and  from  an  inspection  of  the  laws  the  fact  appears  to  be  so  " 
(LEONARD,  «/.,  in  People  agt.  Giles,  not  reported,  decided 
June,  1865).  By  subsequent  legislation,  and  prior  to  the  act 
of  1867,  claimed  to  be  unconstitutional,  the  duties  and 
powers  of  the  Croton  board  have  been  greatly  extended.  In 
1853  the  board  was  authorized  to  purchase  land  for  a  new 
reservoir  (Laws  1853,  p.  961,  sec.  1). 

By  the  charter  of  1857  the  board  was  charged  with  the 
construction  and  repairs  of  all  street  pavements,  of  wells  and 
pumps,  and  the  supervision  of  vaults  constructed  under  the 
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public  highways  (Laws  1857,  .p.  881,  sec.  24).  In  1860  the 
board  was  authorized  to  acquire  title  to  other  lands,  to  con- 
struct a  junction  gate-house  and  aqueduct,  lay  mains  in 
Central  park,  &c.,  &c.  (Laws  1860,  p.  772).  Authorized  to 
complete  improvements  at  aqueduct  bridge,  over  Harlem 
river,  without  contract  (Laws  1861,  ^  436).  By  act  of  1861 
the  board  is  to  supply  Sing  Sing  prison  with  water,  and  the 
treasurer  of  the  state  is  to  pay  therefor ;  and  it  is  done  (Laws 
1861,  p.  644).  In  1863,  authorized  to  acquire  other  lands 
(Laws  1863,  p.  152).  In  1865,  authorized  to  acquire  lands 
in  Pta^tnam  and  Westchester  counties  for  storage  reservoirs 
(Laws  1865,  p.  446).  By  the  act  of  1865  the  whole  control 
of  the  sewerage  of  the  city  is  vested  in  the  Croton  board 
(Laws  1865,  .p.  715). 

This  subsequent  legislation  is  important,  on  the  question 
whether  or  not  the  office  has  not  been  thereby  so  changed  as 
to  become  an  entirely  different  office  from  any  existing  before 
such  legislation. 

In  view  of  these  laws  it  is  submitted  that  the  Croton  aque- 
duct board,  and  the  president-commissioner  thereof,  are 
offices  created  in  1849,  and  much  enlarged  by  subsequent 
laws,  and  are  within  the  meaning  of  the  authorities  above 
cited ;  in  no  sense  essentially  the  same  with  any  office  exist- 
ing before  the  constitution.  They  are  different  in  name,  dif- 
ferent in  purpose,  and  different  in  function. 

2.  The  office  in  question  is  not  a  city  or  county  office,  the 
Croton  board  not  being  a  local  body,  and,  therefore,  the  legis- 
lature had  power  of  appointment  (See  argument  as  to  this 
proposition  under  point  1). 

III.  The  relator  has  waived  and  abandoned  all  claim  to  the 
office,  and,  therefore,  is  not  now  entitled  to  claim  it. 

He  claims  to  have  been  appointed  December  17,  1866. 
This  action  was  not  commenced  till  May  28,  1868,  about  a 
year  and  a  half  after  relator's  alleged  appointment. 

On  the  23d  of  January,  1867,  the  relator  gave  written 
notice  and  protest  to  the  comptroller  against  paying  any 
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salary  of  the  office  to  the  defendant,  and  claiming  that  the 
relator  was  entitled  to  the  office  and  salary. 

On  the  24th  of  April,  1867,  the  relator  appeared  before 
the  comptroller  with  the  defendant,  and  publicly  with- 
drew said  protest,  and  consented  to  the  payment  of  salary  to 
the  defendant,  and  from  that  time  to  the  commencement  of 
this  action  said  relator  has  made  no  objection  or  opposition 
to  the  defendant's  receiving  the  salary  or  retaining  the  office. 

In  other  words,  he  abandoned  all  claim  to  the  office  or 
salary  over  a  year  before  he  commenced  this  action.  The 
reasoning  of  this  court  in  People  agt.  Board  of  Met.  Police 
(26  N.  F.,  316,  320,  321),  applies  with  equal  force  to  the  case 
of  the  relator  here. 

"  The  legislature  thrusts  office  on  to  him,  according  to  his 
theory,  which  he  refuses ;  he  has  never  held  or  exercised  it, 
or  discharged  any  duties  pertaining  to  it ;  has  disclaimed 
taking  it,  and  repelled  its  duties,  and  has  followed  his  own 
pursuits,  having  no  connection  with  the  police  service,  and 
thus,  after  refusing,  disclaiming  and  abandoning  the  office 
and  its  duties,  he  claims  to  have  been  all  the  while  an  officer 
dejure,  by  operation  of  law,  against  his  will,  and  asks  a  man- 
damus, after  two  years  of  self-chosen  de  facto  separation  from 
the  office,  to  be  reinstated  in  it.  It  needs  no  argument  to 
show  that  the  writ  of  mandamus  ought  never  to  be  granted 
to  one  in  the  position  of  the  relator.  If  he  could  refuse  or 
reject,  withdraw  from  or  abdicate  the  office,  and  thus  vacate 
it,  he  has  no  claim  to  be  reinstated.  That  he  could  do  either 
of  these  things  does  not  admit  of  a  doubt." 

The  relator  in  this  case  has  as  fully  abandoned  or  resigned 
his  office,  and  all  claim  thereto,  as  had  the  relator  in  the  case 
cited. 

IV.  The  judgment  should  be  reversed,  and  defendant 
adjudged  entitled  to  the  office. 

M.  B.  Champlain,  attorney-general,  A.  R.  Lawrence  dk 
John  K.  Porter,  for  respondent. 
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First.  This  is  an  action,  in  the  nature  of  a  quo  warranto, 
brought  to  try  the  title  to  the  office  of  president  of  the  Croton 
aqueduct  board. 

Second.  The  relator,  John  J.  Bradley,  was  nominated  on 
the  7th  day  of  December,  1866,  by  the  mayor  of  the  city  of 
New  York  to  the  board  of  aldermen  for  the  office  in  ques- 
tion in  the  place  and  stead  of  the  appellant. 

Third.  On  the  18th  of  December,  1866,  Bradley  was  con- 
firmed by  the  board  of  aldermen  by  a  unanimous  vote,  and 
on  the  same  day  he  took  the  oath  of  office  before  the  mayor 
of  the  city  and  qualified  as  such  president. 

Fourth.  At  the  time  of  Bradley's  appointment  the  appel- 
lant was  in  possession  of  the  office  in  question. 

He  had  been  appointed  to  such  office  by  the  mayor  and 
aldermen  on  the  12th  day  of  April,  1860,  for  a  term  of  five 
years. 

At  the  time  of  the  appellant's  appointment  the  following 
sections  of  the  charter  of  1857  were  in  force,  and  continue 
in  force,  except  so  far  as  altered  by  the  acts  hereinafter  set 
forth : 

Section  24.  There  shall  continue  to  be  an  executive  depart- 
ment, under  the  denomination  of  the  "  Croton  aqueduct 
board,"  which  shall  have  charge  of  the  Croton  aqueduct  and 
all  structures  and  property  connected  with  the  supply  and 
distribution  of  Croton  water  in  the  city  of  New  York,  and 
the  underground  drainage  of  the  same,  and  the  public  sewers 
of  said  city,  and  permits  for  street  vaults,  and  of  paving, 
repaving  and  repairing  streets  and  digging  and  constructing 
wells,  and  the  collection  of  the  revenues  arising  from  the  sale 
of  the  Croton  water,  with  such  other  powers  and  duties  as 
are,  or  may  be,  prescribed  by  law.  The  chief  officers  thereof 
shall  be  called  the  "  president,  engineer  and  assistant  com- 
missioner "  who,  together,  shall  form  the  Croton  aqueduct 
board  and  hold  their  offices  for  five  years.  There  shall  be  a 
bureau  in  this  department  for  the  collection  of  the  revenues 
derived  from  the  sale  of  the  water,  and  the  chief  officer  thereof 
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shall  be  called  the  "  water  registrar."  There  shall  also  be  a 
bureau  in  this  department  for  the  laying  of  water  pipes  and 
the  construction  and  repairs  of  sewers,  wells  and  hydrants, 
paving,  repaying  and  repairing  streets,  the  chief  officer  of 
which  shall  be  called  the  "  water  purveyor." 

Section  19.  The  mayor,  comptroller  and  counsel  to  the  cor- 
poration shall  each  be  elected  by  the  electors  of  the  city,  the 
mayor  for  the  term  of  two  years,  the  counsel  to  the  corpora- 
tion for  the  term  of  three  years  and  the  comptroller  for  the 
term  of  four  years.  The  comptroller  shall  be  voted  for  upon 
a  separate  ballot.  The  other  heads  of  departments  shall  be 
appointed  by  the  mayor  with  the  advice  and  consent  of  the 
board  of  aldermen.  The  board  of  aldermen  shall  have 
power  to  confirm  or  reject  all  nominations  of  officers  made 
by  the  mayor ;  and  whenever  any  person  nominated  by  the 
mayor  shall  be  rejected  by  the  board  of  aldermen,  the  mayor 
shall  immediately  nominate  another  person. 

Section  21.  The  other  heads  of  the  executive  departments, 
except  the  officers  of  the  Croton  aqueduct  board,  shall  hold 
their  office  for  two  years  and  until  the  appointment  of  their 
successors.  *  *  *  (Laws  0/1857,  pp.  878,  881.) 

On  the  3d  day  of  April,  1863,  the  legislature  passed  the 
following  act : 

"  An  act  relative  to  the  charter  of  the  city  of  New  York," 
passed  April  3d,  1863,  three-fifths  being  present. 

"Section  1.  The  terms  of  office  of  the  several  heads  of 
departments  of  the  corporation  of  the  city  of  New  York, 
holding  office  by  appointment  under  the  charter  of  the  said 
city,  shall  hereafter  be  four  years,  and  until  their  successors 
have  been  duly  appointed  and  qualified.  The  several  heads 
of  departments  of  said  corporation,  now  in  office  by  appoint- 
ment under  said  charter,  shall  hold  office  for  four  years  from 
the  date  of  their  respective  appointments,  and  until  their 
successors  have  been  duly  appointed  and  qualified,  except 
the  present,  chief  officers  of  the  Croton  aqueduct  board,  who 
shall  continue  to  hold  their  offices  for  four  years  from  the 
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date  of'  the  appointment  of  the  present  assistant  commis- 
sioner of  said  board,  and  until  their  successors  shall  have 
been  duly  appointed  and  qualified. 

"  Such  heads  of  departments  shall  hereafter  be  subject  to 
removal  from  office  only  for  the  causes  and  in  the  manner  now 
provided  by  law  for  the  removal  of  the  comptroller  of  said  city. 

"  Section  2.  This  act  shall  take  effect  immediately " 
(Laws  of  1863,  p.  92). 

Robert  L.  Darragh  was  the  assistant  commissioner  in  office 
when  the  above  act  was  passed,  and  had  been  appointed  as 
such  officer  on  the  3d  day  of  December,  1862.  The  four 
years  from  the  date  of  Darragh's  appointment  expired 
December  3d,  1866. 

Fifth.  Notwithstanding  the  appointment  of  the  respondent, 
the  appellant,  ever  since  his  appointment  on  the  12th  day  of 
April,  1860,  has  been  exercising  the  powers  of  president  of 
said  board. 

On  the  4th  of  May,  1866,  the  legislature  passed  the  annual 
tax  levy  for  the  city  of  New  York. 

"An  act  to  enable  the  board  of  supervisors  of  the  county 
of  New  York  to  raise  money  by  tax  for  the  use  of  the  cor- 
poration of  the  city  of  New  York,  and  in  relation  to  the 
expenditure  thereof."  Said  act  contained  the  following  pro- 
vision :  "  *  *  *  Salaries  Croton  aqueduct  department, 
$91,780.  The  engineer  and  assistant  commissioner  of  the 
Croton  aqueduct  department,  now  in  office,  shall  continue  in 
office  for  the  term  of  three  years  from  and  after  the  passage 
of  this  act,  and  any  vacancy  in  their  number  shall  be  filled 
by  the  members  of  the  board  remaining  in  office.  The 
engineer  shall  receive  a  salary  at  the  rate  of  $7,500  a  year, 
and  the  president  and  assistant  commissioner  shall  each 
receive  a  salary  at  the  rate  of  $5,000  a  year;  and  no  office  in 
that  department  shall  be  abolished,  nor  shall  the  compensa- 
tion of  any  office  in  that  department  be  increased  or  dimin- 
ished without  the  consent  of  a  majority  of  the  said  chief 
officers  "  (Laws  1866,  vol.  2,  p.  2059). 
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On  the  8th  day  of  April,  1867,  the  legislature  passed  "An 
act  in  relation  to  the  Oroton  aqueduct  department  in  the 
city  of  New  York,"  which  contained  the  following  provisions  : 
"  Section  1.  The  term  of  office  of  the  persons  now  severally 
discharging  the  duties  and  exercising  the  powers  of  president- 
commissioner,  assistant  commissioner,  chief-eno;iueer-com- 

7  '  O 

inissioner  of  the  Croton  aqueduct  department,  is  hereby  fixed 
for  the  term  of  five  years  from  the  1st  day  of  January,  1867, 
and  every  vacancy  in  said  offices  shall  be  filled  for  the  residue 
of  said  term  by  the  remaining  commissioners.  All  appoint- 
ments after  the  expiration  of  said  term  shall  be  filled  for  the 
full  period  of  five  years. 

"  Section  2.  The  said  commissioners  shall  have  authority 
from  time  to  time  to  appoint  and  fix  the  compensation  of 
Buch  clerks  and  employes  as  they  may  deem  essential  to  the 
effective  discharge  of  the  duties-  of  said  department ;  and  said 
commissioners  respectively  shall  receive  the  same  compensa- 
tion as  is  now  authorized  by  law.  They  shall  establish  a 
scale  of  rents  for  the  supplying  of  the  Croton  water,  which 
rents  shall  be  collected  in  the  manner  now  provided  by 
law." 

"  Section  3.  This  act  shall  take  effect  immediately  "  (Laws 
0/1867,^.  538). 

Sixth.  On  the  llth  April,  1842,  the  legislature  passed  an 
act  entitled  "  An  act  for  the  preservation  of  the  Croton  water- 
works in  the  city  of  New  York,"  by  which  the  mayor,  &c.,  of 
New  York  were  authorized  to  pass  such  by-laws  and  ordinances 
as  to  them  should  seem  meet  for  the  preservation  and  protec- 
tion of  all  or  any  of  the  works  connected  with  the  supplying 
of  the  city  of  New  York  with  pure  and  wholesome  water, 
passed  May  2,  1834,  &c.,  and  also  to  organize  a  "  department 
with  full  power  for  the  management  of  such  works  and  the 
distribution  of  the  said  water  "  (Laws  of  1842,  p.  276). 

In  pursuance  of  this  act  an  ordinance  was  passed  organiz- 
ing a  Croton  aqueduct  department  by  the  common  council 
( Vol.  10  Proceedings  C.  C.  p.,  36). 
VOL.  LI  16 
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The  amended  charter  of  the  city,  passed  April  2,  1849, 
provided  that  there  should  be  an  executive  department,  under 
the  denomination  of  the  Croton  aqueduct  board,  &c.  (Laws 
qf  1849,  sec.  U,p.  282). 

On  the  llth  of  April,  1849,  the  legislature  passed  an  act 
entitled  "  An  act  to  create  the  Croton  aqueduct  department 
in  the  city  of  New  York"  (Laws  of  1849, p.  537). 

Seventh.  There  was  a  protest  by  the  relator  to  the  cornpt- 
troller  of  the  city  against  the  payment  of  any  salary  to  the 
appellant,  which  the  relator  withdrew  subsequently  to  the 
passage  of  act  of  1867. 

Eighth.  It  was  agreed  that  either  party  might  refer,  on  the 
argument  of  this  appeal,  to  any  statutes  which  may  be 
regarded  by  such  party  as  bearing  on  the  case. 

I.  It  cannot  be  disputed,  that  under  the  provisions  of  the 
act  of  April  3,  1863,  entitled  "  An  act  relative  to  the  charter 
of  the  city  of  ISTew  York,"  the  term  of  office  of  the  appel- 
lant, as  president  of  the  Croton  aqueduct  board,  expired  in 
four  years  from  the  date  of  the  appointment  of  the  assistant 
commissioner  in  office  at  the  time  the  said  act  was  passed, 
to  wit,  Robert  L.  Darragh.     Darragh  was  appointed  on  the 
3d   day   of  December,   1862,  and  consequently,   under    the 
act  aforesaid,  the  term  of  the  appellant  expired  on  the  3d 
day  of  December,  1866 ;  he  being  entitled  to  hold  over  under 
the  act  until  his  successor  was  appointed  and  qualified  (Act, 
Laws  of  1863,^.  92,  93). 

II.  Nor  can  it  be  disputed  that  the  relator,  Bradley,  was 
duly  nominated  by  the  mayor  of  the  city  of  New  York,  to 
the  board  of  aldermen,  on  the  7th  day  of  December,  1866, 
for  the  office  of  president  of  the   Croton  aqueduct  board, 
and  that  he  was  duly  confirmed  by  the  said  board  of  alder- 
men, as  such  president,  on  the  18th  day  of  December,  1866, 
unless  the  provisions  of  the  charter  of  1857,  relative  to  the 
appointment  of  the  heads  of  departments,  had  been  abro- 
gated, quoad  the  office  in  question,  by  the  act  of  1866,  which 
is  set  up  in  the  answer  of  the  appellant  (Laws  of  1866,  vol.  2, 
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p.  2059 ;  Charter  of  1857  [Laws  of  1857,  vol.  1,  p.  878],  sees. 
19-21). 

III.  We  are,  therefore,  brought  down  to  the  first  great 
question  in  this  case,  which  is,  as  to  the  validity  and  effect  of 
the  act  of  1866,  upon  which  the  appellant  relies. 

The  act  in  question  is  what  is  commonly  designated  as  the 
tax  levy  of  the  city  of  New  York.  It  is  entitled,  "An  act  to 
enable  the  board  of  supervisors  of  the  county  of  New  York  to 
raise  money  by  tax  for  the  use  of  the  corporation  of  the  city 
of  New  York,  and  in  relation  to  the  expenditure  thereof." 

The  provision  is  as  follows  :  "  Salaries  —  Croton  aqueduct 
department,  $91,780.  The  engineer  and  assistant  commis- 
sioner of  the  Croton  aqueduct  department  now  in  office  shall 
continue  in  office  for  the  term  of  three  years  from  and  after 
the  passage  of  this  act,  and  any  vacancy  in  their  number 
shall  be  filled  by  the  members  of  the  board  remaining  in 
office.  The  engineer  shall  receive  a  salary  at  the  rate  of 
$7,500  a  year,  and  the  president  and  assistant  commissioner 
shall  each  receive  a  salary  at  the  rate  of  $5,000  a  year,  and 
no  office  in  the  department  shall  be  abolished,  nor  shall  the 
compensation  of  any  office  in  the  department  be  increased  or 
diminished  without  the  consent  of  a  majority  of  the  said 
chief  officers"  (Laws  0/1866,  vol.  Z,p.  2059). 

IV.  The  respondents  insist  that  the  provision  above  set 
forth  is  unconstitutional   and  void,  and  therefore  did  not 
operate  so  as  to  take  away  from  the  mayor  and  aldermen  of 
the  city  the  power  previously  possessed  by  them  of  filling  the 
office  in  question. 

1.  The  act  which  is  under  discussion  is  a  local  bill  or  act, 
and  therefore,  by  the  sixteenth  section  of  the  third  article  of 
the  constitution,  it  could  embrace  but  one  subject,  and  that 
should  have  been  expressed  in  its  title.  Now  it  is  quite  clear 
that  the  title  of  the  act  of  1866  does  not,  in  the  remotest 
manner,  refer  to  any  change  being  made  in  the  mode  of 
appointing  the  president  of  the  Croton  aqueduct  board.  The 
only  object  referred  to,  the  only  subject  expressed,  in  the 
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title,  is  the  raising  of  money  by  tax  for  the  use  of  the  cor- 
poration of  the  city  of  New  York,  and  the  expenditure 
thereof.  No  one  would  suppose  from  reading  the  title  that 
there  was  any  amendment  to  the  general  provisions  of  the 
charter  of  the  city  contained  in  the  act.  And  yet,  if  the  pro- 
vision in  question  can  be  upheld,  it  effects  a  radical  change  in 
the  manner  of  the  appointment  of  the  chief  officers  of  one  of 
the  most  important  departments  in  the  municipal  govern- 
ment (Charter  1857,  sees.  19-21,  supra). 

2.  We  are  not,  however,  without  authority  upon  the  ques- 
tion that  the  annual  tax  levy  of  the  city  of  New  York  is  a 
local  bill  or  act,  within  the  provisions  of  the  sixteenth  section 
of  the  third  article  of  the  constitution.     This  court  held,  in 
the  case  of  The  People,  <&c.,  agt.  O'Brien,  that  the  tax  levy 
of  1867  was  a  local  act,  and  that  a  provision  contained  in 
said  act  extending  the  terms  of  the  persons  then  constituting 
the  board  of  councilmen  for  one  year,  and  providing  that 
thereafter  the  term  of  councilmen  should  be  two  years,  was 
another  and  separate  subject  within  the  section  of  the  consti- 
tution above  referred  to,  from  that  which  was  expressed  in 
the  title,  and  could  not  be  upheld  (People  agt.  O'Brien,  MS. 
opinion  of  GKOVEE,  J.  /   Laws  of  1867,  vol.  2,  pp.  1606, 
1607). 

So,  too,  in  the  case  of  The  Sun  Mutual  Insurance  Com- 
pany agt.  The  Mayor,  &c.,  of  New  York  (4  Selden,  pp.  240,' 
252,  253)  it  was  held  that  the  tax  levy  for  the  year  1850  was 
a  local  act  and  that  the  subject  must  be  expressed  in  the  title, 
but  in  that  case  the  court  decided  that  the  subject  of  the  act 
was  sufficiently  expressed  in  its  title  (See,  also,  People  agt. 
Acton,  48  Barb.,  pp.  529-530,  opinion  of  INGRAHAM,  J. ; 
Baldwin  agt.  Mayor,  &c.,  42  Barb.,  549 ;  Same  case,  39  N. 

Y.,p.  393,  opinion  PEOKHAM,  J.;  People  agt.  Hills,  35  N. 

Y.,  449). 

3.  The  cases  of  People  agt.  McCann  (16  N.  Y.,  pp.  58- 
60),  and  People  agt.  Williams  (24  N.  Y.,  405)  do  not  in  any 
way  affect  the  views  above  expressed. 
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In  the  first  case  the  act  was  decided  not  to  be  a  local  act, 
because  it  contained  provisions  which  related  to  the  courts  of 
oyer  and  terminer  in  the  state  generally ;  and  the  rule  was 
laid  down  that  the  character  of  an  act  was  to  be  determined 
by  its  provisions,  and  not  by  its  title. 

In  the  second  case  the  court  did  not  pass  upon  the  ques- 
tion whether  the  act  was  local  within  the  provisions  of  the 
section  of  the  constitution  above  referred  to. 

Judge  DENIO  held  that  the  act  was  not  local,  because  it 
prescribed  the  rule  of  conduct  for  all  persons,  whether  resi- 
dents of  the  city  or  of  any  other  part  of  the  state ;  and  its 
increased  penalties  were  intended  to  protect  residents  of  other 
localities  equally  with  inhabitants  of  the  city,  and,  because 
offenders,  when  convicted,  were  to  be  imprisoned  in  one  of 
the  state  prisons  out  of  the  city,  and  to  be  provided  for  at 
the  expense  of  the  state  at  large ;  and  the  disqualification 
attaching  to  the  convict  under  the  act  affected  him  wherever 
he  might  be  in  the  state  (24  N.  Y.,  pp.  407-409). 

Judge  SUTHERLAND  thought  that  the  provisions  of  the  act 
were  local  (24  N.  JT.,  p.  410). 

4.  Even  assuming  that  the  opinion  of  judge  DENIO,  in 
the  case  of  The  People  agt.  Williams,  contains  the  correct 
rule  for  ascertaining  whether  an  act  is  to  be  regarded  as  local 
in  its  character,  that  case  does  not  aid  the  appellant. 

a.  The  whole  expense  of  constructing,  maintaining, 
preserving  and  supporting  the  Croton  water-works  and  the 
Croton  aqueduct  department,  and  all  the  structures  and  appa- 
ratus connected  therewith,  and  of  paying  the  officers  and 
workmen  thereof  is  now  and  always  has  been  borne  by  the 
inhabitants  of  the  city  of  New  York  (Charter  of  1857,  sec.  24; 
Laws  of  1857,  vol.  \,p.  881). 

The  first  act  which  provided  for  the  appointment  of  com- 
missioners, in  relation  to  supplying  the  city  of  New  York 
with  pure  and  wholesome  water,  passed  February  26th,  1833, 
declared  that: 

Section  8.  "  All  reasonable  expenses  to  be  incurred  under 
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said  act  should  be  paid  by  the  major,  aldermen  and  common- 
alty of  the  city  of  New  York"  (Laws  0/1833,  p.  36). 

The  next  act  of  1834  provided  that  the  question  whether 
the  common  council  should  incur  the  expense  which  would  be 
necessary  to  carry  the  plan  of  the  water  commissioners  into 
execution  should  be  submitted  to  the  electors  of  the  city, 
and  that  upon  their  assent  being  obtained,  it  should  be  law- 
ful for  the  common  council  to  instruct  the  water  commission- 
ers to  proceed  in  the  work,  and  to  raise  by  loan,  &c.,  a  sum 
not  exceeding  $2,500,000,  by  the  creation  of  a  public  fund  or 
stock  to  be  called  "  the  water  stock  of  the  city  of  New  York," 
&c.  (Laws  of  1834,  p.  452,  sees.  7,  8,  9). 

Various  acts  have  from  time  to  time  been  passed  authoriz- 
ing the  mayor,  &c.,  of  New  York  to  issue  additional  stock  to 
raise  moneys  for  the  purpose  of  introducing  the  Croton  water 
into  the  city,  and  for  maintaining,  enlarging,  or  constructing 
the  works  required  therefor,  and  to  raise  by  tax  the  interest 
to  become  due  on  said  stock.  Some  of  these  we  cite :  Laws 
of  1838,  £p.  88,  89  ;  Laws  of  1838,  p.  74,  sec.  3;  Laws  of 
1840,  pp.  126,  127 ;  Laws  of  1841,  pp.  298,  299 ;  Laws  of 
1843,^?.  329  ;  Laws  of  1845,  p.  247  ;  Laws  of  1849, p.  128 ; 
Laws  of  1851,  p.  454. 

There  are  numerous  other  acts,  but  the  above  are  sufficient 
to  show  that  so  far  as  expense  is  concerned,  the  Croton  aque- 
duct department  is  entirely  local  in  its  operation,  and  that 
the  burthen  of  its  support  only  affects  the  inhabitants  of  one 
locality. 

"b.  In  the  next  place,  the  department  is  one  of  the 
departments  of  the  municipal  government  of  the  city,  and  all 
its  principal  duties  and  functions  relate  to  one  object,  i.  e., 
supplying  and  distributing  Croton  water  in  the  city  of  New 
York,  and  the  collection  of  revenues  which  may  arise  from 
the  sale  of  the  water  (Charter,  sec.  4,  supra). 

It  possesses  a  few  other  powers,  such  as  the  construction  of 
sewere,  the  paving  and  repaving  of  streets,  &c. ;  but  they 
are  all  either  incidental  to  the  supply  and  distribution  of  the 
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water  through  the  city,  or  are  in  and  of  themselves  strictly 
matters  of  local  jurisdiction  (Charter,  sec.  24,  supra.) 

5.  It  cannot  be  said  that  because  a  portion  of  the  prop- 
erty which  is  used  for  the  purpose  of  supplying  the  city  of 
New  York  with  Croton  water  is  situated  in  adjoi  ning  coun- 
ties, that  therefore  an  act  which  relates  to  the  Croton  aque- 
duct department  is  not  a  local  act. 

a.  The  property  situated  in  "Westchester  county  is  held 
and  appropriated  by  the  corporation  of  the  city  "  only  for 
the  use  and  purpose  of  introducing  water  into  the  city  of 
New  York,  and  for  purposes  necessarily  incident  thereto,  and 
for  no  other  uses  or  purposes  whatever  "    (Laws  of  1836, 
p.  709,  sec.  1). 

And  in  case  at  any  time  the  lands  should  be  used  by  the 
said  corporation  for  any  other  purpose,  or  should  not  be 
required  for  such  purpose,  they  revert  under  certain  condi- 
tions to  the  original  owner  (Id.,  sec.  2). 

And  the  land  acquired  in  Putnam  county  is  held  in  trust 
"  that  the  same  be  appropriated  as  and  for  a  reservoir  or  res- 
ervoirs of  the  Croton  aqueduct"  (Laws  of  1865,  p.  450, 
sec.  8). 

It  is  quite  clear  that  the  lands  through  which  the  aqueduct 
passes  and  on  which  the  reservoirs  are  located,  are  held  only 
for  a  local  purpose,  under  the  acts  aforesaid. 

b.  Again,  by  the  act  of   May   7th,  1840,  the   aqueduct 
and  its  works  and  the  capital  therein  employed  and  belong- 
ing to  the  city  of  New  York,  is  to  be  assessed  and  taxed  only 
within  the  city  and  county,  and  in  the  same  manner  as  the 
personal  property  of  the  said  corporation  is  assessed  and 
taxed  (Laws  of  1840,  p.  185). 

These  provisions  all  go  to  show  that  the  legislature 
intended  that  the  Croton  aqueduct  should  be  regarded  as  a 
local  institution  in  every  respect. 

6.  The    employment    of   superintendents    and    workmen 
and  the  expenditure  of  money  for  maintaining  and  keeping 
up  the  aqueduct  in  "Westchester  and  Putnam  counties,  do  not 


128  NEW  YORK  PRACTICE  REPORTS. 

People- ex  rel.  Bradley  agt.  Stevens. 

divest  the  department  of  its  local  character.  Such  employ- 
ment and  expenditure  are  incidental  to  the  local  purpose  of 
supplying  the  city  with  water. 

7.  The  contract  with  the  state  for  supplying  Sing  Sing 
prison  with  Croton  water,  does  not  change  the  local  character 
of  the  department.  The  money  realized  from  that  contract 
all  goes  to  the  support  of  the  department,  or  the  payment  of 
the  debt  of  the  city  incurred  in  the  construction  of  the  aque- 
duct and  its  attendant  reservoirs  and  works  (Laws  of  1861, 
p.  644;  Laws  of  1845,^?.  248). 

Y.  If  the  positions  assumed  in  the  foregoing  points  are 
correct  it  follows  that  the  nomination  of  the  relator,  Brad- 
ley, by  the  mayor,  and  his  subsequent  confirmation  by  the 
board  of  aldermen  on  the  18th  of  December,  1866,  legally 
constituted  him,  after  he  took  the  oath  of  office  and  quali- 
fied, the  president  of  the  Croton  aqueduct  board  for  a  term 
of  four  years  from  such  appointment  (Laws  of  1863,  p.  93). 

YI.  The  act  of  April  8th,  1867,  which  is  relied  upon  by 
the  appellant  in  his  answer,  does  not  avail  him  in  this  case 
(Laws  of  1867,  p.  538). 

1.  Before   that   act  was  passed  the  municipal  authorities 
who  were  authorized  by  law  to  fill  the  office  in  question  had 
acted,  and  appointed  the  relator  for  a  term  of  four  years  from 
December  18th,  1866  (Charter  1857,  sees.  19-21,  supra  ;  Laws 
of  1863,  pp.  92,  93),  and  the  relator  was,  de  jure,  the  presi- 
dent of  the  Croton  aqueduct  board  at  the  time  the  act  of 
1867  was  passed.     If  the  act  of  1867  could  have  the  effect 
which  is  claimed  for  it  by  the  appellant,  it  would  amount  to 
a  legislative  dispossession  of  one  lawfully  in  office,  and  the 
placing  of  one  having  no  title  to  the  office  in  possession  of  it. 

2.  The    act,  on    its  face,  purports  to  continue  de  facto 
officers  in  possession.     The  persons  spoken  of  are  referred  to 
as  "the   persons  now   severally  discharging  the  duties  and 
exercising    the    powers  of  president-commissioner,  assistant 
commissioner  and  chief-engineer-commissioner  of  the  Croton 
aqueduct  department,"  &c.  (Laws  of  1867,  p.  538). 
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In  the  case  of  The  People  agt.  Batchelor  (22  N.  Y,,  128) 
it  was  held  that  the  legislature  might  extend  the  term  of 
local  officers  beyond  the  time  for  which  they  were  elected  or 
appointed,  but  we  are  not  aware  that  it  has  ever  been  held 
that  where  an  officer's  term  had  already  expired  and  his  suc- 
cessor duly  appointed,  the  latter  can  be  prevented  from 
performing  the  duties  of  the  office  and  the  former  reinstated 
in  the  position  by  the  legislature. 

VII.  We  have  thus  far  discussed  the  effect  of  the  act  of 
1867,  on  the  assumption  that  the  same  would  have  been  a 
legal  and  valid  enactment,  in  case  the  municipal  authorities 
had  not  appointed  Bradley  after  Steven's  term  had  expired, 
and  prior  to  the  passage  of  the  act.  We  will  now  proceed 
to  show  that  the  act  of  1867  is  in  conflict  with  the  constitu- 
tion of  this  state. 

1.  Prior  to  the  adoption  of  the  constitution  of  1846,  the 
work  of  introducing  the  Croton  water  into  the  city  had  been 
completed;  that  work  was  completed  in  1842,  although  a 
portion  of  the  aqueduct  was  incomplete.  The  first  act  relat- 
ing to  the  subject,  as  we  have  above  stated,  was  passed  in 
1833,  which  provided  for  the  appointment  of  five  commis- 
sioners by  the  governor  and  senate,  to  be  known  as  the  water 
commissioners  for  the  city  of  New  York  (Sec.  1).  These 
commissioners  were  to  make  a  report  to  the  legislature  as  to 
.the  best  plan  for  supplying  the  city  of  New  York  with  pure 
and  wholesome  water,  and  an  estimate  of  the  expense,  &c. 
(Sees.  4  and  5).  A  copy  of  the  report  was  to  be  delivered  to 
the  common  council  on  or  before  November  1,  1833,  and  it 
was  to  be  presented  to  the  legislature  on  or  before  the  second 
Monday  of  January,  1834  (Sec.  5).  The  act  was  to  continue 
in  force  one  year  (Sec.  6).  All  reasonable  expenses  to  be 
incurred  under  the  act  were  to  be  paid  by  the  mayor,  &c. 
(Laws  of  1833,^?.  35,  36). 

In  1834  another  act  was  passed  providing  for  the  appoint- 
ment, by  the  governor  and  senate,  of  five  commissioners,  &c. 
(Sec.  1). 

VOL.  LI  17 
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The  commissioners  were  to  adopt  such  plan  as,  in  their 
opinion,  might  be  most  advantageous  for  procuring  such  sup- 
ply of  water ;  and  were  to  ascertain,  as  nearly  as  might  be, 
what  amount  of  money  would  be  necessary  to  carry  the 
same  into  effect. 

They  were  empowered  to  make  conditional  contracts  with 
the  owners  of  lands  required,  but  such  contracts  were  sub- 
ject to  the  ratification  of  the  common  council  of  the 
city  of  New  York  (Sec.  4).  They  were  to  report  to  the 
common  council  all  their  proceedings,  &c.  (Sec.  5).  Eeport 
to  be  presented  on  or  before  January  1,  1836  (Sec.  6). 

If  the  common  council  approved  the  plan  of  the  com- 
missioners, the  question  was  to  be  submitted  to  the  electors 
for  their  consent  or  refusal ;  and  if  a  majority  of  the  electors 
were  found  to  be  in  favor  of  the  measure,  it  was  made 
lawful  for  the  common  council  to  instruct  the  commission- 
ers to  proceed  in  the  work.  The  amount  necessary  to  pay 
the  expense  was  to  be  raised  by  Joan  by  the  common 
council,  who  were  to  issue  water  stock  therefor  to  the 
amount  of  $2,500,000  (Laws  of  1834,  p.  451). 

The  work  was  continued  under  the  direction  of  the 
water  commissioners  until  it  was  about  completed  in  1842, 
when  the  legislature  passed  the  following  act : 

"An  act  for  the  preservation  of  the  Croton  water-works  in 
the  city  of  New  York  (passed  April  11, 1842,  by  a  two- thirds 
vote). 

The  people  of  the  state  of  New  York,  represented  in  sen- 
ate and  assembly,  do  enact  as  follows : 

"  Section  1.  The  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  are  hereby  authorized  to  pass  such  by-laws 
and  ordinances  as  to  them  shall  seem  meet  for  the  preserva- 
tion and  protection  of  all  or  any  of  the  works  connected  with 
the  supplying  of  the  city  of  New  York  with  pure  and  whole- 
some water,  under  arid  by  virtue  of  the  act  to  provide  for 
supplying  the  city  of  New  York  with  pure  and  wholesome 
water,  passed  May  2, 1834,  and  the  acts  amending  the  same, 
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provided  that  such  by-laws  and  ordinances  are  not  incon- 
sistent with  any  laws  of  this  state,  or  the  constitution  thereof, 
subject  at  any  time  to  be  repealed  or  modified  by  the  legis- 
lature ;  and,  also,  to  organize  a  department  with  full  powers 
for  the  management  of  such  works,  and  the  distribution  of 
the  said  water. 

"  Section  2.  This  act  shall  take  effect  immediately " 
(Laws  of  1842,  p.  276). 

Under  this  act  the  whole  control  and  management  of  the 
works  and  the  distribution  of  the  water,  and  the  care,  custody 
and  preservation  of  the  works  was  committed  to  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York. 

The  work  having  been  about  completed,  the  legislature 
restored  to  the  locality  for  whose  benefit  it  had  been  under- 
taken, the  control  of  it.  And  accordingly,  in  the  following 
September,  an  ordinance  was  passed  entitled  "  An  Ordinance 
to  regulate  the  water-works  of  the  city  of  New  York." 

AN  ORDINANCE  to  regulate  the  water-works  of  the  city  of 

New  York. 

The  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  in  common  council  convened,  do  ordain  as  follows : 

TITLE  I. 

"Section  1.  A  department  to  be  called  the  Croton  aqueduct 
department  is  hereby  established. 

"  Section  2.  The  Croton  lake  dam,  aqueduct,  bridges,  reser- 
voirs, distributing  pipes,  station-houses,  offices,  weirs,  hydrants, 
pumps,  fountains  and  stop-cocks,  belonging  to  the  corpora- 
tion of  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  and  all  the  land,  waters  and  works,  owned  by 
the  said  corporation  adjacent  thereto,  or  connected  there- 
with, shall  be  hereafter  known  and  designated  as  the  '  Croton 
aqueduct  works. ' 

TITLE  II. 

"  Section  1.  The  water  commissioners  for  the  city  of  New 
York,  by  virtue  of  the  power  vested  in  them  by  the  state,  will 
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construct  the  aqueduct  from  the  Croton  river  to  the  distribut- 
ing reservoir,  according  to  law. 

"  Section  2.  All  other  executive  duties  pertaining  to  the 
Croton  aqueduct  works  are  hereby  imposed  upon  the  Croton 
aqueduct  department,  which  shall  consist  of  a  board  of  com- 
missioners of  five  citizens  of  the  city  of  New  York,  to  be 
appointed  by  the  common  council  thereof,  and  hold  their 
office  during  the  pleasure  of  said  common  council,  one  of 
whom  shall  be  designated  as  the  president  of  said  board. 
The  president  of  the  board  shall,  for  the  performance  of 
his  duties,  be  paid  $2,000  per  annum ;  and  he  shall  also 
be  the  treasurer  of  said  board,  and  give  bonds  in  the 
sum  of  $20,000.  The  bond  of  said  president  shall  be 
conditioned  for  the  faithful  performance  of  all  duties 
imposed  by  this  ordinance,  and  that  he  shall  fairly  and  fully 
account  to  the  comptroller,  weekly,  for  all  moneys  received 
by  him  in  the-  performance  of  his  duties  as  president  of  said 
board,  and  pay  the  same  weekly  into1  the  treasury,  and  in 
addition  thereto,  he  shall  quarterly  present  a  statement  of  his 
receipts  of  money  and  expenditures  on  account  of  said  work, 
to  the  common  council  of  the  city  of  New  York. 

"  Section  3.  The  other  commissioners  shall  receive  no  com- 
pensation, except  their  actual  and  necessary  expenses  incurred 
in  visiting  any  portion  of  the  works. 

"  Section  4.  The  Croton  aqueduct  board  is  hereby  intrusted 
with  the  general  care  and  supervision  of  the  Croton  aq  ueduct 
and  its  appurtenances,  and  is  empowered  and  directed  to  cause 
the  aqueduct  works  to  be  kept  in  complete  repair,  and  for 
that  purpose,  to  direct  the  employment  of  so  many  agents, 
workmen  and  other  persons  as  they  may  judge  necessary,  to 
effect  the  said  objects,  at  such  compensation  as  they  shall 
judge  reasonable ;  but  no  such  expenditure  shall  be  made 
when  the  amount  thereof  shall  exceed  one  hundred  dollars, 
unless  previously  authorized  by  the  joint  Croton  aqueduct 
committee. 
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TITLE  IV. 

"  Section  1.  A  chief  engineer,  a  superintendent  of  the  aque- 
duct works,  a  water  purveyor,  and  a  register  of  rents,  shall  be 
appointed  by  the  common  council,  to  hold  their  respective 
offices  during  the  pleasure  of  the  said  common  council,  unless 
sooner  removed  for  cause  by  the  Croton  aqueduct  board,  with 
the  concurrence  of  the  joint  aqueduct  committee. 

"  Section  2.  The  chief  engineer,  superintendent,  water 
purveyor,  and  register  of  rents,  shall  be  under  the  immediate 
direction  of  the  Croton  aqueduct  board,  and  perform  such 
other  duties,  not  therein  provided,  as  may  be  assigned  to 
them  by  the  said  Croton  aqueduct  board. 

"  Section  3.  The  chief  engineer  shall  have,  under  the  direc- 
tion of  the  Croton  aqueduct  board,  the  general  executive 
care  and  superintendence  of  the  Croton  aqueduct  works. 

TITLE  YI. 
******* 

"  Section  2.  The  president  shall  cause  to  be  kept  full  and 
accurate  accounts  of  the  lettings  of  the  water  and  receive  the 
rents  for  the  same.  He  shall  keep  his  accounts  and  make 
returns  to  the  comptroller  of  the  moneys  collected  as  herein- 
before directed. 

******* 

"  Section  4.  The  applications  for  water  must  be  in  writing 
directed  to  the  president  of  the  Croton  aqueduct  board.    All 
discontinuances  must  also  be  in  writing  addressed  to  him. 
******* 

"  Section  11.  In  case  of  the  illness  or  unavoidable  absence 
of  the  president  his  duties  shall  be  temporarily  discharged 
by  such  member  of  the  Croton  aqueduct  board  as  shall  be 
designated  for  that  purpose  by  the  joint  Croton  aqueduct 
committee"  (  Vol.  10,  Proceedings  C.  C.,p.  36,  et  seq.). 

The  Croton  aqueduct  department  thus  established  con- 
tinued to  exist  under  this  ordinance  until  the  legislation,  in 
the  year  1849,  to  which  we  shall  presently  refer,  and  was  of 
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course  in  existence  when  the  Constitution  of  1846  went  into 
operation. 

2.  Independently  of  the  ordinance,  however,  it  is  quite 
clear,  from  the  acts  under  which  the  water  commissioners 
were  appointed,  and  to  which  we  have  above  referred,  that 
the.  commissioners  were  appointed  for  the  sole  purpose  of 
constructing  the  work.    After  it  was  finished  they  were  to 
have  no  further  control  over  it.     And  to  place  it  beyond 
doubt  that  the  legislature  regarded  the  Croton  water-works 
as  properly  the  subject  of  local  control,  the  act  of  1842,  above 
cited,  was  passed  which  conferred  upon  the  corporation  the 
power  "  to  organize  a  department  with  full  powers  for  the 
management  of  such  works  and  the  distribution  of  the  said 
water." 

It  thus  appears  that  the  Croton  aqueduct  works  were  sub- 
ject to  the  control  of  local  officers,  appointed  by  the  local 
authorities  when  the  present  constitution  went  into  effect,  for 
years  prior  thereto,  and  therefore  we  submit  that  under  the 
second  section  of  the  tenth  article  of  the  constitution  it  was 
not  within  the  power  of  the  legislature,  after  the  local  authori- 
ties had  appointed  the  respondent  to  succeed  the  appellant,  to 
provide  that  the  appellant,  whose  term  had  expired,  should 
still  hold  the  office  (People  agt.  Draper,  15  N.  Y.,  533  ; 
People  agt.  Devoy,  36  N.  Y.,  450  ;  People  agt.  Raymond, 
37  N.  F.,  428 ;  People  agt.  Metropolitan  Police,  19  N.  Y., 
195,  199). 

3.  We  may  again  remark  here  that  there  is  no  case,  of 
which  we  are  aware,  which  holds  that  where  an  officer's  term 
has  fully  expired  and  his  successor  has  been  appointed  by  the 
proper  authorities  and  has  duly  qualified,  the  legislature  can, 
by  statute,  oust  the  new  appointee  and  reinstate  the  old  one 
for  a  new  term.     The  case  of  The  People  agt.  Batchelor  (22 
N.  Y.,  128)  only  decides  that  the  term  of  a  local  officer,  duly 
appointed,  may  be  extended  beyond  the  time  for  which  such 
appointment  was  made  before  the  expiration  of  his  term,  and 
that  such  extension  is  not  an  appointment  to  the  office. 
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4.  In  1849  the  charter  of  the  city  was  amended  by  an 
act  passed  April  second. 

Section  15  provided  that  there  should  be  an  executive 
department  under  the  denomination  of  the  Croton  aqueduct 
department  (Laws  of  1849,  p.  282). 

On  the  llth  day  of  April,  1849,  an  act  was  passed  entitled 
"An  act  to  create  the  Croton  aqueduct  department  in  the 
city  of  New  York  "  (Laws  of  1849,  chap.  383,  p.  537).  This 
act  was  amended  in  particulars  not  bearing  on  this  question 
by  act  of  1850  (p.  320),  and  the  present  organization  of  the 
department  is  in  conformity  with  this  act  and  the  charter  of 
1857  (Laws  of  1857,  vol.  I,  p.  881). 

Although  under  the  act  of  1849,  just  referred  to,  the  Cro- 
ton aqueduct  department  is  formally  established,  we  contend 
that  all  the  substantial  powers  and  duties  thereby  conferred 
and  imposed  were  granted  to  the  corporation  by  the  act  of 
1842,  before  cited ;  that  the  ordinance  to  which  we  have  also 
referred,  passed  by  legislative  authority  in  pursuance  of  that 
statute,  devolved  all  the  substantial  powers  given  by  the  act 
of  1842  upon  local  officers,  and  that  the  legislature  can  only 
transfer  those  powers  to  officers  elected  by  the  people  or 
appointed  by  the  authorities  of  the  locality. 

Now  Mr.  Stevens,  when  the  act  of  1867  was  passed,  was 
not  in  office  either  by  election  or  appointment.  He  was  a 
usurper  who  was  preventing  his  legal  successor  from  obtain- 
ing possession  of  the  office. 

An  appointment  of  any  third  party  to  the  office  in  ques- 
tion by  the  legislature,  would  have  been  just  as  legal  as  the 
retention  of  Stevens. 

YTII.  The  withdrawal  by  the  respondent  of  his  protest 
and  objection  to  the  payment  of  salary  to  the  appellant,  did 
not  divest  the  respondent  of  his  office  nor  impair  his  title 
thereto. 

.  1.  Such  withdrawal  was  neither  in  form  nor  effect  a  resig- 
nation of  the  office. 

2.  The  only  way  in  which  Bradley  could  resign  his  office 
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was  by  notice  to  the  officers  by  whom  he  was  appointed,  to 
wit,  the  mayor  and  the  board  of  aldermen. 

3.  The  interest  of  Bradley  in  the  office  was  not  merely 
personal.     Being  the  legal  incumbent  of  the  office  the  authori- 
ties from  whom  he  received  his  title  have  the  right  to  insist 
that  he  should  not  vacate  it  without  notice  to  them  and  with- 
out their  assent. 

4.  If  the  withdrawal  of  the  protest  could  be  perverted  into 
an  estoppel  against  claiming  the  salary  as  against  the  appel- 
lant, it  could  not  preclude  him,  and  much  less  preclude  the 
people,  from  alleging  his  title  to  the  office. 

5.  In  no  possible  aspect  of  the  case  can  the  appellant  claim 
title  to  the  office  on  the  pretense  of  a  transfer  thereof  by 
Bradley,  under  the  fanciful  construction  given  by  the  appel- 
lant's counsel,  to  the  mere  withdrawal  of  a  protest  by  an 
officer  de  jure  against  payment  of  salary  to  an  officer  de 
facto. 

IX.  The  judgment  below  should  be  affirmed,  with  costs. 

JAMES,  J.  —  This  is  a  proceeding  in  the  nature  of  a  quo 
warranto,  to  determine  the  title  to  the  office  of  president 
of  the  Croton  aqueduct  board. 

The  facts  show  that  April  12th,  1860,  the  defendant  was 
duly  appointed  president  of  the  Croton  aqueduct  board,  for 
the  term  of  five  years  ;  that  on  the  3d  of  April,  1863,  an  act 
was  passed  extending  the  terms  of  the  officers  of  that  board 
four  years  from  the  appointment  of  the  (then)  assistant  com- 
missioner, and  until  their  successors  were  appointed  and 
qualified  ;  that  one  Darragh  was,  on  said  third  day  of  April, 
the  said  assistant  commissioner,  and  had  been  appointed  on  the 
3d  day  of  December,  1862;  consequently  the  term  of  the 
officers  of  that  board,  holding  in  virtue  of  the  act  of  Apri] 
3d,  1863,  expired  on  the  3d  day  of  December,  1866. 

An  act  of  the  legislature  was  passed  May  4th,  1866,  entitled 
An  act  to  enable  the  board  of  supervisors  of  the  county  of 
New  York,  to  raise  money  by  tax  for  the  use  of  the  corpora- 
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tion  of  the  city  of  New  York,  and  in  relation  to  the  expendi- 
ture thereof,  which  contained  the  following  provision  : 

"The  engineer  and  assistant  commissioner  of  the  >  Croton 
aqueduct  department,  now  in  office,  shall  continue  in  office 
for  the  term  of  three  years  from  and  after  the  passage  of  this 
act,  and  any  vacancy  in  their  number  shall  be  filled  by  the 
members  of  the  board  remaining  in  office." 

Before  the  passage  of  this  act  the  power  of  appointing  the 
officers  of  this  board  was  in  the  mayor  of  New  York,  "  with 
the  advice  and  consent  of  the  board  of  aldermen"  (See 
amended  charter  of  New  York,  passed  April  \kth,  1857). 
On  the  7th  day  of  December,  1866,  the  relator,  John  J. 
Bradley,  -was  appointed  by  the  mayor  and  aldermen  of  New 
York  president  of  the  Croton  aqueduct  board,  in  place  of 
defendant,  it  being  claimed  that  the  act  of  May  4th,  1866, 
was  unconstitutional  and  void.  On  the  18th  day  of  December, 
1866,  said  Bradley  took  the  oath  of  office,  and  duly  qualified 
as  such  president. 

On  the  8th  day  of  April,  1867,  an  act  was  passed,  entitled 
"  An  act  in  relation  to  the  Croton  aqueduct  department  in  the 
city  of  New  York,"  which  enacted  that  the  term  of  office  of 
the  persons  now  severally  discharging  the  duties  and  exer- 
cising the  powers  of  president-commissioner,  assistant  com- 
missioner and  chief-engineer-commissioner  of  the  Croton 
aqueduct  department,  is  hereby  fixed  for  the  term  of  five 
years  from  January  1st,  1867,  and  every  vacancy  in  said  office 
shall  be  filled  for  the  residue  of  said  term  by  the  remaining 
commissioners." 

At  this  date  the  defendant  was  discharging  the  duties  and 
exercising  the  •  powers  of  president  of  said  board ;  and  he 
still  continues  so  to  do.  This  proceeding  was  not  commenced 
until  the  28th  day  of  May,  1868. 

It  seems  to  me  that  portions  of  the  act  of  1866,  known 

as  the  tax  levy  of  the  city  of  New  York  for  that  year,  are 

within  section  16,  article  3  of  the  constitution  of  this  state, 

and  void.     Said  section  declares  that  "  no  private  or  local 

VOL.  LI  18 
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bill  which  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  embraced  in  the 
title."  The  act  in  question  was  a  local  act.  It  related  solely 
to  city  matters  ;  it  operated  only  upon  city  officers,  city  funds, 
and  city  taxation  ;  in  fact,  all  its  substantial  operations  were 
within  the  city  limits.  It  is  true  the  supply  of  water  is  brought 
by  aqueduct  from  Putnam  county,  through  Westchester 
county  ;  but  this  is  an  incident  to  the  means  of  supply  for  the 
use  of  the  city,  not  for  the  use  and  benefit  of  all  outside  of 
the  city,  whom  the  board  might  choose  to  supply.  Special 
authority  to  supply  Sing  Sing  prison  with  water  did  not 
change  the  local  character  of  the  act,  or  increase  its  powers 
to  act  outside  the  city  limits,  except  in  the  particulars  specified 
(People  agt.  O'Brien,  38  N.  Y.,  193  ;  The  Sun  Mutual 
Insurance  Company  agt.  The  Mayor  of  New  York,  4  Selden, 
240). 

Being  a  local  bill  the  act  could  embrace  but  one  subject, 
and  that  to  be  specified  in  its  title.  It  is  clear  that  this  tax 
levy  bill  embraced  more  than  one  subject.  It  provided  for 
the  levying  of  taxes ;  the  continuance  of  certain  persons  in 
office,  and  filling  vacancies  in  the  same.  This  latter  subject 
was  not  embraced  in  the  title ;  a  person  reading  the  title 
would  never  suspect  that  any  other  power  than  raising  money 
by  tax  was  embraced  therein. 

It  follows  from  this,  if  there  is  nothing  else  in  the  case, 
that  the  defendant's  term  of  office  expired  in  December,  1866, 
and  that  the  relator,  Bradley,  by  virtue  of  his  appointment, 
was  dejure  the  president  of  the  Croton  board  from  the  day 
he  qualified  after  his  appointment. 

But  it  is  claimed  that  this  result  was  defeated  by  the  act  of 
1867.  That  statute  enacted  that  "  the  term  of  office  of  the 
persons  now  severally  discharging  the  duties  and  exercising 
the  powers  of  president,  &c.,  is  fixed  for  the  term  of  five 
years  from  the  1st  day  of  January,  1867,  &c." 

If  this  aet  is  valid,  the  defendant  being  the  person  then 
discharging  the  duties  of  president  and  exercising  its  powers, 
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&c.,  was  the  person  lawfully  entitled  to  the  office  when  this 
action  was  commenced. 

There  is  no  force  in  the  argument  that  the  relator  was  de 
jure  president  when  said  act  was  passed,  because  the  act  did 
not  apply  to  the  dejure  president,  but  to  the  person,  who- 
ever he  might  be,  who  was  then  discharging  the  duties  and 
exercising  the  powers  of  president,  and  that  was  the  defend- 
ant. If  valid,  the  effect  of  the  act  was  a  repeal  of  the  pre- 
vious statutes  in  respect  to  the  appointment  of  president, 
and  a  legislative  appointment  of  that  officer. 

This  statute  of  1867,  it  is  argued,  is  in  conflict  with  section 
2,  article  10,  of  the  constitution,  and  therefore  null  and  void. 
That  section  declares  that  "  all  city,  town  and  village  officers, 
whose  election  or  appointment  is  not  provided  for  by  this 
constitution,  shall  be  elected  by  the  electors  of,  &c.,  or 
appointed  by  such  authorities  thereof  as  the  legislature  shall 
designate  for  that  purpose." 

The  Croton  water-works  being  local,  the  members  of  its 
board  are  properly  city  officers,  and  as  such  are  by  the  con- 
stitution required  to  be  elected  by  the  electors  of  the  city,  or 
appointed  by  such  city  authorities  as  the  legislature  shall 
direct.  As  the  defendant  does  not  claim  title  to  the  office 
through  either  source,  he  certainly  cannot  be  permitted  to 
retain  it,  as  the  act  under  which  he  makes  claim  legislates 
the  person  into  office  instead  of  providing  for  his  election  or 
appointment,  unless  the  office  is  to  be  regarded  as  one  created 
since  the  adoption  of  the  present  constitution ;  offices  created 
since  that  time  the  legislature  can  provide  for  filling  in  any 
manner  deemed  most  expedient,  or  may  make  the  appoint- 
ment itself  (People  agt.  Draper,  15  JV.  Y.,  538 ;  People 
agt.  Batckdvr,  22  N.  Y.,  128 ;  32  N.  T.,  365,  583).  It 
therefore  becomes  necessary  to  trace  the  history  of  the  several 
acts  in  relation  to  these  Oroton  works. 

The  act  authorizing  their  construction  was  passed,  and  the 
works  completed  previous  to  the  adoption  of  the  present  con- 
stitution in  1846.  An  act  was  passed  in  1842,  entitled  "  An 
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act  for  the  preservation  of  the  Croton  water-works  of  the  city 
of  New  York,"  which  read  as  follows  : 

"  Section  1.  The  mayor,  aldermen,  and  commonalty  of  the 
city  of  JSTew  York  are  hereby  authorized  to  pass  such  by-laws 
and  ordinances  as  to  them  shall  seem  meet  for  the  preservation 
and  protection  of  all  or  any  of  the  works  connected  with  the 
supplying  of  the  city  of  New  York  with  pure  and  whole- 
some water,  under  and  by  virtue  of  the  act  to  provide  for 
supplying  the  city,  &c.,  passed  May  2d,  1834,  and  the  acts 
amending  the  same ;  provided  such  by-laws  and  ordinances 
are  not  inconsistent  with  any  laws  of  this  state  or  the  con- 
stitution thereof,  subject  at  any  time  to  be  repealed  or  modi- 
fied by  the  legislature,  and  also  to  organize  a  department 
with  full  power  for  the  management  of  such  works  and  the 
distribution  of  the  said  water." 

In  September,  1842,  under  authority  of  this  act,  the  mayor, 
&c.j  in  common  council  convened,  passed  the  following 
ordinances : 

1st.  Established  a  department,  to  be  called  the  Croton  aque- 
duct department,  and  declared  that  the  Croton  lake,  dam, 
aqueduct  &c.,  &c.,  should  therefrom  be  known  as  the  Croton 
aqueduct  works. 

2d.  Fixed  the  executive  duties  upon  the  aqueduct  depart- 
ment, which  was  to  consist  of  a  board  of  five  commissioners 
of  five  citizens  to  be  appointed  by  the  common  council,  one 
to  be  designated  as  president,  who  was  also  the  treasurer ; 
said  board  was  intrusted  with  the  care  and  supervision  of  the 
works. 

4th.  A  chief  engineer,  superintendent  of  works,  water 
purveyor,  and  a  register  of  rents  should  be  appointed  by  the 
common  council,  to  hold  their  office  during  the  pleasure  of 
the  cbuncil,  &c.,  to  be  under  the  control  of  the  Croton  aque- 
duct board,  &c. 

6th.  The  president  to  keep  account  of  lettings  and  receive 
rents,  &c.,  &c. 

The  Croton  aqueduct  department  continued  under  these 
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ordinances  until  1849.  In  that  year  the  charter  of  the  city  of 
New  York  was  amended  (Laws  of  1849,  p.  282),  the 
fifteenth  section  of  which  act  created  a  new  executive  depart- 
ment, called  "  the  Oroton  aqueduct  board,"  with  three  officers, 
viz.,  president,  engineer  and  assistant  commissioner,  to  form 
such  board.  Afterwards,  and  in  the  same  year,  another  act 
was  passed,  entitled  "An  act  to  create  the  Croton  aqueduct 
department  in  the  city  of  New  York"  (Laws  of  1849,  p. 
53T). 

These  acts  together  completely  remodeled  the  Oroton  aque- 
duct department.  The  office  of  water  commissioner  was 
abolished  ;  the  board  created  in  its  stead  was  reduced  to  three 
members,  and  with  the  same  and  additional  duties  imposed 
upon  it ;  and  subsequent  legislation  has  imposed  upon  it  fur- 
ther new  and  additional  duties. 

I  am  therefore  of  the  opinion  that  the  Croton  aqueduct 
board,  and  the  officers  composing  it,  were  in  substance  and 
effect  new  officers  created  by  the  acts  of  1849,  within  the 
intent  and  meaning  of  the  authorities  above  cited.  Before 
the  acts  of  1849  the  Croton  aqueduct  department  was  com- 
posed of  five  commissioners,  one  of  whom  was  to  be  designated 
as  president,  with  a  chief  engineer,  superintendent,  purveyor 
and  register.  This  the  said  act  swept  away,  and  created  an 
executive  board,  denominated  "  the  Croton  aqueduct  board," 
to  consist  only  of  a  president,  engineer  and  assistant  commis- 
sioner ;  a  new  board  with  new  officers  to  constitute  it. 

The  creation  of  such  offices  was  within  the  legislative 
power ;  and  being  so  created  since  the  adoption  of  the  present 
constitution,  the  legislature  was  not  restrained  in  directing 
how  they  should  be  filled ;  and  might  even  make  the  appoint- 
ment itself,  as  it  assumed  to  do  in  this  case. 

It  therefore  follows  that  the  judgment  of  the  supreme  court 
should  be  reversed. 

MASON,  J.  —  The  claim  made  in  this  case,  that  the  act  of 
May  4th,  1866,  transferring  the  power  of  filling  vacancies  in 


142  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Bradley  agt.  Stevens. 

the  principal  offices  of  the  Croton  aqueduct  board  from  the 
mayor  and  aldermen  of  the  city  of  New  York  to  the  members 
of  the  Croton  aqueduct  board  itself,  is  invalid,  as  being  in 
conflict  with  the  second  section  of  the  tenth  article  of  the 
constitution  of  the  state,  cannot  be  sustained. 

Assuming  that  the  president  of  this  board  is  to  be  regarded 
as  a  municipal  officer  of  the  city,  there  is  nothing  in  the  act 
of  May  4th,  1866,  at  all  in  conflict  with  the  second  section  of 
article  10.  The  only  restriction  imposed  by  this  second 
section  of  article  10,  so  far  as  the  question  arising  in  the 
present  case  is  concerned,  is,  that  city  officers,  whose  election 
or  appointment  is  not  provided  by  the  constitution,  shall  be 
elected  by  the  electors  of  the  city  or  some  division  thereof, 
or  be  appointed  by  such  authorities  thereof  as  the  legislature 
shall  designate  for  that  purpose  (Art.  10). 

They  are  appointed  by  such  officers  or  authorities  of  the 
corporation  as  the  legislature  shall  prescribe,  when  under  this 
act  of  May  4th  1866,  they  are  appointed  by  the  Croton  aque- 
duct board. 

The  legislature  have  the  undoubted  right  to  say  that  they 
shall  be  so  appointed,  and  all  vacancies  filled,  either  by  the 
mayor  or  the  board  of  aldermen,  or  any  other  distinct  branch 
or  authority  of  the  city  government. 

We  assume  in  this  case,  of  course,  that  the  relator  is  right 
in  asserting  that  the  Croton  aqueduct  board  is  an  executive 
deparment  of  one  branch  of  the  city  government  (Sec.  24, 
amended  charter,  1857;  Laws  1857,^?.  881).  This,  it  must 
be  conceded,  is  so  under  this  amended  charter  of  1857. 

There  is  another  reason  equally  satisfactory  and  conclusive 
to  my  mind  why  this  act  of  May  fourth,  transferring  the 
power  to  fill  vacancies  from  the  nmyor  and  aldermen  to  the 
Croton  aqueduct  board,  is  not  objectionable,  as  being  obnox- 
ious to  this  constitutional  restriction  upon  the  exercise  of  the 
legislative  power.  This  clause  in  the  constitution  has  received 
judicial  construction  in  this  court.  The  case  of  the  People 
agt.  Draper  (15  New  York  R.,  532),  decides  that  this  con- 
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stitutional  restriction  relates  only  to  such  officers  as  existed 
at  the  time  the  constitution  of  1846  took  effect,  and  that  the 
legislature  is  at  liberty  to  provide  for  the  election  or  appoint- 
ment in  any  manner  it  may  deem  suitable  for  all  officers, 
local  or  general,  whose  offices  might  be  created  by  law  after 
the  constitution  of  1846  went  into  effect. 

This  is  the  plain  and  obvious  reading  of  the  section  taken 
as  a  whole,  as  was  explicitly  held  by  this  court  again  in  the 
case  of  the  People  agt.  Pickney  and  others  (32  New  York 
£.,  377.) 

Now  the  Croton  aqueduct  board  was  first  created  by  the 
act  of  April  11,  1849  (Laws  of  1849,  chap.  383). 

The  five  commissioners  appointed  under  the  act  of  February 
26,  1833,  were  a  mere  commission  to  examine  and  report  to 
the  legislature  and  common  council  of  the  city  as  to  the  best 
plan  of  supplying  the  city  with  a  sufficient  supply  of  pure 
and  wholesome  water,  and  they  were  only  to  continue  by  the 
express  terms  of  the  act  for  one  year. 

The  act  of  May  2,  1834,  provided  for  the  appointment  by 
the  governor,  with  the  consent  of  the  senate,  of  five  water 
commissioners,  and  the  whole  extent  of  their  duties  were  that 
of  a  mere  construction  commission,  without  any  limit  as  to 
the  time  or  term  they  should  continue ;  but  the  fair  construc- 
tion to  be  put  upon  the  whole  legislation  in  regard  to  them 
is,  that  they  were  to  be  continued  until  the  work  of  supply- 
ing the  city  with  water  was  completed. 

It  is  conceded  on  all  hands  that  the  work  of  introducing 
the  Croton  water  into  the  city  of  New  York  was  completed 
before  the  adoption  of  the  constitution  of  1846,  and  as  early, 
I  think,  as  1842. 

It  is  claimed,  however,  by  the  relator's  counsel,  that  the 
mayor,  aldermen  and  commonalty  of  the  city  created  this 
Croton  aqueduct  board,  or  a  Croton  aqueduct  department, 
with  similar  powers,  under  the  act  of  April  llth,  1842,  and 
before  the  constitution  of  1846  went  into  effect  (Chap.  225 
of  the  Laws  of  1842). 
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That  act  authorized  the  mayor,  aldermen  and  commonalty 
of  the  city  to  pass  such  by-laws  and  ordinaces  as  to  them 
should  seem  proper  for  the  preservation  and  protection  of 
all  or  any  of  the  works  connected  with  the  supplying  of  the 
city  of  New  York  with  pure  and  wholesome  water,  under 
and  by  virtue  of  the  act  of  May  2d,  1834,  and  the  acts 
amending  the  same ;  and  they  were  authorized  to  organize  a 
department  with  full  powers  for  the  management  of  such 
works  and  the  distribution  of  the  said  water. 

Under  this  act  the  mayor,  aldermen  and  commonalty  of 
the  city  organized  a  department  called  "  the  Croton  aque- 
duct department,"  and  provided  for  the  appointment  of  a 
board  of  five  commissioners,  one  of  whom  should  be  presi- 
dent ;  this  board  was  to  be  appointed  by  the  common  council, 
and  hold  their  offices  during  the  pleasure  of  the  said  common 
council. 

The  whole  control  and  genera-!  care  and  supervision  of  the 
Croton  aqueduct  and  its  appurtenances  vwas  confided  to  the 
board  ;  the  limited  power  of  completing  the  aqueduct  from 
the  Croton  river  to  the  distributing  reservoir  was  reserved  to 
the  original  water  commissioners. 

This  board  was  created  by  the  corporation  of  the  city  itself, 
was  but  a  mere  instrumentality  or  agency  of  the  municipality, 
and  the  officers  thus  created  and  appointed  were  not  officers 
within  this  restrictive  clause  of  the  constitution. 

The  officers  within  this  second  section  of  the  tenth  arti- 
cle, they  must  be  created  directly  by  the  constitution,  or  by 
the  statute.  This  is  expressly  held  in  the  case  of  the  People 
agt.  Conover  (17  N.  Y.  R.,  64).  I  have  not  been  able  to  find, 
nor  have  we  been  referred  to  any  statute  creating  this  Croton 
aqueduct  board,  until  the  act  of  April  llth,  1849,  above 
referred  to ;  and  it  follows  from  wh#t  has  been  said,  that 
these  offices  were  created  since  the  constitution  of  1846  went 
into  effect,  and  that  they  do  not  consequently  fall  under 
this  restrictive  clause. 

The   next  and   most   important,  and   certainly  the  most 
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difficult  question  in  this  case,  is,  whether  this  act  of  the 
legislature  of  May  4th,  1 866,  which  transfers  from  the  mayor 
and  aldermen  of  the  city  of  New  York  to  the  members  of 
the  Croton  aqueduct  board  the  power  of  filling  vacancies  in 
office  in  said  board,  is  in  conflict  with  section  16,  article  3, 
of  the  constitution  of  the  state. 

The  respondent  claims  and  asserts  that  it  is  in  conflict 
with  this  sixteenth  section  of  the  third  article  of  the  consti- 
tion,  which  provides  that :  "  No  private  or  local  bill  which  may 
be  passed  by  the  legislature  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  This  act 
of  May  4th,  1866,  is  entitled  "  An  act  to  enable  the  board  of 
supervisors  of  the  county  of  New  York  to  raise  money  for 
the  use  of  the  corporation  of  the  city  of  New  York,  and  in 
relation  to  the  expenditure  thereof." 

If  this  is  to  be  regarded  as  a  private  or  local  bill  it  is 
obnoxious  to  both  these  constitutional  restrictions,  for  it  is 
joined  with  the  tax  levy  of  the  city,  and  the  subject  of  the 
bill  is  not  expressed  in  the  title. 

I  entertain  no  doubt  that  an  act  of  the  legislature  to  enable 
the  board  of  supervisors  of  the  county  of  New  York  to  raise 
money  by  tax  for  the  use  of  the  corporation  of  the  city  of 
New  York  containing  provisions  for  expenditures  thereof,  is 
a  local  bill  within  this  sixteenth  section  of  the  third  article 
of  the  constitution. 

It  was  assumed  in  the  case  of  The  Sun  Mutual  Insurance 
Company  agt.  The  May  or  y  <&c.,  of  the  city  JVew  York  (4 
Seld.  It.,  240),  that  such  a  bill  was  local. 

It  is  expressly  declared  in  the  opinion  of  judge  DAVIES, 
in  the  case  of  the  People  agt.  Hills  (35  N.  T.  R.,  453),  that 
such  a  bill  is  local  within  the  meaning  of  this  sixteenth 
section  of  the  third  article  of  the  constitution.  It  does  not 
follow,  however,  because  this  bill,  familiarly  known  as  the 
tax  levy  of  the  city,  is  local,  and  falls  within  this  constitu- 
tional prohibition,  that  this  portion  of  the  act,  which  transfers 
the  appointing  power  to  fill  vacancies  in  the  Croton  board 
VOL.  LI  19 
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from  the  mayor  and  aldermen  to  the  board  itself,  is  also 
invalid. 

This  is  held  in  the  case  of  The  People  agt.  McCann  (16 
N.  Y.  R.,  58),  where  it  is  said  that  the  character  of  an  act  is 
to  be  determined  by  its  provisions  and  not  by  its  title,  and 
that  general  provisions  are  not  rendered  void  by  reason  of 
these  being  contained  in  the  same  act  with  other  provisions 
of  merely  local  application,  thpugh  the  title  of  the  act  refers 
to  the  latter  provisions  only ;  and  the  case  holds  that  no  con- 
stitutional objection  arose  out  of  the  consideration  that 
the  provision  of  the  act  in  question  was  not  referred  to  in  the 
title  of  the  act.  The  case  of  Williams  agt.  The  People  (24 
N.  T.  R.,  405-407),  holds  the  same. 

The  question  presented  in  the  case  at  bar  is  therefore  to 
be  determined  entirely  independent  of  the  tax  levy ;  and 
the  same  as  if  this  act  was  passed  by  itself,  but  without  any 
subject  whatever  expressed  in  its  title.  If  this  is  to  be 
regarded  as  a  local  bill,  it  is  in  conflict  with  this  sixteenth 
section,  of  the  third  article  of  the  constitution,  and  cannot  be 
sustained. 

This  act  has  reference  to  the  exercise  of  the  power  of 
appointment  to  office,  and  there  is  nothing  in  the  power  of 
appointment  to  office  that  is  necessarily  local.  The  first 
commissioners,  both  under  the  act  of  1833  and  1834,  were 
appointed  by  the  governor,  by  and  with  the  advice  and  con- 
sent of  the  senate  (Laws  1833,  chap.  36,  sec.  1 ;  Laws  1834, 
chap.  256,  sec.  1).  And  yet  the  subject-matter  of  a  bill 
which  simply  provides  for  the  appointment  of  the  officers  of 
a  municipal  corporation  is  certainly  local  in  one  sense. 

It  is  local  in  its  application.  It  applies  only  to  the  munici- 
pality referred  to  in  the  act,  and  I  think  is  a  local  bill  within 
the  intent  and  meaning  of  this  sixteenth  section  of  the  third 
article  of  the  constitution. 

If  we  are  right  in  this,  it  follows  that  the  act  under  consid- 
eration is  obnoxious  to  this  sixteenth  section  of  the  third 
article  in  two  respects,  as  embracing  more  than  one  subject, 
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and  because  the  subject  of  the  enactment  is  not  expressed  in 
the  title  of  the  act.  This  must  be  so  unless  it  shall  be  held 
that  these  commissioners  are  not,  in  the  sense  of  the  constitu- 
tion, strictly  officers  of  the  corporation,  or,  in  other  words, 
city  officers. 

It  becomes  necessary,  therefore,  to  inquire  whether  the 
officers  composing  this  Croton  aqueduct  board  are  to  be 
regarded  strictly  officers  of  the  municipal  corporation  of 
the  city. 

This,  I  think,  will  be  made  quite  apparent  if  we  look  at  the 
history  of  the  enterprise  which  has  resulted  in  the  constitu- 
tion and  organization  of  this  board.  The  act  of  February  26, 
1833,  provided  for  the  appointment  of  five  commissioners  for 
the  city  of  New  York,  who  should  be  citizens  and  inhabitants 
of  the  said  city,  whose  duty  it  should  be  to  examine  and 
consider  all  matters  relative  to  supplying  the  said  city  with 
a  sufficient  supply  of  pure  and  wholesome  water  for  the  use 
of  its  inhabitants,  &c.,  and  to  report  to  the  next  legislature, 
and  also  to  the  common  council  of  the  city,  and  that  all 
reasonable  expenses  incurred  should  be  paid  by  the  city. 
These  commissioners  were  to  continue  but  for  one  year. 

The  act  of  May  2,  1834,  also  provided  for  the  appoint- 
ment of  five  commissioners  for  the  same  purpose,  .to  be 
known  as  the  water  commissioners  of  the  city  of  New  York, 
and  they  must  be  citizens  and  inhabitants  of  the  city. 

They  were  required  to  adopt  a  plan  for  supplying  the  city 
with  pure  and  wholesome  water,  with  estimates  of  the 
expense,  &c.,  and  report  to  the  common  council ;  and  if  the 
plan  should  be  approved  by  the  common  council,  then  the 
common  council  were  to  submit  the  same  to  the  electors  of 
the  city  at  the  next  annual  election  for  charter  officers,  and 
if  the  electors  decided  in  favor  thereof,  then  the  common 
council  were  authorized  to  instruct  the  said  water  commis- 
sioners to  proceed  in  the  work. 

This  was  all  done,  and  this  act  authorized  the  common 
council  to  issue  stock  to  the  amount  of  $2,500,000,  and  to 
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sell  and  dispose  of  the  shares,  and  the  moneys  were  to  be 
applied  and  expended  for  the  purpose  of  supplying  the  said 
city  with  pure  and  wholesome  water,  and  the  work  and 
expenditure  to  be  under  the  control  of  the  water  commis- 
sioners. 

Under  this  act,  and  various  subsequent  acts  of  the  legis- 
lature, authorizing  the  common  council  to  raise  money  by  the 
issuing  of  millions  of  stock,  the  Croton  aqueduct  was  com- 
pleted, and  the  city  was  supplied  with  water. 

This  whole  enterprise  was  one  on  the  part  of  and  in  behalf 
of  the  city,  and  for  the  benefit  of  the  inhabitants  thereof. 
The  whole  expense  was  borne  by  the  city.  The  city  having 
completed  the  work,  and  furnished  to  its  inhabitants  an 
abundant  supply  of  pure  and  wholesome  water,  it  became 
necessary  to  provide  some  executive  department  of  the  city 
government  to  look  after  and  keep  in  repair  this  great  work ; 
and  the  legislature,  by  the  act  of  April  11,  1849,  created  the 
Croton  aqueduct  department  of  the  city  government  (Laws 
1849,  chap.  383),  and  created  a  board  of  officers,  consisting 
of  a  president,  &c.,  who  should  have  the  general  superintend- 
ence and  direction  of  all  the  leasings  and  concerns  of  the 
said  department ;  and,  by  the  amended  charter  of  the  city  in 
1857,  it  is  provided  that  there  shall  continue  to  be  an  exec- 
utive department,  under  the  denomination  of  the  "  Croton 
aqueduct  board,"  which  shall  have  the  charge  of  the  Croton 
aqueduct  and  all  its  structures  and  property  connected  there- 
with, &c.,  and  the  underground  drainage  of  the  same,  and 
the  public  sewers  of  said  city,  and  permits  for  street  vaults, 
and  of  paving  and  repairing  streets,  and  digging  and  con- 
structing wells,  and  the  collection  of  revenues  arising  from 
the  sale  of  Croton  water,  with  such  other  powers  and  duties 
as  may  be  prescribed  by  law  (Laws  1857,  p.  881,  sec.  24). 

The  chief  officers  are  the  president,  engineer  and  assistant 
commissioners ;  and  these  officers  constitute  the  board,  and 
shall  hold  their  offices  for  five  years. 

The  act  then  provided  for  the  creation  of  certain  bureaus 
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in  the  department,  with  officers  to  fill  them  ;  none  of  which 
are  important  to  consider  in  the  case. 

The  whole  of  the  structures  connected  with  the  Croton 
aqueduct,  and  the  lands  acquired  under  the  acts  of  the  legis- 
lature in  the  construction  of  this  work,  all  belong  to  the  city, 
and  have  been  paid  for  by  the  city ;  and  the  Croton  aqueduct 
board,  as  constituted  under  the  amended  charter  of  1857,  are 
declared  to  be  an  executive  department  of  the  city  government. 

The  officers  created  are  paid  by  the  city,  and  every  official 
act  which  they  perform  is  strictly  in  behalf  of  the  city ;  and 
I  am  not  able  to  perceive  why  the  officers  of  this  -board  are 
not  to  be  regarded  officers  of  the  city. 

The  fact  that  the  city  has  erected  a  large  reservoir  in 
Westchester  county  and  another  in  Putnam  county,  and  have 
made  important  structures  in  these  counties  to  convey  the 
water  from  them  to  the  city,  and  that  this  board  of  officers 
have  the  charge  of  all  these,  and  have  important  and  respon- 
sible duties  to  perform  in  these  counties,  and  outside  of  the 
city  and  county  of  New  York,  cannot,  it  seems  to  me,  change 
the  character  of  these  officers. 

They  are  still  city  officers,  acting  for  and  in  behalf  of  the 
corporation  of  the  city ;  they  are  not  in  any  sense  officers  of 
the  county  of  New  York,  Putnam,  Westchester,  or  of  any 
new  district  or  civil  division  of  the  state,  as  were  the  officers 
appointed  under  the  act  of  April  15th,  1857,  creating  a  new 
metropolitan  police  district,  which  was  brought  under  review 
in  this  court  in  the  case  of  The  People  agt.  Draper  (15  N. 
T.  R.,  522). 

The  act  in  question,  which  transfers  from  the  mayor  and 
aldermen  of  the  city  to  the  members  of  the  Croton  board 
itself  the  power  to  fill  vacancies  in  the  said  board,  is  essen- 
tially an  amendment  of  section  19  of  the  amended  charter  of 
the  city  (Laws  1857,  chap.  446,  page  878,  sec.  19),  which  pro- 
vides that  the  heads  of  the  departments  of  the  city  govern- 
ment shall  be  appointed  by  the  mayor,  with  the  advice  and 
consent  of  the  board  of  aldermen. 
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It  was  held  by  this  court  in  the  case  of  The  People  agt. 
Hill  (35  N.  Y.  R.,  449),  that  an  act  to  amend  the  charter 
of  the  city  of  Rochester  was  local ;  and  because  the  act  in 
that  case  did  not  express  in  the  title  of  the  bill  the  subject- 
matter  of  the  act  it  was  held  invalid. 

We  also  held,  in  the  case  of  The  People  agt.  CfBrien  (6 
Trans.  Appeals,  90)  that  an  act  in  relation  to  the  term  of 
office  of  the  councilmen  of  the  city  was  local  in  its  character, 
and  came  within  the  prohibition  of  section  16  of  the  third 
article  of  the  constitution  (see,  also,  The  People  agt.  McCann, 
16  N.  Y.  R.,  60 ;  Williams  agt.  The  People,  24  N.  Y. 
R.,  405). 

That  this  is  a  local  bill  cannot,  I  think,  admit  of  serious 
question.  These  officers  are  the  head  of  one  of  the  exec- 
utive departments  of  the  city  government ;  the  fact  that 
they  are  required  to  perform  in  behalf  of  the  city  many  and 
responsible  duties  in  the  counties  of  West-Chester  and  Put- 
nam, does  not  make  them  any  the  less  the  officers  of  the 
municipal  corporation,  so  long  as  those  acts  are  performed  in 
behalf  of  the  city. 

It  follows  from  what  has  already  been  said,  that  this  pro- 
vision, contained  in  the  tax  levy  of  1866,  transferring  to  the 
members  of  the  Oroton  aqueduct  board  the  power  to  fill 
vacancies  in  said  board,  is  in  conflict  with  section  16  of  arti- 
cle third  of  the  constitution,  and  void. 

The  power  of  appointment  still  remaining  with  the  mayor 
and  board  of  aldermen,  the  relator  was  properly  and  legally 
appointed,  and  is  entitled  to  the  office,  unless  he  is  divested 
of  it  by  the  act  of  April  8th,  1867,  entitled  "  An  act  in  rela- 
tion to  the  Croton  aqueduct  department  in  the  city  of  New 
York"  (Laws  0/1867,  chap.  285).. 

The  first  section  of  this  act  provides  that  the  term  of 
office  of  the  persons  now  severally  discharging  the  duties  and 
exercising  the  power  of  president-commissioner,  assistant 
commissioner  and  chief-engineer-commissioner  of  the  Croton 
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aqueduct  department  is  hereby  fixed  for  the  term  of  five 
years  from  the  1st  day  of  January,  1867,  &c. 

The  appellant  was,  in  fact,  discharging  the  duties  and  exer- 
cising the  powers  of  president  at  the  time  of  the  passage  of 
said  act,  and  was  de  facto  president,  and  not  de  jure. 

The  relator  had  been  appointed  and  qualified,  and  was 
dejure  president  of  the  said  board ;  and  it  is  claimed  that 
this  act  of  the  legislature,  if  designed  to  do  so,  could  not 
divest  him  of  the  office  and  transfer  it  to  the  defendant, 
whose  term  of  office  had  expired. 

The  defendant  claims  to  hold  the  office  in  virtue  of  the  act 
of  April  8,  1867,  which,  it  is  insisted,  merely  extended  the 
term  of  the  office,  which  this  court  have  held  in  the  case  of 
The  People  agt.  Bachelor  (22  N.  Y.  7?.,  128),  the  legislature 
might  lawfully  do. 

That  case  would  sustain  the  defendant's  claim  to  this  office 
were  he  holding  and  discharging  the  duties  of  the  office 
dejure/  but  a  different  question  is  presented  in  this  case, 
for  the  relator,  as  we  have  seen,  was  lawfully  appointed,  and 
had  taken  the  oath  of  office,  and  duly  qualified  before  the 
passage  of  this  law  extending  the  term  of  office. 

This  admitted  the  relator  into  office,  and  gave  to  him  the 
lawful  right  to  the  same  (Rex  agt.  Ellis  ^  9  East  R.,  252, 
note ;  Rex  agt.  Dublin,  1  Strange  R.,  538 ;  Rex  agt.  Bos- 
worth,  id.,  113;  The  People  agt.  Stevens,  5  HiWs  R.,  616, 
625). 

The  defendant  at  the  same  time  was,  in  fact,  discharging 
the  duties  and  exercising  the  powers  of  president,  and  refused 
to  yield  the  functions  of  the  office  to  the  relator. 

He  was  de  facto  president,  and  was  discharging  the  duties 
of  the  office,  but  not  rightfully  as  against  the  relator,  who 
was  entitled  to  the  office. 

This,  I  think,  was  understood  by  the  framers  of  this  act 
of  April  8,  1867,  as  the  language  of  the  act  seems  studiously 
adopted  to  meet  the  very  case. 

The  language  is,  the  term  of  office   of  the   persons  now 
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severally  discharging  the  duties  and  exercising  the  powers  of 
president-commissioner,  &c.,  is  hereby  fixed  for  the  term  of 
five  years  from  the  1st  day  of  January,  1867."  The  evident 
intention  of  this  act  was  to  cut  off  all  right  of  the  relator  to 
this  office,  and  continue  the  defendant  in  the  office  for  five 
years  longer.  The  act  is  broad  enough  to  accomplish  it,  and 
the  relator  has  lost  his  claim  to  the  office,  if  it  were  lawful 
for  the  legislature  to  make  such  an  enactment. 

The  question  is  an  important  one,  and  has  not,  so  far  as  I 
can  ascertain,  been  expressly  decided.  The  sovereign  law- 
making  power  resides  in  the  legislature,  with  no  other  restric- 
tions upon  it  than  those  imposed  by  the  constitution  of  the  N. 
G.,  and  that  of  the  state. 

The  courts  of  justice  have  a  right,  and  are  in  duty  bound, 
to  bring  every  statute  to  the  test  of  the  constitution,  both  of 
the  United  States  and  of  the  state,  as  they  are  the  supreme 
and  paramount  law  to  which  all  legislation  must  conform. 

There  is  in  this  act  the  clearly  expressed  intention  of  the 
legislature  to  divest  the  relator  of  the  office  to  which  he  had 
been  legally  appointed,  and  to  continue  the  defendant,  whose 
term  had  expired,  in  the  office  for  five  years  longer  ;  and  the 
question  is  therefore  presented  whether  such  an  act  can  be 
justified  under  the  constitution. 

It  cannot  be  doubted  that,  as  this  office  was  created  by 
statute,  the  legislature  could  abolish  the  office  at  any  time, 
and  deprive  the  incumbent  of  all  right  to  the  office,  without 
regard  to  the  term  of  office  or  the  future  salary  of  the  incum- 
bent (Connor  agt.  The  Mayor,  Aldermen  and  Commonalty 
of  the  City  of  New  York,  3  Sand.  S.  C.  R.,  355,  and  cases 
there  cited).  Chief-justice  MARSHALL,  said,  in  the  Dartmouth 
College  Case  (4-  Wheat.  R.,  627),  that  public  officers  are  not 
within  the  inhibition  of  the  constitution  of  the  United  States 
against  laws  impairing  the  obligations  of  contracts  ;  that  the 
inhibition  does  not  extend  to  officers  within  a  state,  for  state 
purposes  ;  that  the  legislature  must  necessarily  control  such 
offices,  and  may  change  and  modify  the  laws  concerning  them 
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as  circumstances  may  require  ;  that  grants  of  political  power 
to  be  employed  in  the  administration  of  the  government, 
are  to  be  regulated  by  the  legislature  of  each  state,  according 
to  its  own  judgment,  unrestrained  by  any  limitation  of  its 
power  imposed  by  the  constitution,  or  the  constitution  of  the 
United  States. 

In  the  same  case  judge  STOKT  said,  the  state  legislature 
have  power  to  enlarge,  repeal,  or  limit  the  authority  of  pub- 
lic officers,  in  their  official  capacity,  in  all  cases  when  the  con- 
stitution of  the  state  does  not  prohibit  it ;  and  this,  among 
others,  for  the  very  good  reason  that  there  is  no  express  or 
implied  contract  that  they  shall  always  during  their  continu- 
ance in  office  exercise  such  authority. 

They  are  to  exercise  them  only  during  the  good  pleasure 
of  the  legislature ;  and  he  compared  the  duty  of  public 
offices,  created  by  statute,  to  a  naked  power,  which  is  revok- 
able  at  pleasure. 

It  is  held  in  the  case  of  Connor  agt.  The  Mayor,  d?c.,  of 
the  City  of  New  York  (2  Sandford  S.  O.  R.,  355)  that  an 
office  created  by  law  may  be  repealed  by  law,  without  regard 
to  the  term  or  future  salary  of  the  incumbent. 

That  there  is  no  contract,  express  or  implied,  between  a 
public  officer  and  the  government  whose  agent  he  is. 

Nor  have  public  officers  any  proprietary  interest  in  their 
offices,  or  any  property  in  the  prospective  compensation 
attached  thereto,  whether  it  be  in  the  shape  of  salary  or 
fees. 

The  case  was  affirmed  on  appeal  in  this  court,  and  the  head- 
note  of  the  case  states  very  accurately  what  is  decided  in  the 
case,  to  wit,  that  public  offices  in  this  state  are  not  incorpo- 
real hereditaments,  nor  have  they  the  character  or  qualities 
of  grants. 

That  the  prospective  salary  or  other  emoluments  of  a  pub- 
lic office  are  not  property  in  any  sense,  &c.  The  act  in  ques- 
tion, then,  which  takes  away  from  the  relator  this  office,  is 
not  obnoxious  to  section  6  of  article  2  of  the  constitution  of 
VOL.  LI  20 
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the  state,  which  provides  that  "  no  person  shall  be  deprived 
of  property  without  due  process  of  law." 

Nor  is  it  in  conflict  with  section  10  of  article  2  of  the 
constitution  of  the  United  States,  which  provides  that  "  no 
state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts." 

See,  also,  the  case  of  The  People  agt.  Devlin  (33  N.  Y.  R., 
273),  where  it  is  held  that  there  is  no  contract,  express  or 
implied,  between  the  officer  and  state,  that  he  shall  continue 
to  receive  the  emoluments  of  the  office  as  they  existed  at  the 
time  he  took  the  office. 

A  law  creating  an  office  may  be  repealed  before  the  term 
of  office  has  expired  under  the  provisions  of  the  law,  and  the 
repeal  determines  the  office  and  the  compensation  (The  Peo- 
ple agt.  The  Auditor,  1  J.  Com.  7?.,  537). 

It  is  said  in  the  prevailing  opinion  of  the  court  in  the  case 
of  The  People  agt.  Batchelor  (22  N.  T.  R.,  137),  that  what 
the  legislature  may  do,  it  may  undo,  ^unless  prohibited  by 
some  provision  of  the  constitution. 

That  there  is  nothing  in  the  constitution  which,  either 
expressly  or  by  implication,  restrains  the  legislature  from 
altering  or  changing  the  term  of  any  office  which  it  has  once 
fixed. 

I  shall  assume  the  law  to  be  settled  by  the  decision  of  our 
own  courts  in  this  state,  that  is,  to  all  public  offices  created 
by  statute,  the  incumbent  of  the  office  has  no  proprietary 
interest  in  the  office,  property,  no  claim  to  prospective  fees  or 
salary,  which  he  can  assert  as  against  the  power  and  author- 
ity of  the  legislature,  which  asserts  the  right  to  deprive  him 
of  them.  That  such  officer  has  no  vested  rights  which  he 
can  assert  as  against  the  legislative  authority  which  seeks  to 
deprive  him  of  them.  These  offices  having  been  created 
since  the  constitution  of  1846  went  into  effect,  the  legislature 
is  entirely  untrammeled  as  to  the  means  it  shall  employ  both 
in  regard  to  appointments  to  office  in  this  board,  and  as  to 
removals  and  the  filling  of  vacancies.  It  can  make  and 
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unmake  the  law  as  it  pleases.  The  power  of  the  legislature 
in  this  respect  is  absolute  and  uncontrolable  as  any  law  flow- 
ing from  a  sovereign  power  can  be.  The  legislature  can  pro- 
vide by  law  for  conferring  the  absolute  power  of  removal 
upon  any  particular  agency  it  may  see  fit,  or  it  may  exercise 
the  power  itself.  It  can  confer  the  appointing  power  upon 
any  such  agency,  or  it  may  exercise  it  itself. 

The  argument  of  respondent's  counsel  upon  this  branch 
of  the  case  is  put  to  the  court  with  evident  hesitancy  and 
doubt,  and  well  it  might  be,  as  it  is  opposed  to  a  very  familiar 
principle  of  elementary  law,  to  wit,  that  the  legislature  can 
confer  the  power  upon  another  to  do  what  it  cannot  do  itself. 
We  can  only  test  the  validity  of  this  act  by  the  limits  imposed 
upon  the  legislative  power ;  we  are  not  permitted  to  decide 
between  the  moral  fitness  of  the  legislative  act  and  the 
political  or  legislative  authority. 

We  cannot  declare  an  act  of  the  legislature  void  because  it 
conflicts  with  our  opinion  of  policy,  expediency  or  justice. 
The  remedy  for  unwise  or  oppressive  legislation,  within  con- 
stitutional bounds,  must  be  by  appeal  to  the  justice  and 
patriotism  of  the  representatives  of  the  people. 

The  courts  can  aiford  no  relief  in  such  cases.  No  right 
exists  in  the  courts  to  interfere  in  such  cases  where  the  legis- 
lature have  deliberately  passed  an  act,  and  clothed  it  with 
all  the  solemnities  and  authority  of  a  law ;  no  court  has  a 
right  to  pronounce  against  its  validity  unless  it  can  clearly 
say  that  the  legislature  has  transcended  its  constitutional 
limits  in  the  enactment  of  the  law.  We  cannot  say  this  in 
regard  to  this  act  of  April  8,  1867,  which  continues  the 
defendant  in  office,  and  depriving  the  relator  of  the  same. 
This  leads  to  the  reversal  of  the  judgment  of  the  supreme 
court,  and  the  granting  of  a  new  trial. 

GKOVER,  J.  —  In  The  People  agt.  O'Brien  (38  N.  T., 
193),  it  was  held  by  this  court  that  the  act  authorizing  the 
levy  and  collection  of  taxes  within  the  city  of  New  York 
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was  a  local  act  within  the  meaning  of  section  16,  article  3  of 
the  constitution,  and  therefore  could  only  embrace  one  sub- 
ject, and  that  must  be  expressed  in  the  title.  It  was  accord- 
ingly held  that  a  section  inserted  in  such  act  extending  the 
time  of  office  of  councilmen  of  the  city  was  repugnant  to 
that  section  of  the  constitution,  and  void.  Applying  the 
principle  thus  settled  by  this  court  to  the  present  case,  it 
necessarily  follows  that  the  provision  inserted  in  the  tax  levy 
act  of  1866,  extending  the  term  of  office  of  the  engineer  and 
assistant  commissioner  of  the  Croton  aqueduct  board  for 
three  years,  and  empowering  the  remaining  members  of  the 
board  to  fill  any  vacancies  therein,  is  also  repugnant  to  the 
constitution,  and  therefore  void,  unless  it  shall  be  held  that 
the  officers  of  the  board  are  not  city  officers.  The  latter  will 
scarcely  be  claimed.  It  is  true  that  they  have  some  duties  to 
perform  outside  of  the  city  limits  in  respect  to  the  property 
of  the  city  thus  situated,  but  all  such  duties  relate  to  the 
property  of  the  city  and  its  rights  and  interest  in  respect  to 
the  supplying  of  water  to  the  city. 

All  the  money  expended  by  them,  their  compensation,  and 
that  of  officers  appointed  by  them,  and  persons  employed  by 
them,  is  paid  by  the  city.  This  provision  being  void,  the 
power  of  appointment  vested  in  the  mayor  and  aldermen  of 
the  city  by  the  existing  law  was  not  thereby  repealed.  The 
relator's  appointment  to  the  office  of  president  of  the  Croton 
aqueduct  board  on  the  17th  of  December,  1866,  by  the 
mayor  and  aldermen,  was  therefore  legal,  and  conferred  upon 
him  a  perfect  right  to  the  office  with  its  emoluments. 

The  term  of  the  appellant  had  expired  at  this  time,  and  he 
was  only  authorized  to  act  until  his  successor  was  appointed 
and  qualified.  The  relator  qualified  upon  the  eighteenth  of 
December,  and  endeavored  to  enter  upon  the  discharge  of 
the  duties  of  his  office,  but  was  excluded  therefrom  by  the 
appellant,  who  from  thence  continued  to  exercise  the  func- 
tions of  the  office,  in  violation  of  law,  until  the  eighth  of  the 
succeeding  April,  at  which  time  the  legislature  passed  the  act . 
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entitled  An  act  in  relation  to  the  Croton  aqueduct  department 
of  the  city  of  New  York,  the  first  section  of  which  is  as  fol- 
lows :  The  terms  of  office  of  the  persons  now  severally  dis- 
charging the  duties  and  exercising  the  powers  of  president- 
commissioner,  assistant  commissioner,  chief  engineer  of  the 
Croton  aqueduct  department,  is  hereby  fixed  for  the  term  of 
five  years  from  the  1st  January,  1867,  and  every  vacancy  in 
said  offices  shall  be  filled  for  the  residue  of  said  term  by  the 
remaining  commissioners. 

All  appointments  after  the  expiration  of  said  term  shall  be 
filled  for  the  full  period  of  five  years.  It  is  claimed  by  the 
counsel  for  the  appellant  that  the  effect  of  this  act  was  to 
remove  the  relator  from  the  office  and  appoint  the  appellant 
thereto  for  the  unexpired  term  of  five  years. 

This  effect  must  be  given  to  the  act  or  the  appellant  can 
derive  no  benefit  therefrom.  This  presents  two  questions : 
First,  whether  this  is  the  true  construction  of  the  act ;  and, 
if  so,  secondly,  whether  the  office  in  question  is  one  to  which 
an  appointment  and  removal  therefrom  can  constitutionally 
be  made  by  legislative  enactment. 

It  must  be  borne  in  mind  that  the  appellant  had  at  the 
time  of  the  passage  of  the  act  no  term  whatever  unexpired 
in  the  office,  or  any  title  or  right  thereto  whatever,  but  was  a 
mere  usurper  therein. 

It  must  be  assumed  that  the  legislature  were  aware  of  this 
fact,  to  give  any  color  of  probability  to  the  construction  con- 
tended for.  It  must  also  be  borne  in  mind  that  the  construc- 
tion contended  for  would  give  just  as  perfect  a  title  to  the 
office  to  one  who  one  week  previous  to  the  passage  of  the  act 
had  seized  it  by  violence  and  thus  retained  it  to  the  time  of 
its  passage  as  to  the  appellant,  the  latter  in  a  legal  sense 
being  just  as  much  a  usurper  as  the  former. 

The  inquiry  naturally  arises,  if  the  legislature  designed  by 
the  act  in  question  to  remove  from  office  the  lawful  incum- 
bent and  appoint  the  usurper  thereto,  why  they  did  not  use 
apt-  and  proper  words  to  express  such  intent.  A  perusal  of 
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other  acts  passed  at  the  same  session  will  show  that  such 
omission  was  not  from  want  of  capacity. 

The  only  answer  that  can  be  given  is,  that  such  an  act 
would  be  so  improper  that  its  purpose  and  intent  must  be 
concealed  from  view,  and  hence  language  was  used  conveying 
only  the  idea  that  the  terms  of  those  rightly  in  office  was 
extended  by  the  act  merely.  This  is  the  only  possible  idea 
that  would  enter  the  mind  of  any  one  not  knowing  that  a 
usurper,  without  any  color  of  right,  was  in  the  actual  dis- 
charge of  the  duties  of  any  one  of  the  offices  referred  to. 
There  is  nothing  contained  in  the  act  calculated  to  excite  any 
suspicion  that  such  was  the  fact. 

There  can  be  no  assumption  that  the  legislature  was  at  all 
aware  of  any  such  fact,  for  if  they  were  all  can  see  that 
removing  the  rightful  incumbent,  who  could  not,  in  any 
respect  have  failed  in  the  discharge  of  any  duty,  because  he 
had  down  to  that  time  been  wholly  excluded  from  the  office 
by  a  usurper,  and  reward  such  usurper  by  appointing  him  to 
the  office,  would  be  an  act  unprecedented  in  legislation. 

The  language  shows  plainly  that  the  legislature  had  no 
such  design.  The  language  is,  that  the  term  of  office,  &c., 
is  hereby  fixed  for  the  term  of  five  years.  The  appellant 
had  no  term  of  office,  and  consequently  is  not  within  the 
act.  To  argue  that  he  comes  within  it  because,  by  his  own 
wrongful  act,  he  was  discharging  its  duties  at  the  time,  is 
manifestly  against  the  sense  of  the  act  when  read  and  con- 
sidered as  a  whole. 

The  use  now  sought  to  be  made  of  the  act  shows  that  a 
base  fraud  was  designed  by  those  asking  for  its  passage,  but 
the  necessity  of  concealing  the  design  from  the  legislature 
compelled  the  use  of  language  that  failed  to  accomplish  their 
object.  Upon  this  ground  the  judgment  should  be  affirmed. 

But  the  second  question  involved  is  equally  fatal  to  the 
claim  of  the  appellant.  The  various  statutes  passed  in  rela- 
tion to  supplying  the  city  of  New  York  with  Croton  water 
before  the  adoption  of  the  constitution,  show  that  it  was  so 
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supplied  prior  to  that  time  ;  that  at  that  time  the  whole  sub- 
ject was  just  as  much  under  the  control  of  city  officers  as  it 
is  at  the  present  time  under  those  denominated  the  Croton 
aqueduct  board.  We  have  already  seen  that  the  latter  are 
city  officers.  That  the  situation  of  a  part  of  the  property 
of  the  city,  subject  to  their  control,  outside  of  its  limits 
makes  no  difference  in  the  character  of  their  offices. 

Nor  can  the  fact  that  they  have  been  authorized  by  the 
legislature  to  contract  on  behalf  of  the  city  for  supplying 
the  state  prison  at  Sing  Sing  with  Croton  water  effect  any 
change  in  the  character  of  the  offices.  It  follows  that  the 
duties  of  the  board  having  been  performed  by  city  officers 
at  the  time  of  the  adoption  of  the  constitution,  these  officers 
charged  with  their  performance  must,  under  section  2, 
article  10  of  the  constitution,  be  elected  by  the  electors  of 
the  city,  or  appointed  by  some  city  authority  {People  agt. 
Draper,  15  N.  Y.,  533  ;  People  agt.  Raymond,  37  N.  Y., 
428). 

Devolving  upon  the  board  other  duties  previously  per- 
formed by  other  city  officers,  such  as  the  case  of  the  drainage 
of  the  city  and  its  sewers,  makes  no  difference  in  this 
respect  (See  cases  supra). 

It  follows  that  the  legislature  had  no  power  to  make  an 
appointment  to  the  office  in  question.  That  if  the  con- 
struction of  the  act  contended  for  is  the  true  one,  the  act, 
so  far  as  it  appoints  the  appellant  to  the  office,  is  in  con- 
flict with  section  2,  article  10  of  the  constitution,  and 
therefore  void ;  extendi  ng  the  term  of  an  officer  by  act  of 
the  legislature  is  a  different  matter,  not  involved  in  this  case. 

There  is  nothing  in  the  point  that  the  relator  withdrew 
his  protest  against  the  payment  of  the  salary  to  the  appellant. 
This  was  no  resignation  of  the  office  by  the  relator,  and  it 
is  not  argued  by  the  appellant  that  the  relator  had  any  power 
to  appoint  him  to  the  office,  or  that  he  made  any  such  appoint- 
ment, or  attempted  any.  The  judgment  appealed  from 
should  be  affirmed. 
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Motion  for  a  new  trial. 

At  the  September  term,  1869,  a  decision  of  this  court  was 
made  in  this  quo  warranto,  reversing  the  judgment  in  the 
court  below,  and  ordering  a  judgment  for  the  defendant 
(appellant). 

The  plaintiffs  move  to  have  the  decision  and  judgment  of 
this  court  modified,  by  the  ordering  of  a  new  trial,  or  for  a 
rehearing. 

To  enable  this  application  to  be  made,  an  order  was 
granted  by  a  judge  of  this  court,  on  the  day  the  decision 
was  announced,  which  required  the  clerk  to  retain  the  remit- 
titur,  and  stayed  all  proceedings,  &c. 

The  action  was  instituted  by  the  people  and  the  relator  to  try 
the  title  to  the  office  of  president  of  the  Croton  aqueduct  board. 

The  appellant's  (defendant's)  term  having  expired,  the 
relator,  John  J.  Bradley,  was  nominated  to  the  office  by  the 
mayor,  and  confirmed  by  the  board  of  aldermen  in  Decem- 
ber, 1866,  and  he  thereupon  duly  qualified. 

Judge  MASON  says :  "  The  power  of  appointment  still 
remaining  with  the  mayor  and  board  of  aldermen,  the 
relator  was  properly  and  legally  appointed,  and  is  entitled 
to  the  office,  unless  he  is  divested  of  it  by  the  act  of  April 
8,  1867,  entitled  'An  act  in  relation  to  the  Croton  aqueduct 
department  in  the  city  of  New  York '  "  (Laws,  1867  ch.  285). 

Judge  JAMES  expresses  the  same  view.  He  says :  "  The 
relator,  Bradley,  by  virtue  of  his  appointment,  was  de  jure 
the  president  of  the  Croton  aqueduct  board  from  the  day  he 
qualified  after  his  appointment." 

Judge  GROVER  delivered  an  opinion  in  favor  of  affirming 
the  judgment  of  the  supreme  court. 

The  question  as  to  whether  the  relator  was  divested  of  his 
office  by  the  act  of  April,  1867,  is  thus  stated  by  judge 
MASON  :  "  The  Croton  water-works  being  local,  the  mem- 
bers of  its  board  are  properly  city  officers,  and,  as  such, 
are,  by  the  constitution,  required  to  be  elected  by  the 
electors  of  the  city,  or  appointed  by  such  city  authorities  as 
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the  legislature  shall  direct.  As  the  defendant  does  not  claim 
title  to  the  office  through  either  source,  he  certainly  cannot 
be  permitted  to  retain  it,  unless  the  act  under  which  he 
makes  claim  legislates  the  person  into  office  instead  of  pro- 
viding for  his  election  or  appointment ;  unless  the  office  is  to 
be  regarded  as  one  created  since  the  adoption  of  the  present 
constitution.  Offices  created  since  that  time  the  legislature 
can  provide  for  filling  in  any  manner  deemed  most  expedient, 
or  may  make  the  appointment  itself.  *  *  *  It  therefore 
becomes  necessary  to  trace  the  history  of  the  several  acts  in 
relation  to  these  Croton  works." 

The  judge  at  circuit  did  not  find  the  fact  whether  this 
office  did  or  did  not  exist  prior  to  the  constitution  of  1846. 

The  opinions  delivered  by  members  of  this  court  who 
advised  a  reversal  of  the  judgment  conclude  that  the  office 
did  not  exist  prior  to  1846,  and  proceed  upon  that  theory. 

The  relator  claims  that  the  office  was  duly  created  and  then 
in  existence  in  substance  and  effect,  and  that  it  can  be  estab- 
lished as  an  independent  fact  that  the  office  was  then  in 
existence. 

Judge  MASON  concludes  his  opinion  as  follows  :  "  This 
leads  to  a  reversal  of  the  judgment  of  the  supreme  court,  and 
the  granting  of  a  new  trial." 

Judge  JAMES  says :  "  It  therefore  follows  that  the  judg- 
ment of  the  supreme  court  should  be  reversed." 

Judge  GsovEKsays :  "  The  judgment  appealed  from  should 
be  affirmed." 

I.  If  the  people  can  establish  as  a  fact  that  under  laws 
in  existence  prior  to  the  adoption  of  the  constitution  of  1846, 
the  office  in  question  had  been  created  and  established,  it  will 
necessarily  follow  that  the  judgment  should  be  in  favor  of  the 
plaintiffs. 

1.  The  general  rule  is,  that  "  where  a  judgment  is  reversed 
a  new  trial  should  be  awarded;  and  in  most  cases  it  is  impe- 
ratively necessary  for  the  attainment  of  justice"  (Halsey  agt. 
Flint,  15  Abb.,  367,  372). 
VOL.  LI  21 
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2.  The  complaint  in  this  action  sufficiently  sets  forth  a  title 
to  the  office,  and  the  court,  at  nisiprius,  rendered  judgment 
in   these  plaintiffs'    favor   on   the   proofs  adduced.     "  It  is 
impossible  for  the  appellate  court  to  know  that  though  it- 
might  deem  the  proof  which  had  been  given  insufficient  to 
sustain  the  judgment,  the  defect  might  not  be  supplied  upon 
another  trial "  (HARRIS,  </.,  Edmonston  agt.  McLoud,  16  N. 
Y.,  543,  545). 

Judge  HARRIS  continues:  "But  where  the  appellate  court 
can  see  no  possible  state  of  proof  applicable  to  the  issues  in 
the  case,  which  will  entitle  the  party  to  a  recovery,  it  is  not 
necessary  or  even  proper  that  a  new  trial  should  be  awarded. 
In  my  judgment  this  is  such  a  case.  The  plaintiff  cannot, 
by  any  proof  adapted  to  his  own  allegations,  entitle  himself 
to  a  judgment  in  his  favor"  (See  Astor  agt.  ISAmereux,  4 
&eld.,  107  ;  Marquat  agt.  Marquat,  12  N.  Y.,  336). 

3.  If  any  doubt  exists  as  to  whether  the  fact  sought  to  be 
established  would  affect  or  influence  the  judgment  to  be  ren- 
dered, the  new  trial  should  be  ordered. 

II.  The  counsel  for  the  people  and  relator  believe  that  it 
can  be  established  as  matter  of  fact  that  the  office  in  ques- 
tion was  created  in  the  year  1842. 

1.  On  the  llth  of  April,  1842,  the  legislature  passed  an 
act  entitled  "  An  act  for  the  preservation  of  Croton  water- 
works in  the  city  of  New  York,"  of  which  the  following  is 
a  copy : 

"  The  people  of  the  state  of  New  York,  represented  in 
senate  and  assembly,  do  enact  as  follows : 

"  Section  1.  The  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  are  hereby  authorized  to  pass  such  by-laws 
and  ordinances  as  to  them  shall  seem  meet  for  the  preserva- 
tion and  protection  of  all  or  any  of  the  works  connected 
with  the  supplying  of  the  city  of  New  York  with  pure  and 
wholesome  water,  under  and  by  virtue  of  the  act  to  provide 
for  supplying  the  city  of  New  York  with  pure  and  whole- 
some water,  passed  May  2d,  1834,  and  the  acts  amending  the 
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same,  provided  that  such  by-laws  and  ordinances  are  not 
inconsistent  with  anj  laws  of  this  state  or  with  the  constitu- 
tion thereof,  subject  at  any  time  to  be  repealed  or  modified 
by  the  legislature,  and  also  to  organize  a  department  with 
full  powers  for  the  management  of  such  works  and  the  distri- 
bution of  the  said  water. 

Section  2.  This  act  shall  take  effect  immediately  (Laws  of 
1842,^.  276). 

2.  It  was  not  found  as  a  fact  that  any  action  had.  ever  been 
taken  to  organize  a  department  under  this  act,  non  constat, 
so  far  as  the  case  presented  in  the  supreme  court,  but  that  the 
portion  of  the  act  relative  to  organizing  a  department  had 
remained  a  dead  letter  on  the  statute  book,  or  if  action  had 
been  taken  under  it  that  it  had  not  been  repealed. 

It  was  arguendo  called  to  the  attention  of  the  court  that 
at  some  period  prior  to  1849  an  ordinance  had  been  passed 
creating  the  "  Croton  aqueduct  department,"  which  desig- 
nated the  offices  of  president,  chief  engineer,  superintendent, 
water  purveyor,  register  of  rents,  &c.,  and  defined  their 
respective  powers  and  duties. 

Judge  MASON,  in  his  opinion,  refers  to  this  ordinance  in 
general  terms.  Of  course  the  fact  of  the  existence  of  the 
ordinance  not  having  been  proven  at  nisi  prius,  it,  although 
referred  to  in  the  opinions,  could  not  enter  into  the  judgment 
of  the  court.  The  remarks  or  comments  upon  it  on  the  part 
of  the  court  (which,  however,  were  invited  by  counsel)  were 
obiter. 

3.  But  it  is  submitted  that  judge  MASON,  in  considering 
the  effect  of  it,  entirely  misapprehended  certain  decisions  of 
this  court.     He  says :  "  This  board  was  created  by  the  cor- 
poration of  the  city  itself,  was  but  a  mere  instrumentality  or 
agency  of  the  municipality,  and  the  officers  thus  created  and 
appointed  were  not  officers  within  this  restrictive  clause  of 
the  constitution." 

4.  In  1858  this  court  determined  that  a  mere  agency  of  a 
municipal  corporation  is  not  an  office  of  the  state.     To  be 
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such  the  office  must  be  created  directly  by  the  constitution  or 
by  statute  (People  ex  rel.  Devlin  agt.  Conover,  17  jy.  T., 
64). 

This  case  was  cited  by  judge  MASON  and  misled  him.  It  only 
decided  that  an  officer  created  under  the  ordinance  organiz- 
ing the  street  department  was  not  a  state  officer  so  as  to  give 
the  power  of  filling  a  vacancy  therein  to  the  governor. 

5.  We  are  not  aware  that  it  has  ever  been  denied  that  the 
street  commissioner  of  the  city  of  New  York,  as  organized 
under  the  act  of  1849,  was  not  a  "  city  officer,"  and  as  such 
must  be  elected  or  appointed  by  the  electors  or  local  authori- 
ties.   Judge  STRONG  says  :  "  The  office  of  street  commissioner 
under  the  new  act  is  substantially  a  reorganization  of  that 
office  under  the  former  law.     The  officer  under  that  name 
continued  in  office  and  held  the  office  as  reorganized. 

The  opinions  of  judges  MASON  and  JAMES  recognize  the 
members  of  the  Croton  aqueduct  board,  as  organized  under 
the  city  charter  of  1849,  as  properly  city  officers. 

6.  It  is  submitted  that  the  officer,  under  the  act  of  1842 
establishing  a  department,  and  the  ordinance  thereunder,  is 
created  a  city  officer  quite  as  effectually  as  the  officers  are 
created  under  the  act  and  ordinance  of  1849.     This  section 
was  in  harmony  with  the  twenty-first  section  of  the  charter 
of  1830,  which  provided  that  the  executive  business  of  the 
corporation  of  the  city  of  New  York  should  thereafter  be 
performed  by  distinct  departments,  which  it  should  be  the 
duty  of  the  common  council  to  organize  and  appoint  for  that 
purpose  (Laws  1830,  ch.  122). 

7.  The  duties  imposed  on  the  members  of  the  board  by  the 
act  of  April  11,  1849,  were,  in  substance  and  effect,  the  same 
as  those  conferred  upon  it  by  the  act  and  ordinance  of  1842. 
The  department  was  reaffirmed  by  the  charter  of  April  2, 
1849,  nine  days  before  the  passage  of  the  act  of  April  11, 
1849.     "  It  is  not  enough  to  take  the  case  out  of  the  pro- 
visions of  the  second  section   of  the  tenth  article,  that  the 
names  of  officers  existing  when  the  constitution  was  adopted 
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are  afterwards  changed  by  an  act  of  the  legislature,  or  that 
their  functions  are  colorably  modified,  The  constitution 
regards  substance,  and  not  mere  form  (DENTO,  J ,  People  agt. 
Draper,  15  N.  Y.,  532,  539 ;  Deooy  agt.  The  Mayor,  36  N. 
Y.,  449,  450;  People  agt.  Pinckney,  32  N.  Y.,  377,  382). 

8.  Where  express  authority  is  conferred  upon  a  municipal 
corporation  to  create  and  appoint  executive  departments,  the 
officers  of  such  departments  are  necessarily  city  officers.     No 
case  has  arisen  until  the  present  in  which  the  courts  have 
been  called  upon  to  determine  otherwise.     When  a  power  to 
legislate   upon  matters  of  public   concern   is   delegated   to 
municipal  corporations,  their  acts,  within  their  proper  limits, 
have  the  same  force  and  effect  as  if  such  acts  had  emanated 
from  the  state  legislature  in  the  first  instance  (Clarke  agt. 
City  of  Rochester,  20  N.  Y.,  605). 

9.  This  rule  applies  as  well  to  the  creation  of  officers  as  to 
the  discharge  of  any  other   political   function.     When  the 
political  duty  is  conferred  it   involves  the  creation  of  the 
necessary  officers.     The  officers  thus  appointed  are  city  offi- 
cers.    "An  office  is  a  public  charge  or  employment,  and  the 
term  seems  to  comprehend  every  charge  or  employment  in 
which  the  public  are  interested ''  (Chan.  SANFORD,   Wood's 
Case,  2    Cow.,  n).     Every  office  is    considered     public   the 
duties  of   which  concern   the  public  (5  Bac.  Abr.,  180 ;  2 
Tom.   Die.,  "Office;"   People  agt.    Bedell,  2    Hill,   199). 
BEST,  Ch.  J.,  in   Henley  agt.  The  Mayor  of  Lyme  (5  Bing., 
91),  said :  "In  my  opinion,  everyone  who  is  appointed  to 
discharge  a  public  duty,  and  receives  compensation,  in  what- 
ever shape,  whether  from  the  crown  or  otherwise,  is  a  public 
officer  "  (See  judge  HAND'S  opinion,  People  agt.   Hayes,  7 
How.,  Pr.,  248,  250). 

People  agt.  Bedell  (2  Hill,  196,  199),  was  an  indictment 
for  not  paying  over  moneys  received  by  him  for  village  taxes. 
The  defendant  had  been  appointed  by  the  trustees  of  the  vil- 
lage, and  it  was  objected  by  him  that  the  village  charter  did 
not  authorize  the  appointment,  and  that  if  it  did,  he  was  not 
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a  public  officer  or  person  within  the  meaning  of  2  Revised 
Statutes,  696,  section  38.  He  was  committed.  The  court, 
in  substance,  said,  a  collector  is  not  mentioned  in  the  section 
defining  the  officers  of  the  corporation,  and  none  of  the  sub- 
sequent sections  provide  in  terms  for  the  election  or  appoint- 
ment of  such  an  officer.  Other  sections  mentioned  a 
collector,  referring  to  his  duties,  and  the  court  decided  that 
there  might  be  such  an  office  in  the  village ;  that  "  the  village 
of  Geneva  is  a  public  corporation  exercising  certain  powers 
of  government  within  a  limited  district.  The  officers  of  the 
corporation  are  charged  with  the  performance  of  public 
duties,  and  they  are  none  the  less  public  officers  because 
their  powers  are  confined  within  narrow  territorial  limits. 

*  *  *  There  can  be  no  doubt  that  he  is  a  public  officer 
within  the  meaning  of  the  statute  under  which  he  has  been 
indicted.  "We  are  referred  to  1  Revised  Statutes,  195,  title  1, 
which  contains  an  enumeration  and  classification  of  public 
officers,  but  the  defendant  is  none  the  less  a  public  officer 
because  the  office  of  collector  of  the  village  of  Geneva  is 
not  mentioned  in  that  catalogue. 

10.  In  People  agt.  Pinckney  (32  N.  Y.,  389)  judge 
DAVIS  held  that  the  members  of  the  fire  department  were 
not  public  officers;  that  the  department  was  a  representative 
of  a  public  charity,  which  was  the  chief  object  of  its  creation  ; 
that  it  was  not  a  municipal  or  political  body,  and  that  neither 
it  nor  its  officers  occupied  any  greater  official  relation  to  the 
public  than  those  of  the  numerous  religious  and  charitable 
corporations  of  the  state. 

The  case  and  point  determined,  therefore,  can  have  no  rela- 
tion upon  the  present  one. 

III.  An  order  should  be  granted  so  amending  the  decision 
as  to  direct  a  new  trial,  &c.,  as  asked  for  by  the  order  to 
show  cause. 

The  court  of  appeals  having  reversed  the  judgment  below, 
and  having  ordered  judgment  for  the  appellant,  the  relator 
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obtained  an  order  to  show  cause,  from  a  judge  of  that  court, 
on  the  day  the  decision  was  announced,  requiring  the  clerk 
to  return  the  remittitur  with  a  stay  of  proceedings,  and 
moved  the  court  to  have  the  decision  and  judgment  modified, 
by  the  ordering  of  a  new  trial,  or  for  a  rehearing. 

The  opinion  delivered  by  the  judges  of  the  court  who 
advised  a  reversal  of  the  judgment,  concludes  that  the  office 
of  appellant  did  not  exist  prior  to  the  constitution  of  1846 ; 
and  as  the  judge  at  circuit  did  not  pass  upon  the  fact  whether 
it  did  or  did  not  exist  prior  to  that  date,  the  relator  claimed 
that  the  office  was  duly  created,  and  then  in  existence  in  sub- 
stance and  effect,  and  that  it  could  be  established  as  an  inde- 
pendent fact  that  the  office  was  then  in  existence. 

After  argument,  the  court  of  appeals  modified  its  judg- 
ment and  ordered  a  new  trial. 

A  new  trial  was  had  before  BRADY,  J.,  who  delivered  an 
opinion  in  favor  of  relator,  from  which  no  appeal  was  taken. 
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SUPEEME  COURT. 

THE  PEOPLE  ex  rel.  J.  J.  BKADLEY  agt.  THOMAS  STEVENS. 

BRADY,  J.  —  The  only  embarrassment  which  I  have  felt  in 
disposing  of  this  proceeding,  arises  from  the  apparent  conflict 
between  the  prevailing  opinions  delivered  in  the  court  of 
appeals,  and  the  order  directing  a  new  trial. 

These  opinions  refer  to  the  act  of  1842,  and  the  ordinances 
passed  by  virtue  of  the  authority  conferred  by  it  and  seem  to 
concede  the  existence  of  an  office  known  as  the  president  of 
the  Croton  aqueduct  board  prior  to  the  adoption  of  the  con- 
stitution of  1846.  Nevertheless  the  act  of  1867  under  which 
the  defendant  claims,  is  declared  constitutional  and  his  right 
to  the  office  unassailable. 

The  fact,  however,  that  such  an  office  existed  prior  to  the 
adoption  of  the  constitution  of  1846,  was  not  found  by  the 
justice  who  presided  on  the  former  trial  and  the  relator 
having  been  advised  of  a  decision  adverse  to  him  applied  for 
an  order  changing  the  absolute  judgment  rendered  against 
him  to  an  order  for  a  new  trial,  basing  such  application 
solely  upon  the  allegation  that  if  the  opportunity  were  offered 
him  he  could  prove  the  existence  of  the  office  he  claims  prior 
to  the  constitution  of  1846;  the  order  was  granted.  The 
opinions  delivered  in  the  court  of  appeals  it  must  be  assumed 
were  before  that  court  when  the  application  referred  to  was 
made  and  either  of  two  propositions  must  in  my  judgment 
be  adopted  in  reference  to  that  order  namely  :  1.  That  the 
fact  referred  to  not  having  been  established,  the  court  had 
no  right  to  consider  the  question  which  it  would  present ; 
or,  2.  That  the  judgment  pronounced  by  the  court,  assuming 
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the  fact  to  have  been  proved,  was  erroneous  and  should  be 
so  modified  as  to  leave  the  fact  and  question  open. 

If  the  application  for  the  order  directing  a  new  trial  had 
been  general  the  conclusion  would  be  justifiable,  that  the 
court  had  granted  it  upon  the  principle  that  the  case  was  not 
one  in  which  they  assumed  that  no  other  facts  could  be 
proved  which  would  change  its  legal  aspect,  but  it  was  not. 

It  was  predicated  of  the  ability  of  the  relator  to  prove  the 
single  fact  stated,  and  the  opposing  affidavit  of  Mr.  Marsh 
went  at  length  into  a  consideration  of  the  charge,  that  the 
question  whether  the  existing  office  of  president  of  the  Croton 
aqueduct  board  mentioned  in  the  complaint  was  or  was  not 
an  office  existing  in  substance  and  effect  at  the  time  of  the 
adoption  of  the  constitution  of  1846,  was  specially  argued 
before  that  court,  on  the  hearing  of  the  appeal,  and  submitted 
to  the  court  by  both  sides,  without  objection  from  either. 

Having  arrived  at  this  result,  the  decision  of  the  court  of 
appeals  made  upon  the  appeal  herei^i,  so  far  as  it  relates  to 
the  question  which  is  presented  or  the  additional  fact  found, 
becomes  too  uncertain  to  require  from  this  tribunal  such 
application  of  it  herein  as  will  defeat  the  relator's  recovery, 
and  more  particularly  so  when  it  is  considered  that  a  general 
term  of  this  court  has  pronounced  its  judgment  in  his  favor. 
Assuming  however  that  the  decision  of  the  general  term  is  so 
affected  by  the  determination  made  by  the  court  of  appeals, 
that  it  may  not  be  regarded  as  a  controlling  authority,  and 
looking  at  the  question  as  res  nova,  I  think  the  act  of  1867 
is  in  contravention  of  section  2,  article  10  of  the  constitution- 
I  rely  upon  the  following  adjudications  to  sustain  that  pro- 
position :  The  People  agt.  Draper  (15  N.  Y.,  532) ;  Devoy 
agt.  The  Mayor  (36  N.  T.  Reports,  494)  ;  The  People  agt. 
Raymond  (37  N.  Y.  Reports,  428). 

The  act  of  1842  (Z,aws  p.  276)  authorized  the  mayor  alder- 
men and  commonalty,  to  organize  a  department  with  full 
powers  for  the  management  of  the  Croton  water-works  and 
the  distribution  of  the  water,  in  addition  to  the  authority  con- 
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ferred  to  pass  such  by-laws  and  ordinances  as  to  them 
should  seem  meet  for  the  preservation  and  protection  of  all 
or  any  of  the  works  connected  with  the  supplying  of  the  city 
of  New  York  with  pure  and  wholesome  water ;  and  the  depart- 
ment and  office  of  president  thereof  was  created  under  such 
authority  and  continued  until  after  the  adoption  of  the  con- 
stitution of  1846. 

The  fifteenth  section  of  the  act  to  amend  the  charter  of  the 
city  of  New  York,  passed  in  1849  (Laws  1849,  p.  282),  is 
substantially  a  repetition  of  these  provisions  and  the  act  of 
the  legislature  of  the  same  year  (Laws  1849,  p.  537)  is  but 
a  more  formal  and  particular  recital  of  the  powers  and  duties 
involved  and  conferred.  The  president  of  the  Croton  aque- 
duct department  was  an  officer  within  the  authority  given  by 
the  act  of  1842,  and  having  been  designated  by  ordinance 
under  that  act  the  position  was  an  office  created  by  act  of  the 
legislature. 

It  was  not  destroyed  by  the  act  of  1849  or  so  changed  by 
its  provisions  that  its  identity  was  lost.  It  continued  and 
was  recognized  by  that  act  and  extended  by  it. 

It  is  not  enough  to  take  a  case  out  of  the  provisions  of 
the  constitution,  that  the  names  of  offices  existing  when  the 
constitution  was  adopted  are  afterwards  changed  by  an  act 
of  the  legislature,  or  that  their  functions  are  colorably  modi- 
fied (DENIO,  «/.,  in  the  People  agt.  Draper,  supra}.  And 
the  enlargement  or  amplification  of  duties  by  act  of  the  legis- 
lature relating  to  the  same  subject,  imposed  upon  an  office 
continued  in  purpose  and  by  name,  will  not  have  such  an 
effect  within  the  principle  of  that  case.  It  may  be  said  in 
this  case  as  said  in  Devoy  agt.  The  Mayor  (supra) :  "  There 
has  been  however  no  substantial  change  either  of  official  title 
or  in  the  functions  and  duties  of  the  office." 

It  is  the  same  in  general  design,  the  same  in  general  scope 
of  authority  and  the  same  in  its  objoBts  and  relations  as  when 
ordained  under  the  act  of  1842  by  the  mayor,  aldermen  and 


NEW  YORK  PRACTICE  REPORTS.  171 

People  ex  rel.  Bradley  agt.  Stevens. 

commonalty;  that  it  was  and  is  a  local  office,  does  not  seem 
to  admit  of  a  doubt. 

The  object  of  the  legislation  which  bears  upon  the  subject 
in  connection  with  which  the  office  was  designated,  and  as  a 
part  of  the  machinery  by  which  that  object  was  to  be  con- 
summated, was  to  supply  the  city  of  New  York  with  water ; 
and  all  the  provisions  of  the  acts  passed  conferring  power 
were  designed  for  that  purpose. 

The  board  created  was  local  and  its  president  was  a  local 
officer.  The  authorities  referred  to  abundantly  sustain  the 
proposition  that  such  an  office  cannot  be  controlled  by  such 
an  act  as  that  of  1867. 

I  have  thus  generally  stated  my  views,  but  yet,  I  think 
with  sufficient  particularity  to  express  the  reasons  which  have 
influenced  me  and  the  conclusions  at  which  I  have  arrived.  I 
think  the  relator  entitled  to  judgment. 

NOTE. —  It  may  be  interesting  to  the  profession  to  find  out  where  the 
authority  rests  in  this  case  as  to  the  point  of  constitutional  law  decided  hi 
it.  It  would  seem  that  the  only  mistake  made  in  the  case  was  in  granting 
a  new  trial.  The  whole  facts  of  the  case  seem  to  have  been  as  fully  pre- 
sented and  argued  before  the  court  of  appeals  as  in  the  supreme  court  on 
either  the  first  or  second  trials.  The  benefit  to  the  relator,  however, 
by  granting  a  new  trial  is  very  apparent,  as  it  gave  to  the  court  below  a 
license  to  examine  the  whole  question  as  res  nova,  and  the  very  first  plunge 
which  the  latter  court  made  as  a  decision,  was  right  in  the  teeth  of  the 
decision  of  the  court  of  appeals  upon  the  constitutional  question,  upon 
which  the  whole  case  rested. 

As  the  court  of  appeals  are  not  in  the  habit  of  considering  their  deci- 
sions overruled  by  the  supreme  court,  however  respectful,  cogent  and 
powerful  the  reasoning  of  the  latter  court  may  be,  it  will  undoubtedly  be 
safe  practice  to  follow  the  decisions  of  the  court  of  appeals  until  such  times 
(if  ever)  they  may  see  fit  to  change  them.  —  [REP. 
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SUPREME  COURT. 

WILLIAM  C.  BROWNING  and  others  agt.  SIMON  ABRAMS. 
Arrest  in  a  civil  action. 

Where  a  defendant  is  extradited  from  another  state  on  an  indictment 
for  grand  larceny  and  is  tried  here  and  acquitted,  he  may  be  arrested  at 
the  suit  of  the  party  who  procured  the  indictment  and  extradition 
in  a  civil  action  here,  where  it  does  not  appear  that  there  was  any 
bad  faith  in  causing  the  extradition,  but  was  done  solely  for  criminal 
punishment. 

Special  Term,  April,  1876. 

MOTION  to  vacate  and  set  aside  order  of  arrest. 

The  plaintiffs,  who  were  manufacturers  of  men's  clothing, 
gave  out  to  the  defendant,  a  journeyman  tailor,  in  the  month 
of  May,  1875,  138  cassimere  coats,  with  the  usual  trim- 
mings, linings,  &c.,  requisite  and  necessary  to  make  the 
same,  and  of  the  value  of  $700.  The  defendant  took  said 
goods  into  his  possession,  and  failed  and  refused  to  return  the 
same  as  he  agreed.  That  said  defendant  sold  all  said  goods, 
materials,  linings,  &c.,  and  converted  and  appropriated  the 
proceeds  to  his  own  use,  without  the  knowledge  or  consent 
of  the  plaintiffs,  and  soon  after  absconded  and  fled  to  San 
Francisco.  The  plaintiff  then  caused  the  defendant  to  be 
indicted  for  grand  larceny,  by  the  grand  jury  for  New  York 
county,  and  then  obtained  from  the  governor  of  this  state  a 
requisition  upon  the  governor  of  California  for  the  surrender 
of  the  defendant  as  a  fugitive  from  justice.  The  defendant 
was  brought  back  to  this  state  and  tried  upon  said  indict- 
ment, and  found  guilty  and  convicted,  in  the  court  of  gen- 
eral sessions  in  November,  1875,  and  sentenced  to  state  prison 
for  the  term  of  three  years  and  six  months.  From  this  con- 
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viction  the  defendant  appealed  to  the  general  term  of  this 
court,  where  said  conviction  was  reversed  and  a  new  trial 
ordered  (Abrams  agt.  The  People,  13  Hun's  Supreme  Court 
jR.,  491)  in  January,  1876.  In  February,  1876,  the  plaintiffs 
obtained  the  order  of  arrest  in  this  action.  In  March  the 
defendant  was  retried  on  the  said  indictment  and  acquitted, 
and  immediately  thereafter  was  arrested  under  the  said  order 
of  arrest  granted  in  this  action.  The  defendant  then  moved 
to  vacate  and  set  aside  the  same  on  the  ground  that  he  was 
arrested  in  the  state  of  California  on  the  wrongful  charge  of 
grand  larceny,  for  the  fraudulent  and  illegal  purpose  of 
bringing  him  into  the  jurisdiction  of  this  court  by  the  plain- 
tiffs. This  the  plaintiffs  denied,  and  further,  that  at  the  time 
of  the  extradition  no  civil  suit  was  contemplated,  and  that 
none  was  commenced  until  several  months  after  his  return  to 
this  state,  and  not  until  after  his  trial,  conviction  and  sentence 
under  the  indictment. 

Orlando  L.  Stewart,  for  motion. 
A.  Prentice,  opposed. 

BARRETT,  J.  —  I  .am  satisfied  as  a  matter  of  fact,  that  the 
plaintiffs  did  not  cause  the  defendant  to  be  brought  here 
with  a  view  to  his  arrest  civiliter ;  their  sole  intent  was 
criminal  punishment.  This  being  so,  Adriance  agt.  Lagrave 
(59  N.  Y.R.,  110)  is  authority  for  sustaining  the  arrest,  for 
there  it  was  said  —  following  14  Abbt.  N.  S.,  333  (note)  — that 
persons  bringing  the  party  within  the  jurisdiction  in  bad 
faith,  for  the  purpose  of  a  civil  arrest,  should  not  receive  any 
advantage  from  their  wrongful  acts ;  but  this  rule  does  not 
apply  to  persons  not  concerned  in  the  device.  It  may  well 
be  assumed  that  the  court  would  have  added,  if  necessary, 
that  the  rule  did  not  apply  to  the  persons  bringing  the  party 
on,  where  there  was  neither  trick  nor  device,  nor  bad  faith 
on  their  part.  The  test  was  evidently  the  intent. 

Motion  denied,  with  ten  dollars  costs. 
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•  U.  S.  CIKCUIT  COUET. 
IN  THE  MATTER  OF  HENKY  A.  MANN. 
Demurrer  to  petition  in  involuntary  bankruptcy. 

In  a  petition  in  involuntary  bankruptcy  it  is  sufficient,  as  a  matter  of 
pleading,  that  the  creditor  states  upon  belief,  without  alleging  either 
knowledge  or  information,  that  he  constitutes  one-fourth  in  number  of 
the  creditors  of  the  alleged  bankrupt,  whose  demands  exceed  $250,  and 
are  provable;  and  that  his  demand  constitutes  one-third  of  the  provable 
debts  under  the  act. 

JOHNSON,  dr.  J.  —  The  petition  of  review  brings  up  for 
consideration  the  decision  of  the  district  judge  upon  a 
demurrer  to  a  petition  in  involuntary  bankruptcy. 

The  alleged  defect  in  the  petition  consists  in  this,  that  the 
creditor's  petition  states  upon  belief,  without  alleging  either 
knowledge  or  information,  that  she  constitutes  one-fourth  in 
number  of  the  creditors  of  the  alleged  bankrupt,  whose 
demands  exceed  $250  and  are  provable  ;  and  that  her  demand 
constitutes  one-third  of  the  provable  debts  under  the  act. 

The  thirty-second  of  the  supreme  court  orders  in  bank- 
ruptcy, adopted  April  12th,  1875,  ordains  that  the  several 
forms  specified  in  the  schedule  annexed  to  the  former  general 
orders,  for  the  same  purposes  therein  stated,  shall  be  observed 
and  used,  with  such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case. 

Among  the  forms  thus  sanctioned  was  that  of  a  creditor's 
petition,  number  fifty-four,  in  which  is  contained  the  allega- 
tions of  the  petitioning  creditor,  that  he  believes  that  said 
debtor  owes  debts  to  an  amount  exceeding  the  sum  of  $300. 


NEW  YORK  PRACTICE  REPORTS.  175 

Matter  of  Mann. 

Now  that  circumstance  is  as  essential  as  any  other  to  make 
out  a  case  for  involuntary  bankruptcy  under  the  statute.  It 
is  sufficiently  averred  as  matter  of  pleading,  by  the  averment 
that  the  petitioner  so  believes.  If  we  look  to  the  reason  of  it, 
belief  upon  such  a  subject  is  all  tfiat  in  the  nature  of  things  a 
stranger  can  have.  Information  is  important  only  as  leading 
to  belief,  unless  the  sources  of  information  and  the  details 
obtained  are  to  be  set  forth,  and  the  court  is  to  judge  as  to 
the  greater  or  less  probability  of  truth  of  the  information 
obtained.  But  as  pleading,  this  is  quite  irrelevant ;  in  plead- 
ing the  party  is  to  make  his  allegations  ;  upon  subjects  that 
lie  within  his  personal  knowledge,  positively,  but  upon  other 
points,  belief  equally  with  information  and  belief  suffices  to 
present  an  issue. 

The  facts  stated  on  belief  in  this  case,  which  have  been 
before  adverted  to,  relating  to  the  question  whether  a  suffi- 
cient proportion  in  number  and  amount  of  creditors  have 
united  in  the  petition,  are  of  the  same  general  character  as 
that  fact  which  the  supreme  court  has  directed  to  be  stated 
on  belief.  It  is  at  least  as  easy  for  a  petitioning  creditor  to 
know,  or  to  be  informed  that  the  debtor  owes  more  than 
$300,  as  it  is  that  he  should  know  or  be  informed  that  one- 
fourth  in  number  and  one-third  in  amount  of  creditors  have 
united  in  the  petition.  And  the  same  reason  which  makes 
the  former  sufficient  ought  to  cover  the  latter. 

The  special  provision  of  the  statute  enabling  the  debtor  to 
controvert  this  particular  allegation,  and  the  court  in  that 
case  to  require  of  him  a  complete  list  of  his  creditors,  and  the 
further  provision  that  in  case  a  sufficient  number  and  amount 
of  creditors  have  not  joined,  a  reasonable  time  shall  be 
granted  for  other  creditors  to  unite  in  the  petition,  seem  to 
me  to  show  that  no  substantial  purpose  would  be  served  in 
holding  that  an  averment  on  belief  was  not  sufficient.  There 
is  no  novelty  in  holding  that  as  matter  of  pleading  an  alle- 
gation upon  belief  is  sufficient.  Such  was  the  established 
rule  in  respect  to  sworn  pleadings  in  the  court  of  chancery 
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in  New  York,  when  the  matters  stated,  charged,  averred, 
admitted  or  denied,  were  required  to  be  stated  positively,  or 
upon  information  and  belief  only,  according  to  the  fact  (N. 
Y.  Chan.  Rules,  No.  18,  ed.  1839),  and  either  mode  of  state- 
ment was  sufficient  as  a  pleading.  In  re  Joliet  Iron  and  Steel 
Co.  (10  N~.  B.  R.,  60);  In  re  Scammon  (10  N.  B.  R.,  67); 
In  re  Scull  (do.  do.,  167) ;  In  re  Keeler  (do.  do.,  419),  are 
not  inconsistent  with  the  views  before  expressed.  None  of 
them  goes  further  than  to  hold  that  an  allegation  on  informa- 
tion and  belief  is  sufficient,  but  none  of  them  declares  an 
allegation  on  belief  alone  to  be  insufficient. 

In  respect  to  the  form  of  the  verification,  if  that  question 
arises  on  demurrer  (In  re  Scammons,  10  N.  B.  R.,  259),  it 
is  that  prescribed  by  the  supreme  court  in  the  form  before 
referred  to,  and  any  criticism  in  respect  to  the  facts  stated  on 
belief  alone  in  this  case,  as  not  covered  by  the  form  of  the 
verification  would  be  alike  applicable  to  the  form  sanctioned 
by  the  general  orders  in  bankruptcy.  v 

I  am  therefore  of  opinion  that  the  learned  district  judge 
ought  not  to  have  allowed  the  demurrer,  and  that  his  order, 
thereupon,  ought  to  be  reversed,  and  the  allegation  of  the 
petition  in  that  behalf  should  be  deemed  sufficient,  and  that 
the  proceedings  should  be  remitted  to  the  district  court,  to  be 
proceeded  in  according  to  law. 
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SUPREME  COURT. 

BENJAMIN  C.  EVERINGHAM  agt.  EDWARD  W.  VANDERBILT  and 

others. 

Action  by  creditor  of  a  deceased  debtor  to  recover  for  administration  assets 
assigned  by  administrator  without  consideration. 

An  action  may  be  maintained  by  a  creditor  of  a  deceased  judgment  debtor 
against  the  administrator  and  his  assignee  to  set  aside  an  assignment 
made  by  such  administrator  of  assets  of  the  deceased  debtor  without 
consideration,  and  to  have  the  same  declared  to  be  assets  belonging  to 
the  estate,  and  to  be  applied  to  the  payment  of  the  debts  of  the  intestate. 

Ordinarily  a  creditor  of  the  estate  cannot  maintain  an  action  against  a 
fraudulent  vendee  alone,  or  against  him  and  the  executor  or  administra- 
tor, to  set  aside  a  fraudulent  transfer.  But  if  the  executor  or  adminis- 
trator collude  with  the  fraudulent  vendee,  or,  after  reasonable  request, 
refuse  to  take  proceedings  to  impeach  his  title,  a  creditor  may  maintain 
an  action  against  him  and  the  executor  or  administrator  for  the  purpose. 

In  order  to  have  satisfaction  of  his  claim  (in  this  case  a  judgment)  out  of 
these  assets,  and  in  order  to  compel  their  application,  under  the  statute, 
to  the  payment  of  his  demand,  it  is  not  necessary  that  the  creditor  should 
have  exhausted  his  remedy  at  law  by  judgment  and  execution. 

The  plaintiff  by  commencing  such  action  gets  no  preference  over  other 
creditors,  and  no  priority  in  the  payment  of  his  claim. 

Special  Term,  1876. 

Dennis  McMahon,  for  plaintiff. 

It.  H.  Huntley,  for  defendants. 

VAN  VORST,  J.  — Although  the  assignment  of  the  seventeen 

leases  by  Gerrard  W.  Morris  to  James  Humphrey,  bearing 

date  the  10th  day  of  May,  1850,  is  by  its  terms  absolute,  and 

unaccompanied    by   any   declaration    in   writing    that   the 
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assignee  took,  or  was  to  hold  the  same  in  trust,  yet  there 
is  evidence  which  clearly  establishes  that  he  received  and 
held  the  same  in  trust  only.  He  was  not  the  owner  so  as  to 
dispose  of  the  leases  or  the  rents  to  his  own  use,  or  on  his  own 
volition.  It  is  quite  clear  that  he,  at  least,  held  the  leases  as 
trustee  for  Buckley  &  Olaflin  ;  and  there  is  evidence  from 
which  it  maybe  reasonably  concluded  that  Oliver  Vanderbilt 
had  some  interest  therein.'  The  subsequent  settlement  made 
by  and  between  Oliver  Yanderbilt  and  the  legal  representa- 
tives of  Buckley,  after  his  death,  can  only  be  reconciled  with 
the  fact  that  Oliver  Vanderbilt  had  some  outstanding  inter- 
est. The  leases  had  passed  from  Vanderbilt  to  Morris  by 
assignment,  bearing  date  the  19th  day  of  March,  1850,  the 
transfer  being  made  by  Vanderbilt,  when  insolvent,  in  trust 
for  the  payment  of  his  creditors.  It  does  not  appear  that  the 
trust  created  in  Morris,  under  the  assignment,  was  ever,  in 
fact,  closed. 

But  it  does  appear  that  Morris,  within  two  months  after 
the  assignment  to  him  by  Vanderbilt,  conveyed  all  the  leases 
to  Humphrey  by  the  assignment  first  above  mentioned.  The 
evidence  shows  that  Humphrey  was  at  the  time  the  attorney 
and  counsel  of  Buckley  &  Claflin.  They  were  judgment 
creditors  of  Oliver  Vanderbilt.  Humphrey's  relation  to  the 
leases  after  the  assignment  was  only  nominal.  The  rents 
were  not  collected  by  him,  but  by  Buckley,  or  Buckley  & 
Claflin,  creditors  of  Vanderbilt.  In  addition  to  the  fact  that 
Buckley  &  Claflin  held  judgments  against  Oliver  Vanderbilt, 
there  were  litigations  actually  pending  between  them.  After 
the  death  of  Buckley,  and  in  the  year  1859,  a  settlement  was 
negotiated  by  his  legal  representatives  with  Vanderbilt.  By 
this  settlement  it  was  agreed  that  two  of  the  leases  should  be 
assigned  by  Humphrey  to  the  wife  of  Vanderbilt,  and  the 
remaining  fifteen  to  the  estate  of  Buckley.  This  settlement 
was  consummated  on  the  llth  day  of  November,  1859. 
What  gives  further  countenance  to  the  view  that  Oliver  Van- 
derbilt, before  the  settlement,  had  a  recognized  interest  in 
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the  seventeen  leases,  is  the  fact  that  in  that  settlement  there 
was  exacted  and  received  from  him  a  deed  confirming  the 
assignment  made  of  the  same  by  Morris  to  Humphrey  in 
May,  1850,  so  as  to  completely  vest  the  legal  title  in  him. 
Unless  it  was  then  understood  that  Vanderbilt  had  some  out- 
standing claim,  which  it  was  important  to  extinguish,  such 
deed  was  unnecessary. 

The  deed  from  Yanderbilt  is  dated  the  llth  day  of  Novem- 
ber, 1859  ;  and  on  the  same  day  Humphrey  conveyed  to 
Catharine  Ann  Vanderbilt,  the  wife  of  Oliver,  the  two  leases; 
which  were  afterward  surrendered  by  him  to  the  landlord, 
and  two  new  leases  taken  out  in  his  own  name,  which  latter 
are  the  subject  of  this  action.  The  claim  of  the  defendant 
Edward  W.  Vanderbilt  and  the  children  of  Mrs.  Catharine 
Ann  Vanderbilt  is,  that  the  leases  so  assigned  to  her  became 
her  property,  and  not  the  property  of  her  husband ;  and  that 
the  new  leases,  although  taken  out  by  her  husband  in  his  own 
name  in  truth  belonged  to  her. 

The  grounds  upon  which  such  claim  rests,  as  I  understand 
the  evidence,  are  that  Humphrey  gave  the  leases  to  her,  in 
consideration  that  she  had  released  her  inchoate  right  of 
dower  in  the  Staten  Island  property.  Now,  it  is  quite 
clear  that  as  Humphrey,  in  fact,  had  no  interest  in  the  leases, 
but  only  held  them  in  trust,  he  could  not  give  them  away. 
No  dower  was  released  as  a  consideration  for  the  assignment. 
Her  right  of  dower  in  the  Staten  Island  property  had  been 
extinguished  many  years  before.  The  real  consideration  for 
the  assignment  of  the  two  leases  was  the  settlement  of  the 
controversies  between  Oliver  Vanderbilt  and  the >  estate  of 
Buckley,  and  the  conveyance  and  release  made  by  Oliver 
Vanderbilt  on  the  llth  day  of  November,  1859.  The  consid- 
eration mentioned  in  the  assignment  of  Humphrey  to  Mrs. 
Vanderbilt  is  ^  $8,000.  The  executor  of  Buckley  testified 
that  such  consideration  proceeded  from  Oliver  Vanderbilt  by 
his  executing  and  delivering  to  him  a  release  of  all  claims  he 
had  to  certain  property  in  Staten  Island.  The  consideration 
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mentioned  in  the  release  is  the  sum  of  $8,000  ;  identical  in 
amount  with  the  consideration  in  the  assignment  executed  by 
Humphrey  to  Catharine  Ann  Yanderbilt. 

This  release  bears  even  date  with  the  confirmatory  deed 
from  Oliver  Vanderbilt  to  Humphrey  and  the  assignment  to 
Mrs.  Yanderbilt,  and  was  delivered  at  the  time  of  the  settle- 
ment. No  money  consideration  was  paid.  Humphrey  was 
ill  at  the  time,  and  the  settlement  was  made  by  Bryan  H. 
Smith,  the  executor  of  Buckley,  with  Oliver  Yanderbilt  per- 
sonally. As  Yanderbilt  declared  himself  to  Bryan  H.  Smith 
as  embarrassed  at  the  time,  this  condition  of  his  affairs  may 
famish  a  reason  in  itself  for  the  assignment  being  made  to 
the  wife  instead  of  the  husband. 

The  evidence  shows  that  the  assignment  to  Mrs.  Catharine 
Ann  Yanderbilt  was  not  recorded  ;  and  when  the  term  lim- 
ited by  the  leases  was  about  to  expire,  and  on  the  30th  day 
of  June,  1855,  Oliver  Yanderbilt  renewed  the  same  in  his 
own  name. 

During  his  lifetime  he  held  the  renewed  leases  ;  he  him- 
setf  collected  the  rents,  and  through  agents  appointed  by  him 
managed  the  property ;  he  paid  the  taxes,  and  in  his  own 
name  effected  insurance ;  he  only  was  personally  known  in 
the  matter. 

On  the  behalf  of  the  defendants,  the  legal  representatives 
of  Mrs.  Yanderbilt,  deceased,  and  her  children,  and  Edward 
W.  Yanderbilt,  the  administrator,  &c.,  of  Oliver  Yanderbilt, 
deceased,  it  is  claimed  that  Oliver  Yanderbilt  performed 
these  offices  as  agent  for  his  wife,  and  that  he  paid  the  rents 
to  her ;  that  she  requested  him  to  record  the  assignment  and 
attend  to  the  renewal  of  the  leases  for  her.  But  the  con- 
duct of  Oliver  Yanderbilt  during  his  life  is  such  as  to  indi- 
cate clearly  that  he  did  not  recognize  his  wife  as  the  owner 
of  the  leases,  but  that  he  regarded  the  property  as  his  own. 
If  it  be  true  that  he  was  requested  to  record  the  assignment 
it  is  also  true  that  he  did  not  do  so.  And  when  he  came  to 
renew  he  took  the  renewal,  not  to  his  wife,  but  to  himself. 
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The  renewal  leases  show  that  in  June,  1865,  Oliver  Vander- 
bilt claimed  to  be  the  lawful  owner  and  holder  of  the  leases, 
and  represented  himself  to  the  landlord  to  be  entitled  to  a 
renewal  of  the  same,  for  a  further  term  of  twenty-one  years ; 
and  he  personally  assumed  the  covenants  contained  in  the 
new  leases.  The  evidence  is  reasonably  satisfactory  that  the 
whole  consideration  for  the  assignment  from  Humphrey  of 
the  former  leases,  proceeded  from  Oliver  Vanderbilt,  and 
that  he  was,  as  he  evidently  regarded  himself,  the  owner 
of  the  same,  notwithstanding  the  assignment  to  his  wife  of 
the  original  leases,  on  the  llth  of  November,  1859.  Oliver 

Vanderbilt  died  intestate  on  the day  of  October,  1868, 

holding,  at  the  time  of  his  death,  the  leases  as  legal  owner. 
Subsequent  to  his  death,  the  defendant  Edward  W.  Vander- 
bilt, the  administrator  of  the  intestate,  caused  the  assignment 
to  Catharine  Ann  Vanderbilt,  from  Humphrey,  of  the  former 
leases,  to  be  recorded,  and  voluntarily  assigned  the  renewal 
leases,  of  the  30th  day  of  June,  1865,  to  his  mother  Catha- 
rine Ann  Vanderbilt. 

Upon  a  final  accounting  before  the  surrogate  of  Kings 
county,  of  his  administration,  it  was  substantially  adjudged 
that  the  leases  in  question,  of  the  new  and  further  terms, 
were  assets  of  Oliver  Vanderbilt ;  and  that  Edward  W.  Vau- 
derbilt,  as  administrator,  be  charged  with  the  value  of  the 
same,  upon  the  ground  that  he  improperly  assigned  them  to 
his  mother. 

The  result  reached  by  the  surrogate  has  been  affirmed,  on 
appeal,  by  the  general  term  of  this  court  for  the  second 
department.  It  is  unnecessary  to  determine  whether  or  not 
the  decree  of  the  surrogate  is  conclusive  upon  the  parties  as 
to  the  ownership  of  the  leases.  As  the  evidence  in  the  case, 
exclusive  of  the  surrogate's  decree,  and  to  which  brief  refer- 
ence has  been  made  above,  establishes  satisfactorily  that  the 
leases  in  question  were  held  and  owned  by  Oliver  Vanderbilt 
at  the  time  of  his  death,  in  his  own  right,  and  were  assets  of 
his  estate,  and  should  have  been  inventoried  as  such ;  and 
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that  the  assignment  and  delivery  of  the  same  by  the  defend- 
ant Edward  W.  Vanderbilt,  administrator,  to  Catharine  Ann 
Vanderbilt,  was  without  consideration,  and  was  void. 

The  plaintiff  is  a  judgment  creditor  of  Oliver  Vanderbilt. 
His  claim  arises  under  a  judgment  recovered  in  favor  of 
Samuel  Sherwood  in  the  superior  court  on  the  12th  day  of 
March,  1853,  for  $1,071.19,  damages  and  costs.  The  plaintiff 
is  the  assignee  of  the  judgment. 

By  the  judgment  record,  in  evidence,  it  appears  that  the 
indebtedness  in  favor  of  Sherwood  had  been  chiefly  con- 
tracted before  the  assignment  made  by  Oliver  Vanderbilt  to 
Gerrard  Morris  in  1850. 

The  plaintiff  demands  as  relief,  among  other  things,  that 
the  assignment  of  the  two  leases  by  Edward  "W".  Vanderbilt, 
as  administrator  of  Oliver  Vanderbilt,  deceased,  may  be 
aeclared  fraudulent  and  void  as  against  the  creditors  of  the 
estate  of  Oliver  Vanderbilt,  an  d  that  they  may  be  declared 
assets  belonging  to  the  estate,  and  subject  to  the  payment  of 
the  debts  against  the  same  ;  and  that  the  assignment  made  by 
Edward  W.  Vanderbilt  may  be  canceled  of  record. 

The  power  of  the  surrogate  was  exhausted  in  that  direction 
when  he  decreed  the  leases  to  be  assets  of  the  estate,  and 
adjudged  the  administrator  personally  liable  for  their  value. 
The  leases  having  passed  from  the  administrator  to  others  by 
assignment,  he  could  not  adjudicate  and  compel  a  restoration 
of  the  property  to  the  estate.  Ordinarily,  a  creditor  of  the 
estate  cannot  maintain  an  action  against  a  fraudulent  vendee 
alone,  or  against  him  and  the  executor  or  administrator  to  set 
aside  the  fraudulent  transfer,  and  have  the  property  held 
under  it  administered  as  assets  to  pay  debts.  But  if  the 
executor  or  adm  inistrator  collude  with  the  fraudulent  vendee, 
or,  after  reasonable  request,  refuse  to  take  proceedings  to 
impeach  his  title  and  reach  the  property  in  his  hands,  a  cred- 
itor may  maintain  an  action  against  him,  and  the  executor 
or  administrator,  for  that  purpose  (Bate  agt.  Graham,  11  N. 
T.  [1  Ker.l  23T). 
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In  the  case  from  which  the  above  principle  is  extracted 
the  fraudulent  transfer  had  been  made  by  a  deceased  debtor 
in  his  lifetime.  If  in  such  case  the  creditor  might  maintain 
the  action,  much  more  could  he  do  so  when  the  transfer  alleged 
to  be  void,  and  in  fraud  of  the  right  of  the  creditors  of  the 
deceased  debtor,  was  made  by  the  executor  or  administra- 
tor after  the  death  of  the  debtor.  And  the  rule  is,  that  when 
a  devastavit  has  been  worked  by  the  personal  representatives, 
a  creditor  may  follow  the  property,  if  in  existence,  and  have 
it  impounded  for  the  purpose  of  administration,  as  assets 
(Story's  Equity  Jurisprudence,  sees.  579,  580,  581 ;  Holland 
agt.  Pryor,  7  Mylne  &  J&y.,  240 ;  Ram.  on  Assets,  ch.  37, 
sec.  ^,pp.  491,  492:  .Long  agt.  Majestie,  1  John.  Ch.,  305; 
McDowl  agt.  Charles,  6  John.  Ch.,  132). 

The  act  of  the  administrator  in  assigning  the  leases  in 
question  to  his  mother  was  in  itself  wrongful,  and  to  the 
prejudice  of  those  interested  in  the  estate  he  represented. 
Finding  the  two  leases  in  question  standing  in  the  name  of 
the  intestate,  it  was  clearly  his  duty  to  have  inventoried 
them  as  assets,  and  to  have  applied  them  in  the  course  of 
administration.  He  was  not  justified  in  making  the  transfer, 
by  the  assignment  from  Humphrey  to  Catharine  Ann  Van- 
derbilt, of  the  older  leases,  the  terms  under  which  had  long 
since  expired,  and  which  leases  had  ceased  to  exist ;  and  the 
renewed  terms  were  in  Oliver  Yanderbilt,  in  his  own  right 
at  the  time  of  his  death. 

But  it  is  objected  on  the  part  of  the  defendants  that  this 
action  cannot  be  maintained  by  the  plaintiff,  because  it  is 
not  proved  that  an  execution  upon  the  judgment  against 
Oliver  Yanderbilt  has  been  issued  and  returned  unsatisfied. 
That  his  remedy  at  law  has  not  been  fully  exhausted. 

Now  the  fact  is,  that  an  execution  was  actually  issued  upon 
the  judgment,  during  the  lifetime  of  Oliver  Yanderbilt,  and 
was  returned  unsatisfied.  • 

But  it  is  urged  by  the  defendants'  counsel  that  the  execu- 
tion was  void  and  that  the  issuing  and  return  of  a  voidexecu- 
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tion,  can  give  the  plaintiff  no  standing  as  a  creditor  asking 
relief  in  a  court  of  equity. 

In  the  view  taken  of  this  case,  the  right  invoked,  and  the 
remedy  sought,  it  is  not  necessary  to  determine  whether  the 
execution  was  valid. 

The  object  of  this  action  is  not  to  obtain  a  specific  satisfac- 
tion of  the  plaintiff's  judgment,  out  of  the  assets  in  question 
to  the  exclusion  of  others  legally  entitled  to  the  same.  But 
it  is  substantially,  that  the  property  of  the  intestate,  which 
should  have  been  applied  and  administered  to  the  payment  of 
the  creditors  of  the  deceased  may  be  recovered  for  that 
purpose. 

Although  the  plaintiff  describes  himself  in  his  complaint  as 
a  creditor  by  judgment  and  execution  returned  unsatisfied,  yet 
this  is  not  to  be  regarded  strictly  as  a  judgment  creditor's 
action,  nor  as  entitled  to  its  specific  relief.  It  does  not  seek 
to  reach  assets  of  the  debtor,  which  he  fraudulently  disposed 
of  during  his  lifetime,  as  was  the  case  of  Bate  agt.  Graham 
(supra),  but  to  recover  property  of  the  intestate,  wrongfully 
and  illegally  disposed  of  by  the  personal  representative,  after 
the  decease. 

The  remedy  sought  is,  that  the  assets  may  be  reached  and 
applied  as  the  law  provides  for  the  distribution  of  the  estate 
of  an  intestate,  and  without  any  preference  in  favor  of  the 
plaintiff  over  other  creditors  except  such  as  the  statute  pro- 
vides arid  directs  in  cases  of  intestacy.  This  action  is  not 
brought  to  reach  equitable  assets  of  a  judgment  debtor,  upon 
which  a  judgment  creditor,  having  exhausted  his  remedy  at 
law,  may  acquire  a  prior  lien  by  vigilance  in  commencing  his 
action.  The  plaintiff  can  get  no  priority  in  the  payment  of 
his  debt,  by  this  action. 

Nor  in  this  view  are  the  leases  in  question,  strictly  equita- 
ble assets.  The  statute  directs  them  to  be  inventoried  by 
the  administrator,  and  to  be  by  him  applied  first  to  the  pay- 
ment of  debts  in  a  certain  order,  and  in  the  event  of  a  surplus, 
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the  same  will  go  to  those  interested  in  the  estate,  as  heirs  of 
the  deceased. 

In  order  to  have  satisfaction  of  his  judgment  out  of  these 
assets,  when  administered  through  the  surrogate's  court,  and 
in  order  to  compel  their  application  under  the  statute  to  the 
payment  of  his  claim,  it  is  not  required  that  he  should  have 
exhausted  at  law  his  remedy  by  judgment  and  execution.  If 
his  claim  was  disputed  by  the  administrator,  and  rejected,  he 
would  doubtless  be  required  to  establish  it  in  the  manner 
in  which  the  statute  prescribes  in  respect  to  disputed  claims. 

But  as  far  as  the  plaintiff's  claim  is  concerned,  it  is  fully 
established  in  this  action ;  there  is  no  controversy  about  its 
goodness  or  validity. 

There  is  no  question  about  the  rule  in  equity,  that  "when 
the  attempt  is  to  reach  and  enforce  payment  of  the  judgment 
out  of  the  equitable  interests  of  the  judgment  debtor,  the 
creditor  must  have  acquired  an  equitable  lien  in  this  way 
(that  is  by  execution  issued  on  the  judgment  returned  unsatis- 
fied), before  chancery  can  or  will  entertain  jurisdiction  "  (Dun- 
levy  agt.  Talmage,  32  N.  Y.,  459 ;  WEIGHT,  </".,  citing  Beck  agt. 
Burdett,  1  Paige,  305).  In  this  latter  case  the  chancellor 
says :  "  The  actual  return  of  the  execution  unsatisfied,  is 
necessary  to  give  the  court  jurisdiction  to  decree  satisfaction 
out  of  the  equitable  property  of  the  defendant." 

It  is  the  filing  of  the  bill  in  equity,  after  the  return  of  the 
execution  at  law  "  which  gives  to  the  plaintiff  a  specific  lien  " 
(B.  S.,  vol.  2,  pp.  174,  175,  §§  43,  44). 

But  as  no  such  relief  is  asked  by  the  plaintiff  in  his  com- 
plaint, the  objection  that  no  execution  against  the  debtor  in 
the  judgment  has  been  issued  and  returned  unsatisfied,  is  not 
well  founded. 

The  facts  that  the  estate  of  Oliver  Vanderbilt  is  insolvent ; 
that  the  recovery  of  the  assets  in  question  is  necessary  for 
the  payment  of  his  debts ;  that  the  assignment  of  the  leases 
in  question  was  made  voluntarily  and  without  consideration, 
arm  was  collusive,  are  sufficient  to  justify  the  intervention  of  a 
VOL.  LT  24 
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court  of  equity  to  pronounce  the  assignment  void,  and  to 
decree  the  restoration  of  the  property  for  the  purpose  of 
being  applied  in  the  way  the  statute  directs  in  cases  of  intes- 
tacy. In  no  other  way  can  equity  and  justice  be  done. 

By  his  omission  to  inventory  the  leases,  and  by  his  exhibit 
to  the  surrogate  at  the  time  of  his  appointment  as  adminis- 
trator, that  the  personal  estate  of  the  intestate  was  of  the 
value  of  $200  only,  the  security  demanded  and  taken  from 
the  administrator  was  adjusted  on  that  basis,  and  is  in  the 
penal  sum  of  $400  only. 

Such  security  is  wholly  inadequate  to  indemnify  those 
interested  in  the  estate.  The  case  of  Innes  agt.  Lansing  (7 
Paige,  583),  would  seem  to  justify  this  action. 

That  was  the  case  of  a  limited  partnership  which  had 
become  insolvent.  The  property  was  regarded  as  a  trust 
fund.  The  statute  prescribes  how  the  assets  and  property  of 
a  limited  partnership  should,  in  such  cases,  be  distributed. 
A  creditor,  although  he  had  not  proceeded  to  judgment  and 
execution,  was  authorized  to  maintain  an  action  to  have  the 
funds  distributed  according  to  the  statute. 

Executors  and  administrators  are  regarded  as  trustees,  and 
courts  of  equity  will  take  cognizance  of  their  doings  in  regard 
to  the  trust  estate  (Cours  agt.  Port  Henry  Ins.  Co.,  12 
Barb.,  28,  58  ;  3  Black.  Com.,  437 ;  Willard  Equity  Juris- 
prudence, 88,  490  ;  Libby  agt.  Christy,  2  Daly,  418 ;  Shaw 
agt.  Hoagland,  39  Illinois,  264  ;  Loomis  agt.  Tafft,  16  Barb., 
541  ;  Kidney  agt.  Cousmaker,  12  Vesey,  152 ;  Walkinshaw 
agt.  Petzel,  4  Bolt.,  426  ;  Barb.  Chy.  Prac.,  Vol.  2,  149). 

The  fact  that  Edward  W.  Vanderbilt,  the  administrator, 
acted  under  the  advice  of  counsel,  cannot  make  his  transfer 
to  his  mother  legal.  As  her  son,  he  had  a  direct  interest  that 
she  should  get  the  property.  The  examination  he  made  was 
partial  and  limited.  There  were  sources  of  information  which 
he  did  not  investigate.  From  these  he  could  have  learned 
the  truth.  The  leases  in  question  are  still  in  a  condition  in 
which  they  may  be  reached.  No  rights  have  been  acquired 
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by  the  children  of  Catharine  Ann  Vanderbilt,  by  virtue  of 
her  will,  which  would  prevent  this  court  from  declaring  the 
assignment  in  question  invalid,  and  adjudging  the  leases  to 
be  assets  of  Oliver  Yanderbilt  and  subject  to  his  debts. 

The  plaintiff  is  entitled  to  judgment  that  the  said  two 
leases  be  declared  to  be  assets,  subject  to  the  payment  of  the 
debts  of  the  intestate. 

The  conclusions  of  law,  and  the  judgment  will  contain  fur- 
ther directions  to  make  this  adjudication  efficient  to  secure  the 
care  and  disposition  of  this  property,  and  the  application  of 
the  proceeds  thereof,  to  the  creditors  of  the  intestate  and 
others  interested  therein,  according  to  law. 
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JOHN  P.  GOULD  agt.  JOHN  T.  MOOEE. 

Supplementary  proceedings. 

Where  an  execution  has  been  issued  upon  a  judgment  recovered  in  the 
superior  court  of  the  city  of  New  York,  to  the  sheriff  of  the  county 
where  the  judgment  debtor  resides  at  the  time  of  the  issuing  of  the 
execution  (other  than  New  York  county),  and  after  its  return  unsatisfied 
such  judgment  debtor  removes  his  residence  to  the  city  of  New  York, 
it  is  not  necessary  to  issue  a  second  execution  to  the  sheriff  of  New 
York  county,  in  order  to  obtain  from  a  justice  of  the  superior  court  an 
order  for  the  examination  of  the  judgment  debtor. 

At  Chambers,  April,  1876. 

THIS  was  a  motion  to  dismiss  an  order  granted  by  a  justice 
of  this  court,  requiring  the  defendant  to  appear  before  him, 
at  the  chambers,  &c.,  in  the  city  of  New  York,  and  be 
examined  concerning  his  property. 

The  affidavit  upon  which  the  same  was  granted  showed 
the  recovery  of  the  judgment,  its  docketing  in  Suffolk  county, 
where  the  judgment  debtor  then  resided,  the  issuing  to  the 
sheriff  of  that  county  an  execution,  its  return  unsatisfied,  and 
that  the  judgment  debtor  was  at  the  time  of  the  affidavit  a 
resident  of  the  city  and  county  of  New  York. 

Upon  the  return  day  of  the  order,  the  defendant  appeared 
and  moved  to  dismiss  the  proceeding  on  the  ground  that  it 
did  not  appear  that  an  execution  had  been  issued  to  the 
sheriff  of  the  city  and  county  of  New  York,  and  that  the 
execution  to  Suffolk  county  was  not  sufficient  to  have  the 
order  by  a  justice  of  the  court  returnable  before  him. 
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Miller,  Peet  &  Opdyke,  for  defendant  and  motion. 

The  examination  in  supplemental  proceedings  can  only 
be  had  "  within  the  county  to  which  the  execution  was 
issued  "  (Code,  sec.  292 ;  Gingham  v.  Disbrow,  37  Barb.,  24). 

John  Brooks  Leavitt,  for  plaintiff,  contra. 

The  Code,  section  292,  does  not  provide  for  the  case  where, 
after  an  execution  has  been  duly  issued  to  the  sheriff  of  the 
county  where  the  judgment  debtor  then  resides,  he  removes 
to  another  county.  Such  section  should  not  be  construed  so 
as  to  require  a  new  execution  to  be  issued  to  any  county  that 
the  debtor  might  remove  to,  for  the  result  of  that  construc- 
tion would  be  that  a  judgment  debtor,  by  removing  to  a  new 
county  every  two  months,  could  evade  the  examination,  and 
his  creditor  would,  while  pursuing  his  legal  right  to  an  exam- 
ination, be  just  sixty  days  behind,  and  if  the  debtor  did  so 
remove,  say  to  each  pf  the  sixty  counties  of  the  state,  the 
creditor  would  be  just  ten  years  in  obtaining  his  rights,  a 
conclusion  repugnant  to  common  sense  and  to  the  theory  of 
the  section.  Where  the  judgment  is  a  supreme  court  judg- 
ment, it  has  been  expressly  held,  in  the  court  of  appeals, 
that  an  execution  to  the  county  where  the  judgment  debtor 
then  resides  is  sufficient  to  grant  jurisdiction  to  a  superior 
court  justice  to  grant  the  order  returnable  in  any  county  to 
which  the  judgment  debtor  may  have  afterward  removed. 
And  we  submit  the  same  reasoning  applies  to  this  court  upon 
the  circumstances  of  this  case  (Bingham  v.  Disbrow,  5 
Trans.  App.,  198). 

% 

MONELL,  Ch.  J.  —  "When  the  judgment  in  this  action  was 
recovered,  the  defendant  resided  in  Suffolk  county,  in  this 
state.  A  transcript  of  the  judgment  was  filed  in,  and  an 
execution  was  issued  to  the  sheriff  of  that  county,  which  was 
returned  unsatisfied.  No  other  execution  has  been  issued 
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upon  the  judgment.  Upon  an  affidavit  of  these  facts,  and 
also  that  the  defendant  now  resides  in  this  city,  a  supple- 
mental order  for  the  examination  of  the  judgment  debtor  was 
granted  by  a  judge  of  this  court,  returnable  before  himself  at 
the  court-house  in  this  city. 

^  motion  is  now  made  to  vacate  the  order,  on  the  ground 
that  it  should  have  required  the  judgment  debtor  to  appear 
"  within  the  county  to  which  the  execution  was  issued " 
(Code,  sec.  292),  and,  as  it  is  claimed,  such  examination  can- 
not be  had  before  a  judge  of  this  court  out  of  this  city ;  that 
the  order  is  void. 

There  is  no  provision  in  the  Code  for  a  subsequent  change 
of  residence  of  the  judgment  debtor.  The  execution  must 
issue  to  the  county  where  the  debtor  resides,  and  it  is  claimed 
that  he  can  be  required  to  appear  and  be  examined  in  supple- 
mental proceedings  in  no  other  county ;  and  so  it  is  con- 
tended, that  notwithstanding  he  may,  when  the  supplemental 
order  is  granted,  be  residing  in  a  county  other  than  the  one 
to  which  the  execution  was  issued,  and  even  remote  from  it, 
nevertheless,  he  can  only  be  required  to  appear  and  be 
examined  in  the  latter  county. 

There  is  a  manifest  defect  in  the  law  in  not  providing,  in 
terms,  for  a  change  of  residence,  and  authorizing  the  debtor 
to  be  summoned  for  examination  in  the  county  where  he 
resides  when  the  order  is  granted.  That,  however,  is  a  matter 
for  the  legislature. 

The  execution  in  this  case  was  issued  to  the  proper  county, 
and  its  return  unsatisfied  entitles  the  judgment  creditor  to  a 
supplemental  order  for  the  debtor's  examination.  And  the 
question  is,  whether  a  judge  of  this  court  can  grant  the  order. 

If  the  debtor  ha<J  continued  to  be  and  was  a  resident  of 
Suffolk  county  at  the  time  of  granting  the  order,  I  think  it  is 
quite  clear  that  a  judge  of  this  court  could  not  have  made 
the  order. 

It  has  never  been  claimed  for  this  court,  that  its  judges 
could  perform  any  official  act  out  of  the  city  of  New  York. 
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It  is,  at  least,  so  far  local,  that  the  functions  of  the  court,  and 
of  its  judges,  are  confined  to  the  local  territory.  This  was 
expressly  declared  in  the  act  of  1873  (chap.  239). 

As  the  law  now  stands,  the  order  must  require  the 
examination  to  be  within  the  county  to  which  the  execu- 
tion was  issued,  and  as  our  judges  could  not  go  to  Suffolk 
county  to  take  the  examination,  they  could  not  make  the 
order. 

But  the  Code  provides  for  that  case.  A  judgment  of  this 
court  can  be  docketed  in  any  county,  and  an  execution  may 
be  issued  thereupon  to  the  sheriff  of  such  county.  The  Code 
then  provides  that,  upon  the  return  unsatisfied  of  such  execu- 
tion, the  creditor  is  entitled  to  an  order  "from  a  judge  of  the 
court  or  a  county  judge" 

No  doubt,  if  our  jud.ges  can  require  the  examination  to  be 
had  in  this  city,  then  we  can  grant  the  order.  But  if  the 
examination  must  be  within  the  county  to  which  the  execu- 
tion was  issued,  we  cannot  go  out  of  the  city  to  take  it,  and 
hence  the  "judge  of  the  court,"  as  used  in  the  Code,  must 
mean  a  judge  of  a  court  whose  jurisdiction  and  powers  can 
be  exercised  in  any  part  of  the  state,  or  who  otherwise  has 
acquired  jurisdiction.  For  judges  of  courts  of  limited  juris- 
diction and  powers,  the  county  judge  is  named  as  the  officer 
clothed  with  the  requisite  authority  to  grant  the  order,  where 
the  examination  must  be  had  in  a  county  beyond  the  juris- 
diction of  the  court  where  the  judgment  was  recovered.  Nor 
is  the  power  supplemented  by  the  authority  to  refer.  For 
the  judges  of  this  court  cannot  accomplish  by  indirection 
what  they  cannot  do  directly. 

In  this  case,  however,  it  appears  that  the  judgment  debtor 
now  resides  in  this  city,  and  the  order  has  been  served  upon 
him,  and  he  is  required  to  appear  and  be  examined  in  this 
city.  I  can  see  no  reason  why,  under  these  circumstances, 
we  cannot  require  the  debtor  to  attend. 

The  issuing  of  the  execution  and  its  return  gave  jurisdic- 
tion to  grant  the  order,  and  as  the  debtor  is  now  within  the 
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local  or  territorial  jurisdiction  of  this  court  and  of  its  judges, 
there  does  not  appear  any  reason  for  turning  the  parties  over 
to  the  county  judge  of  Suffolk  county,  and  requiring  them 
to  go  there  to  take  the  debtor's  examination. 

This  view  is,  I  think,  fully  sustained  by  Brigham  agt.  Dis- 
brow  (37  Barb.,  24),  where,  after  the  issuing  of  an  execution 
to  the  sheriff  of  Tompkins  county,  where  the  debtor  then 
resided,  he  removed  to  Cayuga  county ;  without  a  new  execu- 
tion, a  judge  of  the  supreme  court  made  the  order  returnable 
in  Cayuga  county.  It  was  held  to  be  valid.  Such  judges, 
the  court  say,  have  jurisdiction  over  the  state.  That  was 
affirmed  in  the  court  of  appeals  (5  Trans.  App.,  198) ;  and 
the  objection  to  the  return  of  the  order  was  expressly  over- 
ruled, the  court  saying  that  the  affidavit  stated  all  that  was 
necessary  to  show  jurisdiction,  "  where  the  order  was  granted 
requiring  the  defendant  to  appear  before  a  judge  in  Cayuga 
county,  being  the  county  in  which  he  resided  at  that  time." 

We,  having  jurisdiction  by  the  return  of  a  properly  issued 
execution,  do  not  violate  any  provision  of  law  in  requiring 
the  examination  to  be  had  in  a  place  within  our  jurisdiction  — 
that  also  being  the  defendant's  present  residence. 

Motion  to  vacate  order  denied. 
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AZAKIAL   B.    PlERCE   agt.    OKRIN   H.    TuTTLE. 


Where  the  plaintiff  has  obtained  a  final  judgment  against  the  defendant 
in  one  action  and  the  defendant  has  obtained  a  judgment  against  the 
plaintiff  in  another  action,  in  which  the  parties  are  the  same,  from  which 
the  plaintiff  has  appealed,  the  defendant's  judgment  cannot  be  set  off 
against  the  plaintiff's  judgment  while  the  appeal  is  pending.  Proceed- 
ings on  the  judgment  appealed  from  are  suspended  during  the  pendency 
of  the  appeal. 

A  stay  of  the  plaintiff's  proceedings,  on  his  judgment  against  the  defend- 
ant, will  be  granted  during  the  pendency  of  the  appeal  from  the  defend- 
ant's judgment  against  the  plaintiff. 

An  order  will  not  be  granted  during  the  pendency  of  the  appeal,  to  the 
effect  that  in  case  of  an  affirmance  of  that  judgment  it  be  set  off  against 
the  plaintiff's  judgment,  against  the  defendant . 

General  Term,  Fourth  Department,  Oswego,  October, 
1872. 

THE  plaintiff  recovered  judgment  in  this  court  against  the 
defendant  on  the  27th  day  of  March,  1869,  for  $533.20  dam- 
ages and  $515.20  costs.  The  defendant  appealed  to  the 
general  term  where  the  judgment  was  affirmed.  From  that 
judgment  an  appeal  was  taken  to  the  court  of  appeals,  and  it 
was  again  affirmed  and  judgment  entered  in  favor  of  the 
plaintiff,  for  $164.49  costs,  on  the  10th  day  of  May,  1871. 
Execution  has  been  issued  on  this  judgment  and  a  levy  made 
on  the  defendant's  property  by  virtue  thereof. 

In  another  action  by  the  same  plaintiff  against  the  same 
defendant  the  latter  recovered  judgment  against  the  plaintiff 
for  $534.79  costs,  which  judgment  was  docketed  on  the  1st 
day  of  April,  1870. 

VOL.  LI  25 
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The  defendant  obtained  three  orders  in  the  causes  above 
named  awarding  him  ten  dollars  in  each  as  costs  of  motions 
made  in  said  causes,  which  costs  have  not  been  paid. 

On  the  5th  day  of  May,  1871,  the  plaintiff,  for  a  valuable 
consideration,  assigned  the  judgment  in  his  favor  against  the 
defendant  to  John  B.  Wicks. 

The  plaintiff  appealed  to  the  court  of  appeals  from  the 
judgment  recovered  against  him  by  the  defendant  and  gave 
the  security  required  by  law.  That  appeal  is  still  pending 
and  undetermined. 

After  the  levy  of  the  execution  on  the  said  judgment  against 
the  defendant  he  made  a  motion,  at  special  term,  to  set  off 
the  judgment  recovered  by  him,  and  the  costs  of  the  motion 
above  mentioned,  against  the  judgment  recovered  by  the  plain- 
tiff against  him,  and  the  court  made  an  order  that  such  set-off 
be  made  in  case  the  appeal  from  the  defendant's  judgment, 
pending  in  the  court  of  appeals,  should  result  in  an  affirmance 
of  that  judgment,  with  ten  dollars  costs  of  motion  to  the 
defendant,  which  sum  should  also  be  set  off  against  the 
plaintiff's  judgment.  From  this  order  the  plaintiff  appealed. 

Geo.  0.  Rathbun,  for  plaintiff  and  appellant. 
Rollin  Tracy,  for  defendant  and  respondent. 

MULLIN,  P.  J.  —  It  was  held,  in  Terry  agt.  Roberts  (15 
How.  Pr.  R.,  65),  that  an  appeal  from  a  judgment  suspended 
the  right  to  set  it  off,  and  that  the  proper  remedy,  in  such 
case,  was  to  stay  the  proceedings  of  the  party  to  the  judg- 
ment, against  which  the  set-off  was  sought,  until  the  deter- 
mination of  the  appeal.  JAMES,  J.,  in  Hoag  agt.  Hoag  (6 
How.  Pr.  JR.,  201),  ordered  a  set-off,  in  the  event  the  judg- 
ment appealed  from  was  affirmed.  The  case  first  cited  was 
affirmed,  on  appeal  to  the  general  term,  while  the  case  last 
cited  stands  utterly  alone.  The  superior  court  of  N.  Y., 
in  2  Roberts,  670,  held,  in  the  most  unequivocal  terms,  that 
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a  judgment  cannot  be  set  off,  while  an  appeal  from  it  is  pend- 
ing, and  cites  6  Cow.,  613;  1  Sandf.,  626,  and  J.  C.  R.,  351. 
Such,  I  have  no  doubt,  is  the  law. 

The  order  appealed  from  must  be  reversed,  without  costs 
to  either  party.  And  proceedings  on  the  execution  against 
the  defendant  are  stayed  twenty  days,  to  enable  him  to  apply, 
at  special  term  for  a  stay  of  proceedings  on  said  execution, 
until  the  decision  of  the  appeal,  upon  such  terms  as  may  be 
just. 
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SUPKEME  COUET. 
PETER  B.  Koss  agt.  SAEAH  WOOD. 

Judgments  obtained  by  fraud  and  peiyury — how  aggrieved  party  may  obtain 

relief. 

Where  a  trial  has  been  had  and  an  adverse  result  has  been  produced 
through  a  fraudulent  conspiracy  and  perjury,  the  proper  course  for  the 
aggrieved  party  to  adopt  is  to  apply  for  relief  in  the  action  itself  by  a 
motion  for  a  new  trial  on  the  grounds  of  surprise,  newly  discovered 
evidence  or  other  matter  out  of  which  the  claim  for  relief  arises. 

The  rules  and  maxims  of  law  forbid  the  review  of  the  verdict  and  judg- 
ment, in  an  independent  action,  in  another  court. 

The  legal  presumptions  are  that  the  decisions  of  a  court  of  competent 
jurisdiction  are  well  founded;  and  that  facts,  without  proof  of  which 
the  verdict  would  not  have  been  found,  were  proved  on  the  trial. 

Furthermore,  that  the  testimony  which  justified  the  jury  in  finding  their 
verdict  was  true. 

Special  Term,  ^February,  1875. 
Levi  8.  Chatfield,  for  plaintiff. 
R.  L.  Scott,  for  defendant. 

VAN  YOEST,  J.  —  It  is  true,  as  is  argued  by  the  learned 
counsel  for  the  plaintiff,  that  a  judgment  may  be  questioned 
on  the  ground  that  it  was  obtained  through  fraud,  contri- 
vance or  covin  of  any  description.  As  was  said  by  ALLEN, 
J.,  in  Dobson  agt.  Pearce  (ZKernan,  165)  :  "Any  fact  which 
clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment, and  of  which  the  injured  party  could  not  avail  himself 
at  law,  but  was  prevented  by  fraud  or  accident,  unmixed 
with  any  fault  or  negligence  in  himself  or  his  agents,  will 
justify  an  interference  by  a  court  of  equity." 


NEW  YORK  PRACTICE  REPORTS.  197 

Ross  agt.  Wood. 

The  judgment  of  which  complaint  is  made  in  this  action, 
and  which  it  is  asked  "  may  be  annulled,  canceled  and  set 
aside,"  as  having  been  obtained  by  fraud  and  perjury,  was 
recovered  in  an  action  in  the  city  court  of  the  city  of  Brook- 
lyn, after  a  trial  of  the  issues  therein,  upon  the  merits,  and 
was  entered  upon  the  verdict  of  the  jury  impanneled  to  try 
the  same. 

While  the  maxims  of  the  law  evidently  forbid  the  review 
of  the  proceedings,  verdict  and  judgment  in  that  action,  by 
an  independent  proceeding  originating  in  another  court,  no 
authority  is  adduced  which  would  justify  such  step  upon  the 
allegations  of  the  complaint  herein. 

In  a  case  of  the  character  above  named,  where  a  trial  has 
been  had  and  an  adverse  result  has  been  produced  through  a 
fraudulent  conspiracy  and  perjury,  the  proper  course  for  the 
aggrieved  party  to  adopt  is  to  apply  for  relief  in  the  action 
itself,  by  a  motion  for  a  new  trial,  on  the  grounds  of  sur- 
prise, or  newly  discovered  evidence,  or  other  matter  out  of 
which  his  claim  for  relief  arises,  and  courts  are  ever  ready  to 
grant  relief  in  the  action  on  proper  cause  shown. 

But  it  is  argued  by  the  counsel  for  the  plaintiff  that  the 
demurrer  interposed  by  the  defendant  is  an  admission  that 
the  verdict  and  judgment  was  obtained  through  fraud  and 
perjury ;  and  upon  such  admission  the  complaint  should  be 
held  sufficient  to  support  this  action. 

But  it  must  appear,  in  order  to  obtain  relief  by  an  inde- 
pendent action  in  a  court  of  equity,  against  a  judgment 
obtained  through  fraud  and  covin,  that  the  party  had  no 
remedy  at  law  in  the  action,  and  that  there  has  been  no  fault 
or  negligence  on  his  part. 

A  failure  to  promptly  apply  for  appropriate  relief  in 
the  action  itself  would  be  negligence ;  and  that  an  applica- 
tion had  been  made  without  success,  would  afford  no  reason 
for  a  substantial  review  of  such  action  in  another  suit  in  a 
different  court. 

But,  again,  there  are  certain  well  grounded  and  accepted 


198  NEW  YORK  PRACTICE  REPORTS. 

Ross  agt.  Wood. 

assumptions,  in  the  light  of  which  the  allegations  in  this 
complaint  must  be  considered,  and  which  in  view  of  what  is 
sought  to  be  accomplished  by  this  action,  must  control. 
Among  these  presumptions  are,  that  the  decisions  of  a  court 
of  competent  jurisdiction  are  well  founded,  and  that  facts, 
without  proof  of  which  the  verdict  could  not  have  been 
found,  were  proved  on  the  trial.  Furthermore,  that  the  tes- 
timony which  justified  the  jury  in  finding  their  verdict 
was  true. 

The  law  presumes  honesty  against  fraud,  and  will  presume 
that  a  witness  has  not  perjured  himself  (Broom's  Legal  Max- 
ims, 908-912).  And  these  presumptions  are  not  to  be  over- 
come otherwise  than  by  effective  evidence,  produced  and 
applied  in  appropriate  remedies,  sanctioned  by  the  rules  of 
law  and  the  methods  of  procedure  in  judicial  tribunals. 

There  should  be  judgment  for  defendant  on  the  demurrer 
on  the  ground  that  the  complaint  does  not  set  forth  facts  suf- 
ficient to  constitute  a  cause  of  action.  v 
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U.  S.  CIRCUIT  COUET. 

IN  THE  MATTER  OF  HENRY  A.  MANN  AN  ALLEGED  BANKRUPT. 

NOTE.  —  The  following  statement  should  have  been  published  with  judge 
JOHNSON'S  opinion  (ante,  page  174),  but  was  not  received  in  time. —  [REP. 

Northern  District  of  New  York. 

THE  petition  in  this  matter  was  filed  in  the  clerk's  ofiice 
of  the  northern  district  of  New  York,  January,  1876,  by 
Harriet  II.  Badgeley  a  creditor  to  the  amount  of  $300. 

The  petition  contained  the  following  averment :  "  That 
your  petitioner  believes  she  constitutes  one-fourth  in  number 
of  the  creditors  of  the  said  Mann,  whose  demands  exceed  the 
amount  of  $250,  which  are  provable;  and  that  your  peti- 
tioner believes  her  said  demand  constitutes  one-third  of  the 
debts,  provable  as  aforesaid."  &c. 

The  verification  was  in  the  usual  printed  form  as  follows  : 

"  I,  H.  H.  B.,  the  petitioner  above  named,  do  hereby  make 
solemn  oath  that  the  statements  contained  in  the  foregoing 
petition  subscribed  by  me  are  true,  so  far  as  the  same  are 
stated,  of  my  own  knowledge ;  and  that  those  matters  which 
are  stated  therein,  on  information  and  belief,  are  true  accord- 
ing the  best  of  my  knowledge,  information  and  belief." 

The  order  to  show  cause  was  returnable  before  the  district 
court  at  Albany,  January  18,  1876,  at  which  time  L.  B. 
Pike  appeared  for  the  said  Mann  and  demurred  to  the  peti- 
tion as  insufficient. 

A.  Pond  appeared  for  the  petitioner  creditor. 

Judge  WALLACE  dismissed  the  petition  because  the  first 
averment  was  not  stated  "  on  information  and  belief,"  but 
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gave  liberty  to  amend  upon  payment  of  twenty-five  dollars 
costs. 

The  petitioner  appealed  to  the  circuit  court  by  petition 
and  asked  to  reverse  said  decision  under  section  2  of  the  act. 

The  case  was  argued  at  Utica,  March  term,  1876,  by 

A.  Pond  <&  E.  F.  JSullard,  for  petitioner,  who  cited 
Sump  (4:th  ed.)  page  609,  as  to  form  of  petition ;  Bump 
(Sth  ed.),  page  927,  354 ;  General  Order  No.  32. 

E.  Cowen,  for  Mann. 
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SUPEEME  COURT. 

JOHN  KELLY,  late  sheriff,  et  al.,  agt.  JOHN  N.  WHITING  and 

others. 

Attachment  under  the  Code  —  conflicting  claims — action  by  sheriff. 

Where  an  attachment  under  the  Code,  was  served  upon  a  person,  who 
held,  as  trustee,  moneys  and  property,  in  which  several  persons,  includ- 
ing the  defendant  in  the  attachment  suit,  were  interested  as  beneficiaries, 
the  proceedings  under  the  attachment  presented  no  legal  obstacle  to  an 
adjustment  by  the  trustee  of  the  claims  of  the  beneficiaries,  and  pay- 
ment over  and  delivery  of  the  property  to  the  parties  entitled  thereto, 
although  such  disposition  should  terminate  all  claim  of  the  defendant  in 
the  attachment  suit  thereto. 

Whether  the  provisions  of  the  Code  authorize  an  action  by  the  sheriff  to 
reach  the  unadjusted  interest  of  a  beneficiary,  under  a  deed  of  trust, 
which  will  involve  the  determination  of  conflicting  claims  and  liens, 
and  which  must  be  disposed  of  before  it  can  be  ascertained  whether  the 
defendant  has  an  interest,  questioned. 

New  York  Special  Term. 
Levi  S.  Chatfield,  for  plaintiff. 
John  Hubbell,  for  defendant. 

VAN  VOKST,  </.  —  At  the  time  the  warrant  of  attachment, 
in  the  action  of  Wright  agt.  Billings,  is  claimed  by  the 
plaintiff  to  have  been  served  upon  the  defendant  Whiting, 
he  held  in  his  hands  certain  moneys,  the  proceeds  of  the  sale 
of  certain  letters  patent  and  inventions  for  the  treatment  and 
preparation  of  hemp  and  flax. 

He  held  these  moneys  as  a  trustee,  expressly  constituted 
such  by  the  parties  interested  in  the  patents  and  the  moneys, 
of  whom  Billings,  the  defendant  in  the  suit  in  which  the 
attachment  was  issued,  was  one. 
VOL.  LI  26 
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It  was  the  duty  of  the  trustee,  after  deducting  all  expenses 
and  charges  enumerated  in  the  trust  deed,  to  eventually  dis- 
tribute the  balance  among  the  beneficiaries,  according  to 
their  respective  shares  and  interests  therein.  These  shares 
were  not  identical  in  amount  or  character,  but  existed  in 
different,  and  to  some  extent,  conflicting  interests. 

Some  of  the  beneficiaries  claimed  also  to  have  a  lien  on 
the  share  of  Billings,  for  advances  made  to  and  for  him,  and 
in  regard  to  the  subject-matter  of  the  patents,  and  for  which 
it  was  claimed  his  interest  was  legally  and  equitably  charge- 
able. 

The  defendant  "Whiting,  the  trustee,  had  been  notified,  in 
writing,  of  such  liens  and  claims  before  the  attachment  was 
served  upon  him. 

The  defendant  Whiting,  being  threatened  with  suits 
growing  out  of  a  misunderstanding  between  the  parties  in 
respect  to  the  extent  of  their  claims  upon  the  money,  com- 
menced an  action  in  this  court,  in  the  nature  of  a  suit  of 
interpleader.  That  action  was  commenced  in  the  year  1865, 
nearly  two  years  previous  to  the  issuing  of  the  attachment  in 
the  action  of  Wright  agt.  Billings,  and  was  pending  at  the 
time  the  defendant  Whiting  was  served  with  the  attach- 
ment. To  that  action  all  the  beneficiaries  and  claimants  to 
the  fund  were  made  parties  defendant.  The  claims  of  each 
were  stated,  and  it  was  demanded  in  the  action  that  the 
trustee,  Whiting,  might  pay  over  and  distribute  the  money 
and  shares  of  stock  he  held  to  and  among  the  respective 
parties,  according  as  their  rights  might  be  determined  by  the 
court.  The  interpleader  suit  was  friendly,  and  in  the  year 
1869  discontinued,  and,  by  the  agreement  of  all  the  benefi- 
ciaries, the  moneys  in  the  hands  of  the  trustee  were  distrib- 
uted among  and  paid  over  to  them. 

The  claim  against  Billings,  in  favor  of  the  other  benefi- 
ciaries, absorbed  all  his  interest,  so  that  he  received  no 
money.  It  was  then  clearly  understood  and  agreed  what  the 
interest  and  claim  of  each  was,  and  the  money  was  distributed 
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among  the  beneficiaries  on  such  basis.  This  distribution  was 
made  by  the  defendant  "Whiting  some  two  years  after  the 
service  of  the  notice  of  attachment. 

There,  is  some  contention  between  the  parties  as  to  whether 
or  not  any  notice  was  served  upon  the  defendant  Whiting, 
with  the  copy  of  the  attachment.  The  defendant  Whiting 
denies  the  receipt  of  any  such  notice,  or  any  demand  upon 
him  for  a  certificate  under  section  235  of  the  Code.  The 
only  evidence  in  favor  of  such  service  is  the  recollection  of 
the  deputy  sheriff  that  he  served  such  notice.  Upon  the 
warrant  introduced  in  evidence  there  is  no  notice  indorsed, 
nor  is  there  any  proof  or  certificate  annexed  of  such  service. 

But  the  disposition  of  this  case  does  not  depend  upon  the 
fact  whether  or  not  a  service  of  such  notice  was  made.  This 
action  was  brought  by  the  sheriff  against  the  defendant  Whit- 
ing, the  trustee,  with  whom  is  joined,  as  parties  defendant, 
all  the  beneficiaries  and  persons  interested  in  the  trust  and  in 
the  moneys  and  property  distributed  thereunder. 

In  his  complaint  the  plaintiff  alleges  that  the  defendants, 
at  the  time  of  the  service  of  the  attachment  or  prior  or  subse- 
quent thereto,  made  and  asserted  a  claim  of  divers  amounts 
upon  the  moneys  and  shares  of  stock  in  the  hands  of  the 
defendant  Whiting,  by  virtue  of  a  pretended  lien  thereon 
prior  to  that  acquired  by  the  attachment,  and  that  by  virtue 
thereof  the  defendant  Whiting  had  paid  over  to  the  other 
defendants  the  amounts  of  their  several  claims,  or  retained 
the  same  to  himself,  to  the  exhaustion  of  the  funds  and  prop- 
erty, claiming  that  he  had  a  right  so  to  do. 

The  plaintiff  claims  that  the  distribution  of  the  funds  and 
stock  so  made  was  wrongful  and  in  fraud  of  the  plaintiff's 
rights  acquired  by  virtue  of  his  attachment.  The  plaintiff 
asks  that  the  lien  acquired  by  his  attachment  may  be 
enforced,  and  that  his  lien  be  adjudged  prior  and  superior  to 
that  of  the  defendants,  and  that  the  defendant  Whiting  be 
adjudged  and  decreed  to  pay  to  the  plaintiff  the  amount  of 
the  judgment  recovered  in  the  action  of  Wright  agt.  Billings, 
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in  which  the  attachment  was  issued,  and  that  the  other 
defendants  be  adjudged  severally  to  pay  over  to  the  plaintiff 
the  amounts  received  by  them  in  money  or  stock.  Under 
section  232  of  the  Code  the  sheriff  is  authorized,  subject  to 
the  direction  of  the  court,  to  collect  and  receive  into  his  pos- 
session all  debts,  credits  and  effects  of  the  defendant,  and 
may  take  such  legal  proceedings,  either  in  his  own  name  or 
in  the  name  of  the  defendant  in  the  attachment,  as  may  be 
necessary. 

It  may  be  considered  that  the  terms  "  debts,  credits  and 
effects"  have  reasonable  certainty,  and  imply  that  the 
amount  and  character  of  the  same  could  be  readily  deter- 
mined, so  as  to  be  capable,  at  least,  of  being  inventoried  and 
returned  by  the  sheriff ;  and  it  is,  perhaps,  doubtful  whether 
the  provisions  of  the  Code  authorize  an  action  to  reach  the 
interest  of  a  beneficiary  under  a  deed  of  trust,  which  involves 
the  investigation  and  determination  of  conflicting  claims  and 
liens,  which  must  be  disposed  of  before  it  can  be  ascertained 
whether  the  defendant  has  a  substantial  interest  (Thurber 
agt.  Blank,  50  N.  Y.,  80). 

However  that  may  be,  the  evidence  establishes  that  the 
liens  and  claims  in  favor  of  Mrs.  Lowber  and  other  benefi- 
ciaries, defendants  in  this  action,  on  the  shares  of  Billings, 
equitable  and  legal,  attached  to  the  fund  in  the  hands  of  the 
trustee  anterior  to  the  service  of  the  attachment,  and  were  in 
amount  sufficient  to  exhaust  the  whole  interest  therein  of  the 
defendant  Billings. 

The  proceedings  under  the  attachment  presented  no  legal 
obstacle  to  the  adjustment  by  the  trustee  of  the  affairs  of  the 
trust  and  to  the  allowance  of  the  claims  and  the  payment  of 
the  fund  to  the  parties  truly  interested. 

As  far  as  the  stock  is  concerned,  the  evidence  is  that  it  was 
worthless,  and  that  the  defendants  have  incurred  no  liability 
to  the  plaintiff  in  respect  thereto. 

The  plaintiff's  complaint  should  be  dismissed,  with  costs. 
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SUPREME  COURT. 

BERNARD  PEYSER,  respondent,  agt.  JOSEPH  E.  McCoRMAcx, 
irapleaded,  &c.,  appellant. 

Verification  of  complaint. 

A  complaint  in  an  action  for'  the  foreclosure  of  a  mortgage  of  real  estate 
with  an  accompanying  bond,  cannot  be  verified  by  the  attorney  for  the 
plaintiff  on  the  ground  that  the  action  is  upon  a  written  instrument,  for 
the  payment  of  money  only,  which  is  in  his  possession. 

Where  such  a  complaint  is  thus  verified  by  the  attorney  for  the  plaintiff, 
the  service  of  an  unverified  answer  is  regular. 

First  Department,  General  Term,  May,  1876. 

NOAH  DAVIS,  presiding  justice,  JOHN  R.  BRADY  and 
CHARLES  DANIELS,  justices. 

APPEAL  from  judgment,  and  from  order  of  reference,  to 
compute  the  amount  due  upon  the  bond  and  mortgage  set 
out  in  the  complaint. 

Joseph  Fettretch,  for  appellant. 

.  -    % 

The  action  was  brought  to  foreclose  a  mortgage  claimed  to 
be  owned  by  the  plaintiff. 

On  or  about  the  25th  day  of  November,  1873,  the  plaintiff, 
residing  and  being  in  the  city  of  New  York,  filed  his  com- 
plaint for  the  foreclosure  of  said  mortgage  and  made  all  the 
allegations  thereof  upon  information  and  belief. 

The  plaintiff's  attorney  verified  the  complaint,  giving 
as  his  reason  for  so  doing  and  why  the  complaint  was 
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not  verified  by  the  plaintiff  personally,  "that  the  action 
is  founded  upon  a  written  instrument  for  the  payment 
of  money  only ;  and  such  instrument  is  in  the  possession 
of  the  deponent  (said  attorney),  and  that  his  knowledge  is 
derived  from  said  instrument  and  also  from  the  admissions  of 
the  plaintiff." 

Defendant  Joseph  E.  McCormack  and  wife  appeared  in  the 
action  and  Joseph  E.  McCormack  interposed  an  (unverified 
answer,  his  counsel  advising  him  that  the  affidavit  attached 
to  the  complaint  did  not  call  for  a  verified  answer. 

The  answer  was  returned  with  the  indorsement  thereon, 
set  forth  at  folios  33  and  34. 

On  January  sixth  notice  of  application  for  an  order  of 
reference  to  compute  amount  due  and  for  judgment  was 
given  as  though  no  answer  had  been  served. 

On  January  fourteenth,  after  hearing  the  parties,  justice 
LAWKENCE  held  the  verification  to  the  complaint  to  be  good, 
and  the  defendant  in  default  for  want  of  answer  and  granted 
the  reference. 

On  the  third  day  thereafter  justice  LAWRENCE  signed  an 
order  dated  January  fourteenth,  proposed  by  the  plaintiff's 
attorney  and  presented  without  notice  to  the  defendant, 
which  order  did  not  show  what  had  taken  place  before  the 
justice  or  his  reasons  for  granting  the  order. 

On  the  20th  day  of  January,  1874,  justice  LAWRENCE,  on 
the  application  of  the  defendant,  granted  the  order  to  show 
cause,  at  folio  42  ;  and  on  the  return  of  the  said  order  the 
papers  were  taken  by  justice  LAWRENCE,  and  on  January 
twenty-second  he  entered  and  filed  the  order  of  reference  set 
forth  at  folios  47,  49. 

Before  the  order  of  January  twenty-second  was  made,  and 
after  the  order  to  show  cause  had  been  served,  the  plaintiff 
proceeded  to  compute  the  amount  due  before  the  referee  and 
filed  the  referee's  report  of  amount  due  on  January  21, 1874, 
as  appears  by  the  notice  at  folios  54  and  55. 

The  referee  recites  as  his  authority  for  making  the  compu- 
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tation  the  paper  signed  by  justice  LAWRENCE,  January  14th, 
1874. 

On  February  6th,  1874,  notice  of  motion  for  judgment  was 
given,  and  on  March  twelfth  judgment  was  given  after  hear- 
ing defendant  Joseph  E.  McCormack  in  opposition,  as  appears 
by  the  decree  at  folios  62  to  70. 

Such  judgment  was  founded,  as  to  the  amount  found  due 
plaintiff,  jjpon  the  referee's  report  dated  January  21st,  1874. 

From  the  order  of  reference  and  the  said  judgment,  entered 
as  aforesaid,  the  defendant  Joseph  E.  McCormack  appealed, 
March  26th,  1874. 

I.  The  first  ground  of  error  alleged  on  this  appeal  is,  that 
justice  LAWRENCE  erred  in  granting  the  motion  of  the  plain- 
tiff for  a  reference  to  compute  the  amount  due  him  as  though 
no  answer  had  been  served ;  and  in  deciding  that  the  com- 
plaint was  properly  verified. 

II.  The  verification  is  not  made  by  the  plaintiff,  though  a 
resident  of  the  city  of  New  York,  but  is  made  by  the  attorney 
who  states  in  the  verification  as  his  reason  for  making  it  (fol. 
17),  "  that  the  action  is  founded  upon  a  written  instrument  for 
the  payment  of  money  only,  and  such  instrument  is  in  the 
possession  of  the  deponent,  and  that  his  knowledge  is  derived 
from  said  instrument  and  also  from  the  admissions  of  the 
plaintiff  to  this  deponent. 

III.  The  Code  (sec.  157)  permits  an  attorney  to  verify  a 
pleading  in  any  case  where   the   party  is  absent  from  the 
county,  and  in  other  cases  only  where  the  action  or  defense 
is  founded  upon  a  written  instrument  for  the  payment  of 
money  only,  in  the  attorney's  possession,  or  if  all  the  material 
allegations  of  the  pleading  be  within  the  personal  knowledge 
of  the  attorney. 

1.  The  attorney's  verification  in  this  case  is  not  founded 
upon  the  plaintiff's  absence  from  the  city. 

IV.  The  plaintiff's  claim  that  the  action  was  founded  upon 
a  written  instrument  for  the  payment  of  money  only,  and 
the  justice's  acquiescence  in  such  claim  by  granting  his  appli- 
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cation  for  reference  to  compute  amount  due  is  erroneous,  for 
a  glance  at  the  prayer  in  the  complaint  shows  not  that  a  sum 
of  money  only  was  demanded,  but  that  certain  kinds  of 
equitable  relief  were  also  demanded. 

1.  The  action  was  not  founded  on  the  bond  alone ;  had  it 
been  the  plaintiff's  practice  would  (had  he  given  the  grounds 
of  his  belief)  have  been  correct. 

Y.  Being  founded  upon  the  bond  and  mortgage,  Jie  asked 
for  more  than  a  mere  sum  of  money.  He  demanded  certain 
things  to  be  done,  viz. :  1st.  The  barring  and  foreclosure  of 
the  equity  of  redemption  of  the  various  defendants  in  the 
real  estate  described  in  the  complaint.  2d.  A  sale  of  the 
said  real  estate.  3d.  That  the  moneys  might  be  brought 
into  court.  4th.  That  he  might  be  paid  the  amount  due  at 
the  time  of  sale  and  costs  and  expenses  thereof.  5th.  That 
he  might  have  judgment  against  some  of  the  defendants  for 
a  deficiency.  And  6th.  That  he  might  have  other  and  fur- 
ther relief. 

YI.  Section  246  of  the  Code  furnishes  another  rule  by 
which  we  can  determine  whether  this  action  is  one  founded 
npon  a  written  instrument  for  the  payment  of  money  or  not. 

1.  Subdivision  1  of  said  section  declares:  "In  any  action 
arising  on  contract  for  the  payment  of  money  only,"  after 
filing  certain  proofs,  the  clerk  shall  thereupon  enter  judgment 
for  the  amount  mentioned  in  the  summons  ;  and  subdivision 
2  of  the  section  declares,  "  that  in  other  actions  "  (than  those 
for  the  recovery  of  money  only)  "  the  plaintiif  may  apply  to 
the  court  for  the  relief  demanded  in  the  complaint." 

2.  The  word  "may"  means  "must."     A  judgment  ren- 
dered, except  by  the  order  of  the  court  in  such  a  case,  would 
be  irregular  and  void. 

3.  Could  judgment  have  been  entered  in  this  action  by  the 
clerk  ?     Certainly  not.     Then  the  action  is  not  one  for  the 
recovery  of  money  only. 

YII.  In  Quin  agt.  Tilton  (2  Duer,  649)  judge  DUER  of 
the  superior  court,  in  an  opinion  concurred  in  by  chief  justice 
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OAKLET  of  the  same  court,  said :  '"It  appears  from  the  com- 
plaint that  the  action  is  founded  upon  a  promissory  note, 
payable  not  absolutely,  but  upon  a  condition,  namely,  the 
sale  by  the  defendant  of  certain  property  then  in  his  hands. 
It  may  be  doubted  whether  such  a  note  is  an  instrument  for 
the  payment  of  money  only,  within  the  meaning  of  section 
246." 

1.  If  it  was  doubtful  in  such  a  case  how  clear  is  it,  in  the 
case  at  bar,  that  the  action  is  not  for  the  recovery  of  money 
only? 

YIIL  However,  for  the  sake  of  the  argument,  let  it  be 
conceded  that  plaintiff's  assumption  is  correct,  and  that  the 
action  is  founded  upon  an  instrument  for  the  payment  of 
money  only,  then  there  is  another  requisite  required,  when 
the  verification  is  made  by  the  attorney,  which  is  not  found 
in  the  verification  in  the  complaint  in  this  action,  and  that  is, 
when  there  are  facts  stated  upon  information  and  belief  the 
affiant  shall  set  forth  in  the  affidavit  the  grounds  of  his  belief. 
This  omission  renders  the  verification  defective  (Treadwell 
agt.  Perry  et  al.,  10  How.  Pr.,  184). 

1.  The  whole  complaint  is  upon  information  and  belief. 

IX.  If  the  position  assumed  by  the  defendant  is  correct, 
that  the  complaint  was  not  properly  verified,  then  the  defend- 
ant pursued  the  proper  course  by  putting  in  his  answer  with- 
out verification.     He  was  not  bound  under  the  circumstances 
by  the  verification  at  all.    • 

The  plaintiff's  attorney  was  therefore  in  error  in  returning 
the  answer,  and  the  court  erred  in  granting  judgment  as 
though  no  answer  had  been  interposed  (  Wagner  agt.  Brown's 
Admrs.,  8  How.  Pr.,  212). 

1.  "  The  verification  being  insufficient  on  its  face,  the 
defendant  was  at  liberty  to  treat  the  complaint  as  if  it  were 
not  verified,  and  to  put  in  his  answer  without  oath  "  (Fitch 
agt.  Bigelowj  5  How.  Pr.,  237). 

X.  The  second  ground  of  error  alleged  in  the  appeal  is, 
that  justice  DONOHUE  granted  judgment  in  favor  of  the  plain- 
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tiff  upon  an  order  of  reference  which  had  been  set  aside,  and 
upon  a  referee's  report,  which  was  not  made  in  pursuance  of 
any  existing  order  of  the  court. 

1.  The  order  of  reference  in  this  action  bears  date  January 
22d,  1874. 

2.  The  paper  upon  which  the  judgment  was  based  as  to 
the  amount  due  will  be  found  at  folios  50  to  54  of  the  case, 
and  this  paper  is  dated  January  twenty-first  and  was  filed 
the  same  day,  and  purports  to  have  been  made  in  pursuance 
of  an  order  which  does  not  exist. 

3.  That  the  judgment  is  based  upon  this  paper,  see  folios 
65  and  66  of  the  case. 

XI.  It  will  be  claimed  that  the  order  of  January  four- 
teenth, entered  without  first  submitting  it  to  counsel  for 
appellant  for  amendment,  was  valid  until  superseded  by  the 
order  of  January  twenty-second,  because  plaintiff's  attorney 
says  judge  LAWRENCE,  on  the  hearing  of  the  motion  for  the 
settlement   and   modification  of   the   order,   insinuated   the 
reference  should  proceed. 

1.  The  judge's  insinuations  are  of  no  moment  as  against 
the  language  of  the  order  entered  and  signed  by  him,  and 
this  order  bears  date  January  22d,  1874. 

XII.  The  plaintiff's  attorney  violated  all  rules  relating  to 
the  entry  of  orders  on  contested  motions,  and  entered  his 
order  at  his  peril  and  must  suffer  the  consequence  (  Whitney 
agt.  Belden,  4  Paige  Chy.,  140 ;  Van  SantvoorcPs  Equity 
Pr.,  vol.  1,  page  450). 

1.  "  If  the  order  is  special  in  its  provisions  the  party  enti- 
tled to  draw  up  the  order  should  submit  a  copy  thereof  to 
the  adverse  party  to  enable  him  to  propose  amendments 
thereto,  if  he  thinks  proper  "  (Whitney  agt.  Selden,  4  Paige 
Chy.,  140).  . 

XIII.  The  irregularity  as  to  the  reference  being  the  direct 
result  of  the  plaintiff's  attorney's  conduct,  he  must  be  held 
responsible  for  all  the  evil  consequences  that  ensue  from  the 
report  being  made  and  filed  before  the  order  of  the  twenty- 
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second  was  made  ;  and  if  he  finds  himself  involved  in  diffi- 
culty by  departing  from  the  due  course  and  practice  of  the 
court,  he  is  not  entitled  to  any  relief  at  the  hands  of  the 
court,  and  the  justice  erred  in  granting  the  judgment  (La 
Farge  agt.  Van  Wagenen,  14  How.  Pr.,  54). 

XIV.  The  order  being  important  to  the  defendant,  the 
true  time  of  entering  the  order  should  appear.  "  The  date 
or  caption  of  the  order  should  be  made  to  correspond  with 
the  time  of  its  actual  entry  "  (  Whitney  agt.  Belden,  4:  Paige 
Chy.,  140  and  141 ;  Matter  of  Myers  et  al.,  3  How.  Pr., 
234). 

XY.  The  respondent's  attorney  will  urge  upon  the  court 
that  the  answer  was  interposed  for  delay,  and  the  appellant 
has  no  merits  on  his  side.  With  this  the  court  has  nothing 
to  do,  for  the  plain  tiff  being  clearly  irregular  the  court  has 
no  right  to  consider  the  question  whether  the  defendant  has 
merits  or  his  motive  is  to  delay  (Hughes  agt.  Wood,  5  Duer, 
603,  note). 

XYI.  The  judgment  should  be  reversed  with  costs  and  the 
defendant's  answer  adjudged  sufficient,  and  the  case  at  issue, 
and  the  plaintiff  left  to  prosecute  his  action,  as  in  an  ordinary 
action  where  issue  joined. 

Julius  Lipman,  for  respondent. 

I.  The  appeal  in  this  case  is  oppressive  and  obstructive  of 
justice. 

The  appellant  has  no  interest.  The  complaint  alleges  a 
sale  of  the  mortgaged  premises  by  the  mortgagors  to  the 
appellant  and  one  William  G.  McCormack  subsequent  to  the 
mortgage.  The  attempted  answer  of  the  appellant  simply 
denied  each  and  every  allegation  in  the  complaint. 

There  is  no  personal  claim  or  judgment  of  any  kind 
demanded  against  him.  He  denies  every  allegation.  Give 
him  the  benefit  of  the  denial,  and  assume  his  answer  had  been 
duly  verified  and  received.  What  then  ?  There  was  no 
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material  issue  raised,  for  the  reason  that,  even  although  the 
appellant's  denial  were  true,  the  plain  tiff  would,  nevertheless, 
have  been  entitled  to  the  judgment  prayed  for.  If  appellant 
had  not  purchased  the  premises  that  allegation  did  not  injure 
him  so  long  as  no  personal  claim  was  made  against  him,  and 
he  could  have  no  interest  or  right  to  object  to  decree  of  fore- 
closure and  sale.  The  plaintiff  ought  not  to  be  compelled  to 
litigate  with  a  party  who,  according  to  his  own  allegations, 
has  no  interest  in  the  subject-matter  of  the  suit,  and  from 
whom  nothing  is  asked.  The  law  does  not  permit  it. 

No  one  can  appeal  from  an  order  or  decree  who  is  not 
injured  thereby ;  and  even  a  party  aggrieved  by  one  branch 
of  a  decree  does  not  thereby  acquire  a  right  to  call  in  ques- 
tion another  portion  of  the  decree  which  has  no  bearing  or 
effect  upon  his  rights  and  interests  (Cuyler  agt.  Moreland,  6 
Paige,  273). 

II.  Upon  the  face  of  the  printed  case  there  is  nothing 
whatever  to  show  any  grounds  for  appeal  against  the  judg- 
ment. The  law  assumes  every  thing  in  favor  of  its  regu- 
larity. 

1.  A  new  trial  will  not  be  granted  to  correct  a  mere  tech- 
nical error  (Devendorf  agt.  Wert,  42  Barb.,  227 ;    Van  Vech- 
ten  agt.  Griffiths,  1  Keyes,  104 ;  Stephens  agt.  Wider,  32  N. 
Y.,  351 ;  Casey  agt.  Fairchild,  18  Johns.,  129). 

2.  Nor  where  the  reason  given  for  the  decision  is  wrong, 
but  the  decision  itself  is  right  (Monroe  agt.  Potter,  22  How., 
49;  Deland  agt.  Richardson,  4  Denio,  95;    Hottinger  agt. 
National  Exchange  Bank,  6  Abb.  [N.  S.},  292). 

3.  An  appellate  court  has  authority  to  modify  the  judg- 
ment according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  (Brownell  agt.  Winnie,  29  N.  Y.,  400  ;  Tilou 
agt.  Kingston  Mutual  Ins.  Co.,  5  N.  Y.,  405 ;  Fields  agt. 
Moul,  15  Abb.,  6 ;  Staats  agt.  Hudson  River  Railroad  Co., 
33  How.,  463). 

4.  Upon   the    answer    having  been    returned,  appellant 
ought  to  have  made  a  motion  to  compel  plaintiff's  attorney  to 
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receive  it.     In  place  of  that  he  remained  passive  until  the 
motion  to  compute. 

5.  He  then  appeared  and  opposed  the  motion,  based  upon 
the  ground  of  the  supposed  defective  verification  of  the  com- 
plaint ;  that  ground  was  overruled  by  justice  LAWRENCE,  but 
merely  on  account  of  a  defect  in  the  preamble  of  the  order ; 
upon  motion  of  appellant  a  new  one  was  entered. 

6.  Although  a  new  order  of  reference   was   entered,  it 
was  only  pro  forma  and  in  aid  and  confirmatory  of  the  first, 
so  as  to  allow  the  appellant  to  appeal  from  it.     The  first 
order  was  not  vacated,  and  both  should  be  read  together. 

Intermediate  the  first  and  second  orders  the  reference  took 
place,  upon  due  notice,  and  the  referee's  report  made  and  filed. 

7.  There  having  been  no  stay  of  proceedings,  the  plaintiff's 
proceedings  were  regular. 

8.  It  was  quite  unnecessary,  would  have  been  only  a  waste 
of  expense,  to  go   over  the  same  ground  again  under  the 
second  order. 

9.  The  appellant  sustained  no  prejudice  by  it ;  and  even 
assuming,  for  the  sake  of  argument,  that  an  irregularity  may 
have  been  committed,  so  long  as  the  general  facts  and  fea- 
tures show  that  the  party  complaining  has  not  been  preju- 
diced, the  court  will  not  set  aside  the  judgment  (Klock  agt. 
Buell,  56  Barb.,  398  ;    Lamb  agt.  Camden  &  Amboy  RaAl- 
road  Co.,  2  Daly,  455  ;    Munroe  agt.  Potter,  22  How.,  49  ; 
Deland  agt.  Richardson,  4  Denio,  95). 

III.  Should  the  appellant  raise  the  question  of  the  suffi- 
ciency of  the  verification  of  the  complaint,  the  plaintiff  sub- 
mits that  it  is  perfectly  regular  and  authorized  by  law. 

By  section  157  of  the  Code,  the  affidavit  or  verification  of 
the  attorney  is  clearly  and  indisputably  allowable  in  two 
cases :  First.  When  the  action  or  defense  is  founded  upon  a 
written  instrument  for  the  payment  of  money  only,  and  such 
instrument  is  in  his  possession.  And,  second.  When  all  the 
material  allegations  of  the  pleading  are  within  his  personal 
knowledge. 
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He  need  only  bring  himself  within  one  of  these  provisions, 
and  either  will  satisfy  the  statute  (Mason  agt.  Brown,  6 
How.,  484;  Myers  agt.  Gerritts,  13  Abb.,  106;  Roscoe  agt. 
Maison,  7  How.,  121 ;  Stanard  agt.  Mattice,  7  How.,  4 ; 
Lefevre  agt.  Latson,  5  Sandf.,  650  ;  Smith  agt.  Rosenthall, 
11  How.,  442  ;  Wilkins  agt.  Oilman,  13  How.,  225). 

In  the  present  case  the  complaint  is  verified  by  this  plain- 
tiff's attorney ;  and  it  is  submitted  that  the  verification  is 
covered  by  both  of  these  rules,  although  one  only  is  suffi- 
cient. 

1.  It  is  covered  by  the  first ;  it  sets  forth :  "  Deponent  fur- 
ther says,  that  the  reason  why  the  verification  is  not  made  by 
the  plaintiff  is,  that  the  action  is  founded  upon  a  written 
instrument  for  the  payment  of  money  only,  and  such  instru- 
ment is  in  the  possession  of  the  deponent." 

If  the  written  instrument  is  in  the  attorney's  hands  that 
fact  alone  will  entitle  him  to  make  the  verification  (Stannard 
agt.  Mattice,  1  How.,  4;  Treadwell  agt.1 Fawcett,  10  How., 
184 ;  Hullard  agt.  National  Protective  Insurance,  11  How., 
149 ;  Meyers  agt.  Gerritts,  13  Abb.,  106).  And  this  is  true, 
even  if  the  party  be  in  the  same  county  (  Wheeler  agt.  Ches- 
ley,  14  All.,  441). 

2.  The  verification  is  covered  by  the  second.     It  sets  forth, 
as  an  additional  reason  why  the  plaintiff  did  not  make  the 
verification  :  "  And  that  his  knowledge  is  derived  from  said 
instrument,  and  also  from  admissions  of  the  plaintiff  to  this 
deponent." 

3.  The  only  condition  or  qualification  of  the  right  of  the 
attorney  to  make   the  verification   is,  that  the  verification 
must  set  forth  the  attorney's  knowledge,  or  (not  and)  his 
reasons  for  belief  in    the    matter    and   the  reasons  why  it 
is  not  made  by  the  party  (Stannard  agt.  Mattice,  7  How., 
4 ;  Fitch  agt.  Bigelow,  5  How.,  237 ;  Treadwell  agt.  Faw- 
cett, 10  How.,  184 ;  Hullard  agt.  N.  P.  Insurance  Co.,  11 
How.,  149  ;    Bank  of  State  of  Maine  agt.  Buell,  14  How., 
311  ;  Boston  Locomotive  Works  agt.  Wright,  15  How.,  253  ; 
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Soutter  agt.  Mather,  14  Abb.,  440 ;  Smith  agt.  Rosenthal,  11 
How.,  442  ;  Myers  agt.  Gerritts,  13  Abb.,  106  ;  Wilkins  agt. 
Oilman,  13  #<m,  225). 

In  this  case  the  verification  fully  meets  those  requirements. 
It  sets  forth  that  the  complaint  "  is  true  of  his  own  knowl- 
edge," &c.,  and  the  reasons  why  it  is  not  made  by  the  party. 
This  is  all  the  law  requires. 

IY.  The  authorities  last  above  cited  even  go  further ;  they 
establish  that  the  attorney  may  verify  a  pleading,  notwith- 
standing the  foundation  of  the  action  is  not  a  written  instru- 
ment in  the  possession  of  the  attorney,  and  though  all  the 
material  allegations  of  the  pleading  may  not  be  within  the 
personal  knowledge  of  the  attorney. 

In  the  case  of  Wheeler  agt.  Chesley  (14  Abb.,  441)  the  veri- 
fication was  made  by  the  attorney  nearly  in  the  identical 
term  as  that  in  the  present,  and  was  held  sufficient ;  R.  B. 
says :  "  The  foregoing  complaint  is  true  of  his  own  knowl- 
edge, except  as  to  those  matters  therein  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true ;  that  the  reason  why  the  verification  is  not  made  by  the 
plaintiff  is  that  the  action  is  founded  on  a  written  instrument 
for  the  payment  of  money  only,  and  such  instrument  is  in 
the  possession  of  deponent,  and  that  his  knowledge  is  derived 
from  said  instrument,  and  from  information  received  by  depo- 
nent from  plaintiff;  and  that  the  grounds  of  deponent's 
belief  are  the  statements  of  plaintiff  to  deponent." 

This,  it  is  submitted,  is  decisive  of  the  present  question. 
The  verification  in  this  case  sets  forth  the  attorney's  knowl- 
edge and  his  reasons  for  belief,  and  also  the  reason  why  the 
party  did  not  make  the  verification  himself. 

The  verification  may,  in  all  cases,  be  made  by  the  attorney 
when  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  is  incapable  of  making  it ;  and  it  may  also  be  by 
the  attorney,  whether  the  party  is  within  the  county  or  not, 
when  the  action  or  defense  is  founded  on  a  written  instru- 
ment for  payment  of  money  only,  and  such  instrument  is  in 
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the  possession  of  the  attorney,  or  where  all  the  material  alle- 
gations of  the  pleadings  are  within  the  personal  knowledge 
of  the  attorney  (People  agt.  Allen,  14  How.,  334). 

Indeed,  in  one  case  it  was  held,  where  the  verification  was 
made  by  the  attorney,  that  "the  express  statement  that  the 
belief  referred  to  is  founded  upon  the  possession  of  the 
instrument,  and  that  such  possession  is  the  reason  why  the 
affidavit  is  not  made  by  the  party,  adds  no  force  to  the  affi- 
davit in  the  latter  case  and  may  be  dispensed  with ;  it  is  suf- 
ficient if  the  fact  of  possession  is  stated ;  the  conclusion  will 
be  drawn  by  the  court"  (Smith  agt.  Rosenihal,  11  How., 
442). 

Y.  In  all  cases  where  the  verification  of  the  attorney  was 
held  insufficient,  the  reason  generally  was  that  the  knowledge 
or  grounds  of  belief  were  omitted.  In  this  case  they  are  not 
omitted. 

YI.  Should  any  question  be  raised  by  the  appellant  that 
the  instruments  founded  on  in  the  complaint  are  not  "  for 
money  only,"  the  respondent  submits  the  following  views  : 

The  complaint  recites  the  bond  and  then  the  mortgage,  as 
collateral  to  the  bond,  and  prays  for  decree  of  foreclosure 
and  decree  for  deficiency. 

The  bond  is  a  personal  obligation  for  the  debt ;  the  mort- 
gage is  collateral  to  the  bond  for  security  of  that  debt,  and  is 
a  lien  or  security  only,  and  to  become  void  on  payment  of 
the  debt  (Kent's  Com.,  IV,  p.  147;  Stoddard  agt.  Hart,  23 
N.  Y.,  556 ;  Kortright  agt.  Cady,  21  N.  .Y.,  343). 

Foreclosure  is  merely  a  disposition  of  the  pledge  (Kent's 
Com.,  IV,  p.  205). 

The  action  of  foreclosure  is,  in  principle,  "  on  contract," 
i.  e.,  the  bond ;  but  as  it  is  also  necessary  to  have  the  pledge 
disposed  of  by  barring  the  right  of  redemption  and  a  sale  of 
the  pledge,  it  is  necessary  to  adopt  the  form  of  summons 
"for  relief"  (sec.  129  of  Code  of  Procedure).  The  form  of 
summons  does  not  change  the  remedy  or  the  nature  of  the 
cause  of  action.  Forms  of  action  must  not  be  confounded 
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with  causes  of  action,  for,  although  the  former  have  been 
changed  the  latter  remain  as  distinct  as  before  the  Code 
(Carpenter  agt.  Stilwell,  3  Abb.,  459).  The  prayer  of  the 
complaint  in  this  action  is  for  foreclosure  of  the  mortgage, 
and  for  a  personal  judgment,  under  the  bond,  against  the 
mortgagors  for  any  deficiency.  That  liability  arises  only 
under  the  bond,  not  the  mortgage. 

A  mortgagor  may  bring  his  action  on  the  bond,  without 
attempting  to  foreclose  the  mortgage  (Roosevelt  agt.  Carpen- 
ter, 28  Barb.,  426).  The  true  distinction  between  demands 
or  rights  of  action  which  are  single  and  entire  and  those 
which  are  several  and  distinct  is,  that  the  former  immediately 
rise  out  of  one  and  the  same  act  or  contract,  and  the  latter 
out  of  different  acts  or  contracts  (Secor  agt.  Sturgis,  2  Abb., 
69 ;  affirmed  16  N.  T.  [2  Smith},  548).  Claims  both  for 
legal  and  equitable  relief  may  be  united  in  one  action  (Getty 
agt.  Hudson  River  Railroad  Co.,  6  How.,  629 ;  New  York 
Ice  Co.  agt.  Northwestern  Insurance,  23  N.  T.  [9  Smith], 
357). 

There  are  several  kinds  of  mortgages,  besides  those  given 
as  collateral  security  for  payment  of  a  bond  ;  for  instance,  to 
secure  future  advances,  payment  of  notes,  existing  debts,  per- 
formance of  covenants,  &c.  In  such  cases,  the  mortgage  is 
purely  a  pledge,  and  no  personal  liability  attaches  to  the 
mortgagor ;  therefore,  the  action  upon  them  is  purely  "  for 
relief,"  while  the  action  upon  the  bond  and  mortgage  is  a 
mixed  action,  of  which  the  contract  or  bond  forms  the  basis, 
and  the  action  is,  substantially,  upon  an  instrument  for  the 
payment  of  money  only.  The  only  reason  for  the  form  of  a 
summons  "for  relief"  being  used,  is,  that  the  plaintiff 
requires  to  apply  to  the  court  before  he  can  obtain  judgment 
(sec.  129  of  Code). 

DANIELS,  J.  —  The  action  was  prosecuted  for  the  foreclos- 
ure of  a  mortgage  given   to  secure  the  amount  due  upon  a 
bond,  and  for  a  sale  of  the  mortgaged  premises. 
VOL.  LI  28 
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The  complaint  was  verified  by  the  attorney  for  the  plaintiff 
upon  the  sole  ground  that  the  action  was  upon  a  written 
instrument  for  the  payment  of  money  only,  which  was  at  the 
time  in  his  possession. 

By  the  complaint,  it  was  alleged  that  the  defendant  appeal- 
ing was  one  of  the  owners  of  the  equity  of  redemption  in 
the  mortgaged  premises,  and  upon  his  behalf  an  unverified 
answer  was  served  denying  all  the  allegations  contained  in 
the  complaint.  That  was  returned  for  the  reason  that  the 
verification  had  been  omitted,  and  the  plaintiff"  applied  for 
judgment  in  the  case  by  default.  That  was  opposed  because 
of  the  service  of  this  answer,  but  the  court  held  it  should 
have- been  verified  to  render  it  regular,  and  ordered  a  refer- 
ence, and  afterward  judgment  on  the  report  of  the  referee. 

Whether  that  decision  was  right  is  the  substantial  question 
presented  by  the  appeal,  for  the  second  order  was  only  an 
amplification  of  the  one  first  made,  for  the  purpose  of  show- 
ing that  the  reference  was  opposed  upon  the  fact  that  an  issue 
had  been  formed  in  the  action  by  the  service  of  the  defend- 
ant's answer.  The  mortgage  was  given  at  the  same  time  as 
the  bond  to  secure  the  same  debt,  and  it  was  between  the 
same  parties.  That  rendered  the  bond  and  the  mortgage 
substantially  one  instrument,  to  be  construed  and  enforced 
together  in  an  action  of  foreclosure  upon  them  (JKawson  agt. 
Lampman,  1  Seld.,  456  ;  Rogers  agt.  Smith,  47  N.  Y.,  324). 
The  foundation  of  the  action  was  the  mortgage  as  much  as 
it  was  the  bond.  It  was  upon  both  of  them,  and  they  were 
together  essential  to  the  right  of  the  plaintiff  to  maintain  it. 
In  fact,  the  mortgage  was  the  most  important  instrument  of 
the  two,  for  without  it  there  could  be  no  sale  of  the  premises 
mentioned  for  the  plaintiff's  benefit.  That  was  the  substan- 
tial foundation  of  the  relief  demanded,  and  which  was  secured 
by  the  judgment  recovered.  The  action,  therefore,  was  not 
upon  a  written  instrument  for  the  payment  of  money  only, 
but  upon  an  instrument  for  the  payment  of  money  provid- 
ing for  a  sale  of  the  defendants'  property  in  case  of  default, 
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and  for  that  reason  the  complaint  could  not  be  properly  veri- 
fied by  the  attorney,  simply  because  the  bond  was  in  his  pos- 
session (Code,  sec.  157).  The  instruments  referred  to  in  this 
provision  are  of  the  same  description  as  those  mentioned  in 
subdivision  1  of  section  129  of  the  Code,  authorizing  a 
notice  to  be  inserted  in  the  summons  that  in  case  of  failure 
to  answer  the  complaint,  judgment  will  be  taken  for  a  speci- 
fied sum  of  money ;  and  upon  which,  by  subdivision  1  of 
section  246,  judgment  may  be  recovered  of  course,  without 
application  to  the  court.  The  suits  upon  them  are  denomi- 
nated actions  on  contract  for  the  recovery  of  money  only ; 
and  as  they,  by  their  terms,  determine  the  amount  to  be 
recovered,  the  formality  of  an  application  to  the  court  is  not 
required  for  the  purpose  of  procuring  judgment  upon  them. 
It  is  in  that  class  of  cases  the  attorney  may  verify  the  com- 
plaint upon  the  possession  of  the  written  instrument  contain- 
ing the  contract,  and  not  in  those  where  an  application  to  the 
court  must  be  made  before  judgment  can  be  taken,  which  was 
required  in  this  case.  The  authorities  particularly  relied 
upon  in  support  of  the  plaintiff's  practice  were  not  cases  of 
this  description.  But  they  involved  demands  upon  which 
judgment  could  be  taken  without  any  previous  application 
to  the  court  ( Unges  agt.  Genits,  13  Abb.,  106  ;  Smith  agt. 
Rosenihdll,  11  How.,  442).  No  authority  has  been  cited, 
and  none  found,  sanctioning  the  verification  made  of  the 
complaint  by  the  plaintiff's  attorney  in  this  case,  and  the 
provisions  of  the  Code  are  directly  opposed  to  it ;  for  that 
reason,  the  reference  was  improperly  ordered  to  compute  the 
amount  due  upon  the  mortgage.  The  service  of  an  unveri- 
fied answer  was  regular  (  Williams  agt.  Rid,  11  How.,  374) ; 
and  even  though  it  was  served  simply  to  delay  the  plaintiff, 
there  was  but  one  lawful  mode  of  disposing  of  it,  and  that 
was  by  a  trial  of  the  issue  which  it  formed  upon  the  allega- 
tion of  the  complaint;  the  defendant  was  a  necessary  party 
to  the  action  for  the  foreclosure  of  the  mortgage.  He  had 
a  right  to  defend  it  and  appeal  from  the  judgment. 
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The  order  of  reference,  and  the  judgment  recovered  upon 
the  report  of  the  referee,  should  be  reversed,  and  the  action 
should  be  tried  upon  the  issue  formed  by  the  answer,  but,  as 
it  is  probable  that  the  answer  was  served  for  the  mere  purpose 
of  delay,  the  costs  and  disbursements  on  the  appeal  should 
abide  the  event  of  the  suit. 
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SUPREME  COURT. 

SARAH   C.  LOCKWOOD  agt.  WASHINGTON  J.  W.  BISHOP,  by 
WILLIAM  F.  YAIL,  bis  guardian  ad  litem. 

Life  insurance  —  construction  of  policy  —  "  their  cJifldren"  defined. 

A  policy  of  life  insurance  was  taken  out  by  B.  "for  the  use  of  his  wife 
Sarah  and  children."  The  policy  further  provided  that  in  case  Sarah, 
the  wife,  should  die  before  her  husband,  the  amount  of  the  insurance 
should  be  payable  to  "  their  children." 

The  wife  died,  leaving  her  husband  and  child  surviving. 

B.,  the  assured,  married  again,  and  of  this  subsequent  marriage  one  child 
was  born. 

Held,  that  the  child  of  the  assured  and  his  wife  Sarah  was  entitled  to  the 
whole  insurance. 

Also,  that  it  was  not  within  the  power  of  the  assured  to  dispose  of  the 
policy,  or  to  create  in  another,  who  had  advanced  the  moneys  to  pay 
the  premiums,  a  lien  upon  the  insurance  moneys,  to  the  prejudice  of 
the  beneficiary  provided  for  in  the  policy. 

Also,  that  payment  of  the  premiums,  by  a  stranger  to  the  policy,  without 
any  contract  with  the  person  entitled  to  the  benefit  of  the  policy,  gives 
no  title  to  it,  or  lien  on  the  insurance  moneys.  In  the  eye  of  the  law 
the  person  making  such  payment  is  a  mere  volunteer. 

New  York  Special  Term,  April,  1876. 

ON  the  30th  day  of  December,  1848,  Nathaniel  C.  Bishop 
caused  his  life  to  be  assured  by  the  Mutual  Benefit  Life 
Insurance  Company,  for  the  sum  of  $2,500,  "for  the  sole  use 
of  his  wife  Sarah  and  children"  The  policy  of  insurance 
further  provided  that  in  case  Sarah,  the  wife,  should  die, 
before  the  decease  of  her  husband,  the  amount  of  the  insur- 
ance should  "be  payable  to  their  children"  within  ninety 
days  after  notice  and  proof  of  the  death  of  the  assured.  The 
marriage  of  the  assured  with  Sarah,  the  wife  described  by 
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name  in  the  policy,  occurred  sometime  anterior  to  the  year 
1840. 

It  was  a  first  marriage  for  each  of  the  parties,  and  they 
were  both  childless  at  the  time.  Of  this  marriage  children 
were  born,  of  whom,  but  one  survived  at  the  date  of  the 
policy  of  insurance.  Sarah,  the  wife,  died  in  1851,  leaving 
her  husband  and  this  one  child  surviving  her.  This  child  is 
the  plaintiff  in  this  action. 

Nathaniel  C.  Bishop,  the  assured,  afterward,  and  in  Sep- 
tember, 1854,  married  again,  and  of  such  subsequent  mar- 
riage there  was  one  child,  a  son,  born,  and  who  is  the 
defendant  in  this  action. 

The  assured  died  in  1874,  leaving  two  children,  the  plain- 
tiff and  defendant,  him  surviving. 

The  plaintiff,  the  daughter  of  the  first  marriage,  claims 
the  insurance  to  be  wholly  payable  to  her.  The  defendant, 
the  child  of  the  second  marriage,  claims  to  share  the  same 
equally  with  his  sister,  the  plaintiff^  And  hence  this  action. 
The  Insurance  Company  is  itself  unconcerned  as  to  the  dis- 
position of  this  controversy,  the  amount  in  dispute  being  the 
one-half  of  the  sum  insured,  having  been  by  it  paid  into 
court,  in  pursuance  of  an  order  made  for  the  purpose. 

Martin  &  Smith,  for  plaintiff. 
D.  McMahon,  for  defendant. 

VAN  YORST,  J.  —  In  determining  the  claims  and  rights  of 
the  two-children  to  this  fund,  the  intention  of  the  father,  at 
the  time  the  insurance  was  originally  effected,  must  control, 
and  such  intention  must  be  gathered  from  the  words  of  the 
policy  itself,  by  which  the  right  of  each  must  be  settled. 
Subsequent  relations,  events  and  actions  cannot  change  the 
direction  of  this  money,  unless  contemplated  by  the  policy, 
nor  unless  the  same  was  made  dependent  upon,  and  to  be 
controlled  by  them. 
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The  bare  fact  that  the  premiums  were  continued  to  be 
paid,  and  the  policy  kept  in  force  by  the  assured,  after  the 
death  of  the  first  wife,  and  up  to  his  own  decease,  and  that 
notwithstanding  he  had  in  the  interval  married  again,  and 
had  another  child  born  to  him  in  such  second  marriage,  can- 
not divest  the  child  of  the  first  marriage  of  her  right  to  the 
whole  sum  assured,  if  by  the  terms  of  the  policy,  upon  the 
death  of  her  father  and  mother,  this  money  was  designed  for 
her  sole  use,  as  in  no  way,  other  than  by  the  payment  of  the 
premiums,  could  this  right  have  been  preserved.  Such  sub- 
sequent payment  of  premiums  by  the  assured  should  be 
deemed  to  have  been  made  to  secure  to  the  beneficiary  pro- 
vided for  the  amount  of  the  insurance,  and  not  to  let  in 
another,  neither  named  nor  contemplated  by  the  policy 
itself. 

The  policy  was  issued  "for  the  sole  use  of  his  wife  Sarah 
and  children"  As  neither  the  assured  nor  his  wife  had  any 
child  except  the  issue  of  that  marriage,  the  assurance  must 
have  been  effected  for  the  sole  use  of  the  then  wife  and  child, 
and  any  children  which  might  thereafter  be  born  of  that 
marriage.  Although  the  death  of  the  wife  in  the  lifetime  of 
the  assured  was  contemplated  as  an  event  which  might  occur, 
the  consequences  of  such  death  are  provided  for  in  these  words, 
"  then  the  amount  of  this  insurance  shall  be  payable  to  their 
children."  That  is  the  same  children  before  contemplated. 
The  children  of  the  assured  and  his  wife  Sarah. 

The  child  born  of  the  second  marriage,  an  event  unpro- 
vided for  by  the  terms  of  the  policy,  cannot  come  within  the 
meaning  of  the  term  their  children. 

This  conclusion  must  follow  from  the  word  "  their  "  finally 
used,  and  which  must  be  held  to  qualify  the  term  children  in 
the  former  part  of  the  policy,  as  it  does  when  this  term  is 
last  used.  Had  the  assured  intended  to  provide  for  children, 
born  to  him  after  the  death  of  his  wife  Sarah,  the  proper 
words  to  have  used  in  such  connection  would  have  been  hia 
children.  They  would  have  been  his  children,  but  could  not 
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properly  be  called  their  children  in  speaking  of  the  husband 
and  wife  named  in  the  policy. 

Greenfield  agt.  Mass.  Mut.  Life  Ins.  Co.,  cited  by  the 
defendant's  counsel,  and  referred  to  in  Bliss  on  Life  Insur- 
ance (Zd  ed.),  p.  572,  is  not  in  conflict  with  these  views.  An 
examination  of  that  case  shows  that  at  the  date  of  the  policy, 
and  at  the  time  of  the  death  of  the  assured,  there  were  no 
children  of  the  joint  bodies  of  Fanny  and  John  Greenfield. 

When  the  policy  was  issued,  the  husband  and  wife  each 
had  children  by  a  previous  marriage,  and  the  husband  an 
illegitimate  child. 

PKATT,  J.,  holding  that  as  there  were  no  children  of  the 
body  of  Fanny  Greenfield,  the  words  "  their  "  children  must 
have  been  used  by  John  Greenfield  to  designate  his  children 
and  her  step-children.  That  case  differs  wholly  from  the  one 
now  considered,  as  at  the  date  of  this  policy,  as  well  as  at  the 
death  of  her  mother,  the  plaintiff  was  the  only  child  of  the 
assured  and  his  wife  Sarah. 

The  remaining  question  to  be  determined  arises  from  the 
claim  setup  in  the  answer  in  favor  of  the  mother  of  the 
defendant,  and  by  her  assigned  to  him.  It  is  plead  as  a 
counter-claim.  In  support  of  this  claim,  the  mother  of  the 
defendant  testifies  that  shortly  after  her  marriage  with  the 
assured,  and  before  the  birth  of  the  defendant,  the  assured 
gave  her  the  policy  "  to  keep  alive  "  for  the  benefit  of  the 
children.  She  also  testifies  that,  for  a  period  of  nearly 
twenty  years,  she  had  handed  or  sent  the  moneys  to  her  hus- 
band to  pay  the  premiums,  and  that  he  had,  from  time  to 
time,  delivered  the  receipts  for  such  payments  to  her. 

There  is  no  positive  evidence  that  the  husband  used  the 
moneys  so  furnished  by  his  wife  for  this  purpose,  except  in 
one  instance. 

In  regard  to  this  claim  of  the  defendant,  it  must  be  first 
observed  that  the  defendant's  mother  acquired  no  right  to 
the  policy  or  the  insurance  money  by  the  delivery  of  the 
policy  to  her.  It  was  not  within  the  power  of  the  assured 
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to  dispose  of  this  policy,  or  in  such  manner  to  create  rights 
in  another  to  the  sum  insured,  to  the  prejudice  of  the 
beneficiary  for  whose  use  the  policy  was  originally  taken 
out.  This  has  been  decided  in  many  cases  (Bliss  on 
Life  Ins.  [2d  ed.~],  554,  517;  Gould  agt.  J?merson,  99 
Mass.,  154 :  Chopin  agt.  fellows,  36  Com.,  132 ;  Barrey 
agt.  Equitable  Life  Assur.  Society,  59  N.  Y.,  587 ;  Eadie 
agt.  Slimmon,  26  N.  T.,  1,  17). 

Whether  the  money  advanced  to  pay  the  premiums,  even 
though  it  be  conceded  that  they  were  actually  used  for  such 
purpose,  may  be  interposed  as  a  counter-claim,  or  set  up  by 
way  of  lien  on  the  policy  and  its  fruits,  is,  however,  quite 
another  question. 

The  learned  counsel  for  the  defendant  cites  but  one  case  in 
support  of  such  claim,  and  that  Dutton  agt.  Willner  (52  N. 
IT.,  312).  But  in  that  case  Willner,  who  advanced  and  paid 
the  premiums  necessary  to  preserve  the  policy,  was  held  to 
be  the  agent  of  the  insured,  whose  legal  representatives  were 
entitled  to  the  sum  insured.  And  as  the  insurance  was,  in 
fact,  for  the  benefit  of  the  personal  estate  of  the  assured, 
it  was  inequitable  that  the  moneys  paid  by  Willner  to  keep 
the  policy  in  force  should  not,  as  against  the  estate,  be 
allowed  to  him. 

Had  the  premiums  been  advanced  and  paid  by  the  mother 
of  the  defendant,  at  the  request  of  the  beneficiary,  there 
would  be  justice  in  the  claim  of  the  defendant  for  the 
moneys  alleged  to  have  been  advanced  by  his  mother  for 
such  purpose.  The  obligation  to  pay  the  premiums  accruing 
on  the  policy  rested  on  the  assured,  and  after  his  death  his 
legal  representatives  could  make  no  claim  for  the  repayment 
of  these  sums  out  of  the  amount  of  the  insurance.  And  I 
cannot  well  understand  how  the  assured  could,  without  the 
consent  of  the  beneficiary,  place  another  person  in  a  position 
to  acquire  a  lien  on  the  policy  or  its  fruits,  by  inducing  such 
person  to  advance  the  moneys  to  pay  the  premiums.  As 
against  the  beneficiary  such  third  person  should  not  acquire 
VOL.  LI  29 
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rights  which  the  assured  or  his  personal  representatives  could 
not  acquire. 

It  may  well  be  that  the  defendant's  mother  in  advancing 
the  moneys  for  the  premiums  did  so  under  the  conviction 
that  her  own  son,  the  defendant,  was  interested  in  the  policy, 
and  that  he  would  share  in  the  insurance.  In  this  she  was 
mistaken. 

But  the  plaintiff,  the  beneficiary,  did  nothing  to  create 
such  belief  or  conviction,  or  to  induce  such  advances.  She 
had  good  reason  to  believe  that  the  policy  was  kept  in  force 
by  the  contributions  of  her  father. 

Burridge  agt.  Rowe  (1  Y.  &  C.  [C.  (7.]),  is  an  authority 
to  the  effect  that  payment  of  the  premiums  by  a  stranger, 
without  any  contract  with  the  person  entitled  to  the  benefit 
of  the  policy,  gives  no  title  to  it,  or  lien  on  the  money.  In 
the  eye  of  the  law,  the  person  making  such  payment  is  a 
mere  volunteer. 

I  come  to  this  conclusion  upon  this  branch  of  the  case 
with  reluctance,  and  would  have  been  well  content  could  I 
have  felt  justified  in  holding  that,  to  the  extent  of  the 
moneys  actually  advanced  by  the  mother  of  the  defendant  to 
pay  the  premiums,  she  should  be  indemnified  out  of  the  fund 
in  question,  or  rather  that  the  defendant,  as  the  assignee  of 
his  mother,  succeeded  to  such  claim  of  indemnity.  But  the 
authorities  in  question  do  not  justify  it,  and  rather  remit  the 
defendant  to  a  claim  against  the  estate  of  his  father  for 
their  recovery. 

There  must  be  judgment  for  the  plaintiff. 
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SUPKEME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YOKK  agt.  WILLIAM  C. 
STEPHENS  and  THOMAS  GALE. 

Motion  by  plaintiffs  to  vacate  a  judgment  on  demurrer. 

Where  an  order  is  entered  at  special  term  for  the  defendants  on  demurrer, 
in  an  action  to  set  aside  a  contract  for  fraud,  and  it  is  arranged  and 
agreed  between  the  counsel  for  the  respective  parties  that  the  defend- 
ants shall  waive  the  costs  in  the  action,  and  the  plaintiffs  would  not 
appeal  from  the  decision,  and  "that  no  further  proceedings  should  bo 
taken  in  the  action,  but  the  same  should  be  considered  at  an  end  and 
finally  disposed  of,"  such  agreement  does  not  preclude  the  defendants 
from  entering  and  filing  a  judgment  roll  upon  the  decision. 

Where  the^order  was  entered  in  the  minutes  of  the  court  "  judgment  for 
the  defendants  upon  their  demurrer,"  but  was  stated  in  the  judgment 
roll  "judgment  for  the  defendants  upon  their  demurrer  upon  the  issues 
tlwreby  joined :"  Held,  that  the  plaintiff s  were  entitled  to  have  the  judg- 
ment roll  modified,  according  to  the  entry  of  the  decision  in  the 
minutes. 

Albany  Special  Term,  April,  18T6. 
MOTION  by  plaintiffs  to  vacate  a  judgment. 
E.  W.  Paige  &  Matthew  Hale,  for  plaintiffs. 
Hiscock,  Ruger  dc  Henry  Smith,  for  defendants. 

WESTBBOOK,  J. —  This  action  was  commenced  in  Novem- 
ber, 1868,  by  Mr.  Marshall  B.  Champlain,  then  attorney- 
general,  under  chapter  569  of  the  Laws  of  1868,  to  annul  a 
contract,  made  by  the  state  with  Stephens  and  assigned  to 
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Gale,  to  keep  in  repair  section  one  of  the  Erie  canal  for  the 
period  of  five  years  from  January  1,  1867,  and  to  do  certain 
dredging  in  the  Albany  basin,  upon  the  ground  of  fraud  ;  and 
also  to  recover  the  damages  which  the  state  had  sustained  by 
the  making  of  the  contract,  in  addition  to  the  moneys  which 
it  had  paid  in  execution  thereof,  which  were  in  excess  of  all 
benefits  received  thereunder. 

The  defendants  demurred  to  the  complaint,  alleging  as 
grounds  thereof:  "First.  That  there  is  a  defect  of  parties 
defendant,  viz. :  That  the  persons  alleged  to  have  combined 
and  confederated  with  said  defendants  should  have  been 
named,  and  should  have  been  made  parties  defendant. 
Second.  That  several  causes  of  action  have  been  improperly 
united.  Third.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action." 

The  demurrer  was  argued  at  the  Albany  special  term,  on 
June  2,  1872,  Mr.  justice  MILLER  presiding,  by  Mr.  Cham- 
plain,  attorney-general,  for  the  plaintiffs,  and  Mr.  Sanford 
E.  Church  for  the  defendants,  and  upon  a  decision  then  made,- 
sustaining  the  demurrer,  an  order  was  on  the  same  day  (June 
2,  1870)  entered,  providing :  "  That  judgment  be  given  for 
the  defendants  upon  said  demurrer,  with  leave  to  the  plaintiff 
to  amend  in  twenty  days,  upon  payment  of  costs."  The 
original  order  produced  on  the  motion  and  the  minutes  of 
special  term  show  the  actual  entry  of  the  order  upon  the  day 
stated. 

In  April,  1872,  the  then  attorney-general,  Francis  C.  Bar- 
low, appealed  to  the  supreme  court  at  general  term,  which 
appeal  was  dismissed  by  the  court  in  May,  1872.  On  appeal 
to  the  court  of  appeals  from  the  order  of  the  general  term 
dismissing  the  appeal,  such  order  of  dismissal  was  sustained. 

On  April  5,  1876,  a  judgment  roll  was  filed,  which  con- 
tains a  judgment  reciting  the  decision  of  the  special  term  of 
June  2,  1870,  the  appeal  to  the  general  term,  and  the  dis- 
missal thereof,  and  the  aforesaid  affirmance  thereof  in  the 
court  of  appeals,  and  ordering  and  adjudging  "  that  judgment 
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be  and  the  same  is  hereby  had  in  that  action  for  and  in  favor 
of  defendants  aforesaid,  upon  their  demurrer,  and  the  issues 
thereby  joined  in  this  action,  and  against  the  plaintiff,  with- 
out costs."  The  plaintiffs  now  move  to  set  aside  said  judg- 
ment mainly  on  two  grounds :  First.  That  the  cause  was 
settled  on  June  2,  1870,  and  it  was  then  agreed  that  no  fur- 
ther proceedings  should  be  taken  therein,  and  that  the  act  of 
filing  the  judgment  roll  was  a  violation  of  such  agreement, 
upon  the  faith  of  which  the  general  term  had  refused  to 
entertain  the  appeal,  and  in  which  refusal  it  had  been  sus- 
tained by  the  court  of  appeals.  Second.  That  the  judgment 
is  not  warranted  by,  and  is  broader  than,  the  order  of  June  2, 
1870,  sustaining  the  demurrer.  The  points  made  will  be  dis- 
cussed and  considered  in  the  order  just  stated. 

The  validity  of  the  first  point,  of  course,  depends  upon  the 
terms  of  the  agreement  made  in  June,  1870,  which,  and  the 
conduct  of  the  parties  under  it,  were  certainly  efficacious  to 
end  that  litigation.  But  though  the  stipulation  then  made 
arrested,  and  was  effectual  to  prevent  a  review  of  the  decision 
of  the  special  term,  it  does  not  necessarily  follow  that  the 
agreement  went  so  far  as  to  provide  that  the  effect  of  the 
decision  of  the  special  term  upon  the  rights  of  the  parties 
was  abandoned  ;  and  it  is  now  urged  by  the  defendants,  that 
so  far  from  surrendering  any  rights  acquired  by  the  decision, 
the  parties  agreed  to  be  bound  by  it  and  regard  it  as  final. 
It  is  also  further  urged  that  the  court  of  appeals  sustained 
the  dismissal  of  the  appeal  by  the  general  term,  upon  the 
ground,  not  that  the  parties  had  agreed  to  abandon  and  sur- 
render the  rights  acquired  by  the  decision  of  the  special  term, 
but  because  they  had  agreed  to  acquiesce  in  the  order  made, 
and  regard  that  as  finally  establishing  and  settling  their 
rights. 

Both  Mr.  Champlain  and  Mr.  Church  made  an  affidavit 
upon  the  motion  at  general  term,  and  no  other  was  read. 
The  former  states  that  immediately  after  the  result  of  the 
demurrer  was  announced  by  the  special  term,  the  counsel 
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of  the  defendants,  Mr.  Church,  who  had  just  been  elected 
chief  judge  of  the  court  of  appeals,  asked  him  if  he  (Mr. 
Champlain)  "  designed  to  appeal  said  action,  as,  if  any 
appeal  was  contemplated,  he  desired  to  place  the  case  in 
proper  hands,  as  he  was  going  out  of  practice ; "  to  which 
question  the  attorney-general  replied  that  "  he  did  not  intend 
to  appeal  from  such  decision,  and  that  the  considerations 
which  induced  deponent  so  to  conclude  were  that  the  act 
aforesaid"  (meaning  chapter  55  of  the  Laws  of  1870,  to 
which  reference  had  been  made  in  the  affidavit,  as  controlling 
the  opinion  of  the  judge  rendering  the  decision),  "furnished 
a  remedy,  by  empowering  the  canal  board  to  annul  such 
contract,  arid  settle  with  the  contractor,  which  was  quite  as 
prompt  and  effectual  a  remedy  as  by  action ;  and,  further, 
deponent  was  not  so  clear  in  his  opinion  as  to  the  correctness 
of  such  decision  as  to  feel  justified  in  appealing  therefrom. 'r 
Mr.  Champlain  further  said  that  "while  he  remained  in 
office  he  did  not  take  any  steps  to  appeal  from  such  decision, 
and  regards  the  action  as  at  an  end."  Mr.  Church  swears 
that  Mr.  Champlain  informed  him  "  that  he  should  not 
appeal  or  take  any  further  steps  in  the  action,  as  stated  in 
his  affidavit,  and  requested  deponent  to  waive  any  claim  for 
costs,  and  it  was  then  arranged  between  said  Champlain  and 
deponent  that  no  claim  for  costs  should  be  made,  and  no 
further  proceedings  should  be  taken  in  the  action,  but  the 
same  should  be  considered  at  an  end  and  finally  disposed  of." 
Yery  evidently  the  affidavit  of  Mr.  Champlain  indicates  no 
settlement  which  goes  any  further  than  a  promise,  or  rather 
an  announcement  by  him,  in  response  to  a  question  asking 
his  further  intentions  as  to  the  suit,  that  he  should  not 
appeal,  because  he  had  a  better  remedy  through  the  canal 
board,  and  also  because  he  had  not  sufficient  confidence  as  to 
the  incorrectness  of  the  decision  just  made  to  justify  an 
appeal.  It  is  claimed,  however,  that  the  affidavit  of  judge 
Church  goes  further,  and  establishes  that  the  parties  agreed 
"that  no  further  proceedings  should  be  taken  in  the  action," 
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and  that  this  prevented  the  filing  of  the  roll,  because  that 
act  is  "  a  proceeding  in  the  cause."  This,  it  seems  to  me, 
is  a  strained  and  not  a  natural  conclusion  from  his  words. 
It  places  an  undue  force  upon  the  expression  "  that  no 
further  proceedings  should  be  taken  in  the  action,"  and  does 
not  construe  it  in  connection  with  the  entire  affidavit,  and 
with  that  of  Mr.  Champlain,  who  states  the  same  understand- 
ing. Mr.  Church  first  says  that  Mr.  Champlain  informed 
him  "  that  he  should  not  appeal,  nor  take  any  further  steps 
in  the  action,  as  stated  in  his  affidavit,"  and  then,  upon  the 
promise  of  Church  that  he  would  waive  all  claim  for  costs,  it 
was  agreed  that  "  no  further  proceedings  should  be  taken  in 
the  action,  but  that  the  same  should  be  considered  at  an  end, 
and  finally  diposed  of."  A  disposition  of  the  cause  had  just 
been  reached,  the  parties  agree  that  that  disposition  shall  be 
final,  and  consequently  no  "  further  proceedings  "  were  to  be 
taken.  When  parties  agree  that  a  decision  just  announced 
shall  be  final  and  end  the  suit,  what  do  they  mean  when 
they  also  say  "  no  further  proceedings  shall  be  taken  in  the 
action  ? "  Do  they  mean  that  no  record  shall  be  made  up 
showing  what  had  been  done  up  to  the  time  they  agreed 
that  the  litigation  should  stop,  and  the  conclusion  reached 
be  final  ?  Nay,  if  the  parties  agree  that  a  decision  just  made 
shall  not  be  appealed  from,  but  that  by  force  of  it,  the  action 
shall  "  be  considered  at  an  end  and  finally  disposed  of,"  do 
they  mean  when  they  also  say,  that  "  no  further  proceedings" 
shall  be  had,  any  thing  more  than  that  no  further  step  in 
furtherance  of  the  objects  of  the  action  shall  be  taken  ?  And 
does  not  the  agreement  itself  require  that  the  judgment 
announced  by  the  court,  and  by  which  they  are  to  abide, 
shall  be  solemnly  made  up  and  placed  in  record  form  ?  It 
seems  to  me  that  this  is  the  natural  and  plain  meaning  of 
judge  Church.  He  does  not  pretend  that  his  client  waived 
or  surrendered  any  right  except  that  to  costs,  but  on  the  con- 
trary explicitly  declares  that  he  received  a  positive  assurance 
that  there  would  be  no  appeal,  and  that  it  was  agreed  the 
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action  "  should  be  considered  at  an  end,  and  finally  disposed 
of." 

The  construction  which  has  been  given  to  the  affidavit  is 
the  same  which  the  court  of  appeals  gave.  Judge  RAPALLO 
(52  JV.  J^.,  306),  in  delivering  the  opinion  of  that  court  evi- 
dently so  treats  it.  On  page  310  (52  AT.  T.\  he  says  :  "  The 
attorney -general  had  the  right  and  the  power  to  determine 
whether  to  acquiesce  in  such  decision  or  to  appeal;"  and 
he  also  speaks  of  his  "  having  determined  to  acquiesce" 
On  page  311  he  says,  the  agreement  "purported  to  end  the 
litigation,"  and  was,  under  the  circumstances  which  he 
details,  "  as  effectual  a  waiver  of  the  right  to  appeal  as  if 
evidenced  by  a  writing." 

Having  reached  the  conclusion  that  the  agreement  of  the 
parties  was  not  that  the  results  of  the  suit  up  to  the  time  of 
the  making  thereof  should  be  surrendered,  but  that  they 
should  be  conclusive  and  end  further  litigation,  I  do  not  see 
how  the  making  up  of  the  record  and  its  filing,  violated  any 
understanding  of  the  parties.  It  was  no  proceeding  in  the 
action,  in  the  sense  in  which  the  parties  used  that  expression. 
What  had  been  done  was  thereby  simply  preserved  and 
evidenced  for  all  future  time.  No  forward  step  was  thereby 
taken.  It  simply  ended  the  action  at  the  point  where  the 
parties  agreed  it  should  terminate,  or,  to  use  language  of 
judge  Church,  "finally  disposed  of"  it.  Without  this  record 
evidence  the  agreement  of  the  parties  would  be  always  men- 
aced. They  had  agreed  to  be  concluded  by  a  decision  made, 
and  the  act  of  making  up  the  record  simply  puts  them  where 
they  agreed  to  be,  estopped  by  a  judgment  which  had  been 
pronounced  and  which  was  evidenced  by  an  actual  order,  and 
the  roll  itself  forever  preserves  that  by  which  they  agreed  to 
abide. 

There  is,  also,  as  it  seems  to  me,  another  answer  to  this 
motion.  After  the  alleged  settlement  and  agreement  to  dis- 
continue all  further  proceedings  in  the  action  (stating  the 
transaction  as  the  plaintiffs  claim  it),  the  plaintiffs  sought  by 
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appeal  to  reverse  the  order  sustaining  the  demurrer.  The 
result  of  that  appeal  was  its  dismissal  by  the  general  term 
for  the  reasons  hereinbefore  stated,  and  on  appeal  to  the  court 
of  appeals  from  the  order  of  dismissal,  such  order  was 
affirmed.  All  this  subsequent  action  was  initiated  by  the 
plaintiffs,  and  to  the  record  evidence  of  it,  preserved  in  the 
form  of  a  roll,  the  defendants  were  clearly  entitled.  If  the 
plaintiffs  succeed  on  this  motion  the  proceedings  subsequent 
to  the  settlement  are  not  collected  and  preserved  in  the  form 
the  code  contemplates,  a  judgment  roll ;  and,  as  they  were 
all  after  the  stipulation  upon  which  the  plaintiffs  rely,  and 
were  made  necessary  by  their  own  violation  of  its  terms,  they 
have  no  right  to  complain  that  the  defendants  have  made  a 
record  of  such  subsequent  proceedings.  That  record  would 
be  unintelligible  without  the  insertion  therein  of  the  original 
order  of  the  special  term,  and  to  make  it  full  and  complete 
the  various  appeals  therefrom,  and  the  action  of  the  appellate 
tribunals  had  to  be  stated.  No  reason  occurs  to  me,  even  if 
the  view  of  the  plaintiffs  of  the  original  agreement  is  correct, 
why  the  record  should  be  obliterated,  containing  as  it  does, 
the  history  of  after-occurring  events. 

Upon  the  other  point  made  upon  this  motion,  the  plain- 
tiffs should  so  far  prevail  as  to  modify  the  judgment.  The 
demurrer  was  upon  three  grounds,  and  the  order  of  June  2d, 
1870,  simply  gave  judgment  "for  the  defendants  upon  their 
demurrer."  It  fails  to  say,  as  the  judgment  does,  "  upon  the 
issues  thereby  joined."  I  am  aware  that  the  counsel  for  the 
defendants  argne  that  a  general  judgment  upon  a  demurrer 
necessarily  covers  every  issue  presented  by  it,  and  that  there- 
fore the  judgment  and  order  are  not  in  conflict.  I  do  not 
say  that  this  position  is  unsound.  The  counsel  for  the  plain 
tiffs  dispute  it.  If  the  counsel  for  the  defendants  are  right, 
the  conformity  of  the  judgment  to  the  order  will  work  no 
prejudice ;  if  they  are  wrong,  however,  the  plaintiffs  are 
seriously  injured,  because  the  record  which  is  to  be  used  as 
evidence  upon  a  trial,  now  actually  in  progress,  must  for  that 
VOL.  LI  30 
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purpose  be  effectual  as  it  reads,  as  there  will  be  no  time  to 
correct  it  by  appeal  from  this  decision,  nor  can  the  result  of 
this  motion  be  remedied  by  an  appeal  in  the  action  in  which 
the  record  is  to  be  used  as  evidence.  The  judgment  will  be 
so  amended  as  to  use  the  language  of  the  order. 

NOTE. —  Suppose  the  agreement  of  the  counsel  on  the  settlement  of  this 
action  had  stated  "that  no  further  proceedings  should  betaken  in  the 
action,  to  the  prejudice  of  either  party"  would  not  the  making  up  and 
docketing  of  a  judgment  roll  upon  the  decision  of  the  special  term  some 
four  years  after  it  was  made,  for  the  purpose  of  setting  up  the  judgment 
as  a  bar  to  another  action  brought  by  the  plaintiffs  for  the  same  cause, 
most  seriously  prejudice  the  plaintiffs,  as  the  decision  at  the  special  term 
could  not  be  interposed  as  such  bar, being  an  order  for  judgment  merely? 
It  would  seem  that  the  actual  agreement  made  is  not  only  stronger  than 
the  one  above  supposed,  but  is  absolute  in  its  terms,  which  was  so. held  by 
the  general  term  and  the  court  of  appeals,  denying  the  plaintiffs'  right  to 
appeal  as  being  a  violation  of  it. — [REP. 


NEW  YORK  PRACTICE  REPORTS. 


People  agt.  Stephens. 


SUPREME  COURT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  WILLIAM  C> 
STEPHENS,  THOMAS  GALE  and  others. 

Action  by  the  state  to  recover  damages  —  contract  — fraudulent  combination 
and  conspiracy  —  action  in  bar  —  nonsuit. 

Where  the  state  brought  an  action  against  four  principal  defendants, 
claiming  damages  for  a  fraudulent  combination  and  conspiracy  in 
obtaining  a  contract  from  the  state  in  reference  to  the  performance  of 
public  work  for  it,  and  it  appeared  on  the  trial  that  previously  the  state 
had  commenced  an  action  against  two  of  the  same  defendants  for  pre- 
cisely the  same  cause,  which  was  tried  upon  a  demurrer  interposed  by 
the  defendants  upon  three  grounds,  two  of  the  grounds  not  going  to  the 
merits  of  the  action,  and  the  other  involving  the  merits,  and  judgment 
was  rendered  on  the  trial  some  two  or  three  years  since  for  the  defend- 
ants on  the  demurrer  : 

Held,  that  this  judgment  was  a  bar  to  the  present  action,  and  a  nonsuit 
was  proper. 

The  judgment  of  a  court  of  competent  jurisdiction  upon  a  question 
directly  at  issue  between  parties,  unless  reversed,  forever  concludes 
and  estops  all  parties  to  the  action,  and  those  in  privity  with  them  from 
questioning  its  accuracy  or  justice  in  another  action.  And  this  rule 
applies  equally  to  judgments  on  demurrer. 

The  demurrer  in  the  first  action  in  this  case  was  but  a  single  demurrer, 
although  it  was  based  upon  three  grounds.  It  was  this  demurrer  which 
came  on  for  argument  and  upon  which  the  court  ordered  judgment  for 
the  defendants. 

This  demurrer  was  sustained,  not  in  part  but  as  a  whole,  and  that  could 
only  be  done  by  reaching  a  conclusion  unfavorable  to  the  plaintiffs 
upon  every  issue  it  presented.  The  judgment  on  the  demurrer  in  favor 
of  the  two  defendants  in  that  action  being  rendered  on  the  merits  of  the 
action  and  being  final,  it  presented  a  complete  estoppel  in  their  favor  in 
this  action. 

All  the  acts  of  the  two  defendants  set  out  in  the  complaint  in  the  former 
action,  and  which  are  identically  the  same  as  those  contained  in  the 
complaint  in  the  present  action,  are  charged  as  done  in  confederacy 
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and  combination  with  others,  those  others  being  the  present  defendants, 
not  then  sued,  and  it  was  of  those  acts  then  and  now  charged,  this 
court  solemnly  decided  and  adjudged,  in  the  language  of  the  demurrer, 
that  they  were  not  "  sufficient  to  constitute  a  cause  of  action." 

Therefore,  the  two  defendants  in  this  action,  not  sued  in  the  former 
action,  being  in  privity  with  the  two  defendants  in  the  former  action, 
the  estoppel  in  their  favor  is  just  as  effectual  as  in  favor  of  the  two 
defendants  in  the  former  action. 

The  proposition  that  where  a  contract  for  work,  labor  and  services  has 
been  procured  by  an  illegal  and  unlawful  combination  to  put  up  the 
price,  the  party  for  whom  the  work  is  done  can,  with  full  knowledge  of 
such  combination,  require  and  demand  its  performance  voluntarily  and 
with  full  knowledge  pay  the  stipulated  price,  and  then  in  an  action 
recover  his  damages,  which,  of  course,  is  the  difference  between  the 
price  which  the  contract  calls  for  and  the  sum  for  which  it  could  have 
been  let  had  such  combination  not  existed,  cannot  be  maintained. 

When  the  party  complaining  directs  and  requires  the  fulfillment  of  such 
contract,  he  stands  before  the  court  asking  compensation  for  his  own 
folly,  and  redress  for  a  grievance  which  he  has  himself  created,  a  redress 
to  which  he  is  not  entitled,  because  he  has  himself  directed  such  fulfill- 
ment. 

The  state,  as  a  party  to  such  contract,  acts'  through  its  legally  constituted 
officers,  whose  powers  are  plainly  defined  by  law,  and  within  these 
powers  actually  conferred  upon  such  officers,  their  action  is  as  obli 
gatory  upon  the  parties  whom  they  represent  as  that  of  the  agent  of  the 
private  citizen. 

Albany  Circuit,  January,  1876. 

MOTION  by  defendants  for  a  nonsuit. 

E.  W.  Paige  &  Matthew  Hale,  for  people. 

Frank  Hiscock,  William  C.  Ruger  &  Henry  Smith,  for 
defendants. 

WESTBROOK,  J.  —  This  action  was  commenced  in  March, 
1873,  by  Francis  0.  Barlow,  then  attorney-general  of  the 
state.  Its  object  is  to  recover  the  damage  which  the  plain- 
tiffs have  sustained  by  reason  of  a  contract  made  between  the 
state  and  the  defendant  Stephens,  dated  the  31st  day  of 
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December,  1866,  whereby  the  latter  undertook  to  keep  sec- 
tion number  one  of  the  Erie  canal  in  repair,  as  in  the  con- 
tract is  particularly  defined,  for  the  period  of  five  years  from 
the  1st  day  of  January,  1867,  for  the  price  or  sum  of  $70,000 
per  year,  and  also  during  the  same  period  to  dredge  the 
Albany  basin  and  remove  and  deposit  the  material  exca- 
vated, likewise  particularly  described  in  said  contract,  for  the 
sum  of  seventy  cents  per  cubic  yard.  This  contract,  imme- 
diately upon  its  execution,  was,  with  the  consent  of  the  state, 
assigned  by  the  defendant  Stephens  to  the  defendant  Gale, 
who,  as  the  complaint  avers,  "  represented  as  well  himself  as 
the  defendants  Belden  and  Denison,  *  *  *  and  that 
said  Gale  and  said  Belden  and  Denison  have  performed  said 
contract." 

From  the  statement  just  made  it  will  be  seen  that  the  ful- 
fillment of  the  contract  according  to  its  terms  is  conceded, 
and  that  no  claim  is  made  for  damages  founded  upon  an 
unfaithful,  dishonest  or  improper  compliance  with  the  condi- 
tions of  the  agreement.  On  the  contrary,  a  further  inspection 
of  the  complaint  shows  that  the  alleged  wrongful  acts  of  the 
defendants  for  which  redress  is  sought  were  anterior  to  the 
execution  of  the  instrument,  under  which  the  work  was  per- 
formed. It  is  alleged  that,  on  the  28th  day  of  December, 
1866,  "  the  contracting  board,"  which  "  was  a  board  of  pub- 
lic officers  created  by  law,  and  consisting  of  the  three  canal 
commissioners  of  the  state  of  New  York,  the  state  engineer 
and  surveyor,  and  the  auditor  of  the  canal  department,"  were, 
according  to  their  advertisement,  on  that  day  to  receive  pro- 
posals to  do  the  work,  which  was  let  as  before  stated  to  the 
defendant  Stephens,  and  performed,  as  also  before  stated,  by 
the  defendants  Gale,  Belden  and  Denison.  That  in  order  to 
compel  the  plaintiffs  to  let  the  work  at  higher  rates  than  it 
was  reasonably  worth,  and  above  those  which  could  have 
been  obtained  upon  a  fair  competition,  "  the  defendants  com- 
bined, conspired  and  confederated  together  to  deceive  and 
defraud  the  plaintiffs,"  and  to  that  end,  before  the  bids  were 
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opened  on  that  day,  organized  a  meeting,  at  which  the  right 
or  privilege  of  bidding  for  such  work,  and  controlling  all 
other  bids,  was  sold  at  auction,  by  which  certain  of  the 
defendants  obtained  the  control  of  the  bids.  That  such  con- 
trol having  been  obtained,  some  bids  were  withdrawn,  others 
were  made  informal,  other  bidders  were  induced  to  with- 
draw, and  by  those  means,  in  ignorance  of  the  combination 
and  conspiracy,  the  contracting  board  aforesaid  were  induced 
to  accept  a  bid  which  was  in  the  name  of  the  defendant  Ste- 
phens, and  to  award  to  him  the  contract.  That  also  by  these 
means  the  officers  of  the  state,  supposing  that  the  terms  of 
Stephens  were  the  best  to  be  obtained,  a  much  larger  price 
was  agreed  to  be  paid  for  the  work  than  it  was  reasonably 
worth,  and  thus  the  state  was  greatly  damnified  and  injured 
by  the  payment  of  the  excessive  prices  stipulated  for  in  the 
agreement. 

The  present  trial,  with  a  struck  jury,  was  commenced 
April  3,  1876,  and,  at  the  close  of  the  plaintiffs'  evidence, 
and  after  some  documentary  testimony  had  been  given  by  the 
defendants  to  enable  them  to  present  the  questions  involved 
therein,  a  motion  is  made  in  behalf  of  the  defendants  for  a 
nonsuit,  upon  substantially  two  grounds :  First.  That  the 
plaintiffs  are  barred  from  maintaining  this  action  by  reason 
of  a  former  judgment  of  this  court  rendered  in  one  brought 
by  these  plaintiffs  against  two  of  these  defendants,  Stephens 
and  Gale,  on  tht  2d  day  of  June,  1870.  Second.  That 
whatever  conspiracy  existed,  the  state,  having  (as  is  claimed 
the  evidence  fully  establishes),  with  full  knowledge  thereof, 
insisted  upon  the  performance  of  the  contract,  and  having 
voluntarily,  with  complete  information  of  every  fact  now 
relied  upon  as  a  ground  of  recovery,  paid  its  money,  is  in  no 
situation  to  recover  damages  for  acts  which  itself  directed, 
and  which,  by  such  direction,  it  determined  should  be  incurred. 
These  propositions  were  discussed  with  very  great  learning 
and  ability  by  the  counsel  representing  the  various  parties, 
and  present  questions  of  gravity  and  importance  as  well  as 
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novel  and  interesting.  They  have  been  considered  with  all 
the  care  which  continuous  daily  duty  in  the  court  room 
afforded,  and  the  results  of  such  consideration  will  now  be 
stated.  N 

The  prior  suit,  the  judgment  in  which  is  pleaded  as  a  bar 
to  any  recovery  in  this,  was  commenced  in  November,  1868. 
It  was  an  action  brought  by  the  plaintiffs  in  this,  the  people 
of  the  state  of  New  York,  against  two  of  the  present  defend- 
ants, William  C.  Stephens,  the  original  contractor,  and 
Thomas  Gale,  the  assignee,  and  one  of  the  executors  of  such 
contract.  The  object  of  the  action  was  to  set  aside  the  same 
agreement  which  is  the  subject  of  controversy  in  this,  on 
account  of  the  identical  alleged  unlawful  and  illegal  acts 
which  are  urged  as  the  grounds  of  recovery  in  the  present ; 
and  also  to  recover  the  damages  which  the  state  had  sustained 
up  to  the  time  of  bringing  such  action,  by  reason  of  such 
contract  and  the  execution  thereof.  There  is  no  substantial 
fact  alleged  in  the  complaint  in  the  present  cause  which  was 
not  also  averred  in  the  other,  and  many  parts  of  each  are 
clothed  in  the  same  language.  To  justify  a  recovery  in 
either  case,  according  to  the  theory  of  the  plaintiffs,  the 
same  facts  would  be  proved  and  the  same  arguments  urged. 
The  only  difference  upon  the  trial  of  the  two  actions  would 
be,  that  when  this  suit  was  commenced  the  contract  had  been 
fully  performed;  and  the  conduct  of  the  state  thereupon, 
since  the  commencement  of  the  previous  action,  places  the 
defendants  in  a  position  to  urge  other  and  additional  acts  in 
could  have  been  urged  against  the  maintenance  of  the  other, 
support  of  the  second  ground  of  nonsuit  to  those  which 

To  the  complaint  in  the  former  action  a  demurrer  was 
interposed  by  the  defendants,  assigning  three  grounds,  viz. : 
"  First.  That  there  is  a  defect  of  parties  defendant,  viz. : 
That  the  persons  alleged  to  have  combined  and  confederated 
with  said  defendants  should  have  been  named,  and  should 
have  been  made  parties  defendant.  Second.  That  several 
causes  of  action  have  been  improperly  united.  Third.  That 
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the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action."  This  demurrer  was  argued  at  a  special 
term  of  the  supreme  court  held  by  Mr.  justice  MILLER  in 
the  city  of  Albany,  on  the  2d  day  of  June,  1870.  An 
order  entered  upon  the  same  day  recites  and  declares : 
"  This  action  coming  on  for  argument  upon  the  demurrer 
therein  to  the  plaintiffs'  complaint,  and  after  hearing  Sanford 
E.  Church,  of  counsel  for  defendants,  and  Marshall  B.  Cham- 
plain,  attorney-general,  for  the  people,  it  is  ordered  that 
judgment  be  given  for  the  defendants  upon  said  demurrer, 
with  leave  to  the  plaintiffs  to  amend  within  twenty  days 
upon  payment  of  costs." 

After  the  decision  in  favor  of  the  defendants  upon  such 
demurrer  and  the  filing  of  the  original  order  just  given,  and 
its  entry  upon  the  minutes  of  the  court,  no  further  proceed- 
ings were  had  in  said  action  until  the  year  1872,  when  Mr. 
Barlow,  who  had  succeeded  Mr.  Champlain  as  attorney- 
general  of  the  state,  appealed  from  such  order  to  the  general 
term  of  the  supreme  court.  That  appeal  was,  on  affidavits 
duly  served  by  defendants,  and  on  motion  made  in  their 
behalf,  on  the  7th  day  of  May,  1872,  dismissed  by  the  gen- 
eral term.  On  appeal  from  such  order  of  dismissal  to  the 
court  of  appeals,  the  action  of  the  general  term  was  sustained, 
upon  the  ground  that  the  parties  to  the  action  had  agreed  to 
be  bound  by  the  decision  of  the  special  term,  and  the  plain- 
tiffs had  effectually  waived  all  right  to  appeal.  (See  opinion 
of  the  court  of  appeals  in  52  N.  Y.,  310,  and  also  that  of 
the  present  judge,  delivered  upon  a  motion  made  during  the 
progress  of  this  trial  to  set  aside  the  judgment  entered  in 
the  action.)  After  the  decision  of  the  court  of  appeals,  and 
in  March,  1876,  a  formal  roll,  containing  all  the  proceedings, 
pleadings  and  papers  in  the  action,  and  ordering  judgment 
in  favor  of  the  defendants  upon  the  demurrer,  without  costs 
(the  right  to  costs  having  been  waived  upon  the  stipulation 
of  the  plaintiffs  not  to  appeal  from  the  order  of  the  special 
term),  was  duly  filed ;  and  such  judgment  roll  and  original 
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order  sustaining  the  demurrer  are  in  evidence  upon  this  trial. 
The  effect  of  that  judgment  upon  the  present  action  is  the 
first  question  which  the  motion  for  a  nonsuit  presents. 

The  judgment  of  a  court  of  competent  jurisdiction  upon  a 
question  directly  at  issue  between  parties,  unless  reversed, 
forever  concludes  and  estops  all  parties  to  the  action  and 
those  in  privity  with  them,  from  questioning  its  accuracy  or 
justice  in  another  action.  This  rule,  so  essential  to  peace 
and  repose,  and  so  preventive  of  endless  and  vexatious  liti- 
gation, is  also  so  firmly  rooted  and  grounded  in  every  enlight- 
ened system  of  jurisprudence  that  it  is  at  once  conceded,  and 
has  not  now  been  questioned.  That  this  principle  is  fully 
applicable  to  a  judgment  rendered  upon  a  demurrer,  the 
plaintiffs  likewise  concede,  and  the  authorities  are  abundant 
to  justify  such  concession  (Bouchaud  agt.  Dias,  3  Denio, 
238 ;  Hunt  agt.  Terrell,  7  J.  J.Marsh.,  67 ;  Wilson  agt.  Ray, 
24  Indiana,  156 ;  Ferguson  agt.  Couster,  8  Georgia,  524 ; 
Gray  agt.  Gray,  34  Georgia,  499 ;  Perkins  agt.  Moses,  16 
Ala.,  17;  Robinson  agt.  Ilowderd,  5  Cal.,  428;  City  Bank 
agt.  Waldon,  1  La.  Ann.,  4).  While  the  counsel  for  the 
plaintiffs  do  not  deny  the  general  propositions  we  have  stated, 
they  nevertheless  urge  that  as  the  demurrer  specified  three 
grounds,  judgment  might  have  been  given  upon  one  or  both 
of  the  first  two,  which  did  not  reach  the  merits  of  the  action, 
and  not  upon  the  third,  which  did,  and  therefore  it  does  not 
appear  that  a  court  of  competent  jurisdiction  has  ever  decided 
in  an  action  against  these  defendants  or  any  of  them,  that  the 
alleged  acts  set  out  in  the  complaint  afforded  to  the  plaintiffs 
no  ground  of  action  upon  the  contract,  norre  dress  and  com- 
pensation for  the  damages  which  they  have  sustained  in  its 
performance  or  by  its  fulfillment.  Is  this  proposition  sound, 
and  do  not  the  order  and  judgment,  presumptively  at  least, 
show  that  the  merits  of  the  case  were  in  fact  determined  ? 
There  was  but  a  single  demurrer,  though  it  was  based  upon 
three  grounds.  It  was,  according  to  the  order  and  judgment, 
"  the  demurrer  "  which  came  on  for  argument  at  the  special 
VOL.  LI  31 
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term,  and  it  was  u  upon  said  demurrer"  that  judgment  in 
favor  of  the  defendants  was  given.  It  was  sustained,  not  in 
part  but  as  a  whole,  and  that  could  only  be  done  by  reaching 
a  conclusion  unfavorable  to  the  plaintiffs  upon  every  issue 
which  it  presented.  It  does  not  seem  to  me  to  be  either 
forced  or  strained  reasoning  which  thus  concludes,  but  quite 
the  contrary.  It  is  scarcely  to  be  for  a  moment  argued  that 
the  learned  attorney-general,  who  presented  this  case  for  the 
plaintiffs,  would  have  been  so  careless  or  obtuse  as  to  permit 
the  order  to  be  entered  in  this  form  unless  he  well  under- 
stood that  the  decision  went  to  the  very  core  of  the  action. 
So  to  suppose  would  be  to  condemn  the  wisdom  of  the  popu- 
lar will,  which  made  him  the  attorney  of  the  state  and  the 
people's  mouthpiece  in  the  judicial  tribunals.  Do  the 
authorities  conflict  with  this  view  ?  Let  us  examine  them. 

In  Estep  agt.  Larsh  (21  Indiana,  190)  the  record  did  not 
show  the  grounds  of  demurrer ;  and  as  it  did  not  appear  that 
either  went  to  the  merits  the  estoppel  was  not  sustained. 

In  Birch  agt  Funk  (2  Metcalfe  [JKy.],  444)  the  petition, 
to  which  the  demurrer  had  been  sustained,  omitted  many 
facts  essential  to  the  relief  demanded,  and  this  was  held  to 
be  no  bar  to  a  second  which  contained  them. 

In  Griffin  agt.  Seymour  (15  Iowa,  30)  there  were  two 
grounds  of  demurrer  stated :  "  1.  For  the  reason  that  there 
was  a  misjoinder  of  parties.  2.  That  the  petition  did  not 
show  such  a  state  of  facts  as  would  entitle  the  plaintiff  to 
recover."  The  demurrer  was  sustained,  but  upon  what  ground 
does  not  appear.  The  plaintiff  appealed  from  the  ruling  of 
the  district  court,  and  upon  the  hearing  in  this  court  the 
judgment  was  affirmed.  By  referring  to  the  opinion  (see  10 
Iowa,  223)  it  will  be  observed  that  this  court  held  that  there 
was  a  misjoinder  of  parties,  and  that  in  this  respect  the 
demurrer  was  well  taken.  The  question  presented  by  the 
second  cause  of  demurrer  does  not  appear  to  have  been  raised, 
or  at  least  passed  upon."  To  this  statement  of  facts,  copied 
from  the  reported  case,  the  remarks  of  BALDWIN,  0.  J.,  in  his 
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opinion,  need  only  be  added :  u  It  is  not  to  be  presumed,"  he 
says,  "  that  the  court  would  pass  upon  the  merits  of  the  case, 
after  having  determined  that  the  proper  parties  were  not 
before  him,  and  that  a  judgment  could  not  be  rendered  in 
that  form  of  action." 

In  the  most,  if  not  all,  of  the  other  cases  cited  by  the  plain- 
tiffs' counsel  it  did  not  presumptively  appear  that  the  point 
involved  in  the  action  sought  to  be  maintained  had  been 
decided  in  the  former.  The  most  that  could  be  said  in  favor 
of  the  estoppel  was,  that  the  record  was  not  inconsistent  with 
the  decision  of  the  question  —  it  might  or  might  not  have  been 
determined.  Lawrence  agt.  Hunt  (10  Wendell,  80)  is  one 
of  that  character.  It  was  an  action  for  the  non-delivery  of 
wheat,  and  a  former  judgment  was  pleaded  in  bar.  In  the 
first  action  the  defendant  in  the  second  had  prosecuted  the 
plaintiff  in  the  latter  for  wheat,  rye  and  corn  sold  and 
delivered.  The  claim  for  the  wheat  had  been  resisted,  in 
part  at  least,  upon  the  ground  that  the  contract  was  with 
Lawrence  alone.  "  Hunt  had  a  verdict,  for  what  amount 
does  not  appear  from  the  case."  The  plea  was  overruled 
because  it  did  not  appear  that  the  verdict  covered  the  wheat, 
non  constat,  but  the  jury  predicated  the  whole  thereof  upon 
the  rye  and  corn,  and  hence  there  could  be  no  estoppel.  This 
differs  very  widely  from  a  case  in  which  the  judgment  pro- 
fesses to  cover  every  point,  as  we  have  endeavored  previously 
to  show.  It  was  the  demurrer,  the  whole  of  it,  which  the 
order  professed  to  sustain. 

The  limits  of  an  opinion  forbid  a  critical  examination  of 
every  case  cited  by  the  learned  counsel  for  the  plaintiffs  upon 
the  argument.  They  will  be  found,  however,  easily  explain- 
able upon  the  principle  we  have  stated,  i.  e.,  that  it  did  not 
presumptively  appear  that  the  question  involved  in  the  second 
suit  was  decided  in  the  first.  A  very  large  number  of  cases 
sustaining  the  doctrine  which  we  have  stated  can  also  be 
found.  A  few,  and  only  a  few,  of  them  are  White  agt. 
Simonds  (33  Vermont,  178) ;  Foote  agt.  Gibbs  (1  Gray,  412) ; 
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Jennison,  Treasurer,  agt.  Inhabitants  of  West  Springfield 
(13  Gray,  544);  Day  agt.  Vallette  (25  Indiana,  42);  Cham- 
pion, agt.  Plymouth  Con.  Society  (42  Barbour,  441) ;  Burwell 
agt.  Knight  (51  Barbour,  269) ;  7%0  Yonkers  and  New  York 
Fire  Insurance  Company  agt.  Bishop  (1  Daly,  449) ;  and 
Sheldon  agt.  Edwards  (35  ^.  JT.,  279).  We  should,  did  not 
a  recent  decision  of  the  supreme  court  of  the  United  States 
render  further  discussion  unnecessary,  endeavor  to  show  that  by 
tlrese  authorities  principles  decisive  of  the  question  under 
consideration  are  abundantly  settled.  The  case  of  House 
agt.  Mullen  (22  Wallace,  42),  not  cited  by  counsel  on  either 
side  during  the  argument,  is,  however,  so  directly  in  point 
that  the  counsel  for  the  plaintiffs  would  not,  had  attention 
been  drawn  to  it,  have  pressed  the  discussion,  and  renders  the 
citation  or  examination  of  any  other  authority  unnecessary. 
In  that  case  there  was  a  demurrer  to  the  bill  in  chancery  which 
set  up  several  grounds,  some  reaching  the  merits  of  the  action 
and  others  not.  The  decree  in  the  court  below  declared  : 
"  This  cause  coming  on,  etc.,  *  *  *  it  is  considered  by 
the  court  that  the  said  demurrer  of  the  defendants  *  *  * 
be  sustained,"  and  the  reporter  calls  attention  to  the  fact  that 
the  dismissal  of  the  complaint,  for  which  the  order  also  pro- 
vided, "  was  general  and  absolute  —  not  one  for  error  or 
defect  of  parties,  or  without  prejudice."-  On  appeal  to  the 
highest  legal  tribunal  of  the  nation  it  was  reversed  for  the 
reason  that  as  the  decree  stood  it  would  bar  another  suit. 
Judge  MILLER  (pages  46,  47),  after  declaring  "  there  are 
grounds  stated  in  the  demurrer  which  would,  if  sustained,  be 
a  bar  to  any  other  suit,"  says :  "  It  does  not  appear  by  the 
decree,  or  by  the  order  sustaining  the  demurrer,  on  which  of 
the  grounds  set  out  in  the  latter  it  was  sustained,  or  on  what 
ground  the  bill  was  dismissed.  As  the  record  stands  this 
decree  might  be  pleaded  successfully  as  a  bar  to  any  other 
bill  brought  by  Eliza  House  or  by  Mary  Hunter,  her  child,  in 
assertion  of  her  right  to  this  lot,  though  we  are  of  opinion 
that  the  only  defect  in  the  bill  is  that  it  shows  no  interest  in 
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Mary  Hunter,  while  it  does  show  a  good  cause  for  equitable 
relief  on  the  part  of  Eliza  House.  If  the  decree  had  dis- 
missed the  bill  without  prejudice,  or  had  stated  as  the  ground 
of  dismissal  the  misjoinder  of  parties,  or  want  of  interest  in 
two  of  them,  we  would  have  affirmed  it ;  but  to  prevent  what 
may  be  a  great  injustice,  we  must  reverse  the  present  decree, 
and  remand  the  case,  with  directions  to  allow  plaintiffs  to 
amend  their  bill  as  they  may  be  advised,  and  if  they  fail  to 
do  this  within  a  reasonable  time  to  dismiss  it  without  preju- 
dice." 

No  language  or  argument  which  we  may  employ  can  ren- 
der the  decision  just  referred  to  more  apparently  applicable 
to  the  question  now  being  considered  —  is  the  judgment 
upon  the  demurrer  to  be  regarded  as  rendered  upon  the 
merits  of  the  action  —  than  the  simple  perusal  of  the  case 
itself.  It  is  useless,  with  this  very  high  authority  controlling 
us,  to  argue  from  the  apparent  frivolousness  of  the  other 
grounds  of  demurrer,  that  the  order  sustaining  it  must  have 
been  based  upon  the  third,  which  went  to  the  merits  of  the 
action.  Neither  is  it  necessary  to  prove  that  the  affidavits, 
upon  which  the  order  of  the  general  term  of  this  court  dis- 
missing the  appeal  from  the  order  sustaining  the  demurrer 
was  made,  showing  as  they  do  that  the  order  was  decisive  of 
the  merits,  and  forming  part  of  the  judgment  roll  in  evi- 
dence, are  evidence  upon  this  trial  to  declare  the  point  on 
which  the  decision  turned.  The  order  as  it  stands  must  be  so 
construed,  and  we  have  therefore  a  former  judgment  of  this 
court  forever  and  irreversibly  (all  remedy  by  appeal  being 
lost)  establishing  that,  as  against  the  defendants  Gale  and 
Stephens  at  least,  the  state  has,  upon  the  identical  facts 
found,  no  cause  of  complaint  whatsoever.  Nor  is  the  effect 
of  the  former  judgment  upon  this  action  in  any  wise  weak- 
ened by  the  consideration  that  additional  and  subsequently 
accruing  damages  are  now  also  sought  to  be  recovered.  The 
right  to  them  is  urged  upon  the  same  grounds  —  the  same 
alleged  frauds,  the  same  alleged  conspiracy  —  and  these  are 
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swept  away.  That  upon  which  the  cause  of  action  depends 
has  been  adjudged  to  be  insufficient,  and  as  in  Bouchaud  agt. 
Dias  (3  Den.,  238),  which  was  precisely  like  this  in  the  par- 
ticular that  other  damages  were  sought  than  those  involved 
in  the  first  action  in  which  the  judgment  upon  the  demurrer 
was  rendered,  judge  BKONSON  truly  said,  so  we  may  now 
say :  "  The  matter  which  the  plaintiff  now  attempts  to  agi- 
tate anew  is  res  judicata"  The  estoppel  in  fa-vor  of  Ste- 
phens and  Gale  is  complete,  and  its  effect  upon  the  other 
defendants  must  next  be  considered. 

Attention  has  already  been  drawn  to  the  allegations  of  the 
complaint  in  this  action,  declaring  that  "  the  defendant  Ste- 
phens assigned  said  contract  to  the  defendant  Gale  (who 
represented  as  well  himself  as  the  defendants  Belden  and 
Denison)  *  *  *  and  that  said  Gale  and  said  Belden  and 
Denison  have  performed  said  contract."  The  defendants 
Belden  and  Denison  being  in  privity  with  the  defendant 
Gale  that  the  estoppel  in  their  favor  is  just  as  effec- 
tual as  in  favor  of  Gale,  will  not  be  denied.  The  rule 
as  to  an  estoppel  created  by  a  judgment  is  scarcely 
ever  stated  without  including  privies  as  well  as  parties. 
If  the  state,  by  reason  of  the  former  adjudication,  is  con- 
cluded from  maintaining  the  suit  against  Gale,  the  right 
to  sustain  it  against  Belden  and  Denison  will  not  be  argued. 
It  is  claimed,  however,  that  the  former  judgment  affords  no 
protection  to  the  other  defendants,  because  a  party  may  fail 
to  recover  against  one  joint  wrong-doer  and  yet  succeed  as 
against  others.  This  is  undoubtedly  true«when  a  case  turns 
upon  evidence  given.  The  proof  may  be  sufficient  to  justify 
a  recovery  against  one,  but  insufficient  as  to  another.  Has 
it,  however,  ever  been  held  that  upon  the  same  proof  against 
two  the  same  court  would  be  justified  in  holding  the  one 
guilty  of  actionable  conduct  whilst  the  other  was  not  ?  The 
tribunal  which  would  administer  justice  upon  any  such  prin- 
ciple would  deserve  to  be  stripped  of  its  judicial  functions, 
and  be  condemned  to  eternal  infamy. 
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All  the  acts  of  the  Defendants  Gale  and  Stephens  set  out 
in  the  complaint  in  the  former  action,  and  which  are  identi- 
cally the  same  with  those  contained  in  the  complaint  in  the 
present,  are  charged  as  done  in  confederacy  and  combination 
with  others,  those  others  being  the  present  defendants,  not 
then  sued  ;  and  it  was  of  those  acts,  then  and  now  charged, 
this  court  gravely  and  solemnly  decided  and  adjudged,  in  the 
language  of  the  demurrer,  that  they  were  not  "  sufficient  to 
constitute  a  cause  of  action."  If  they  were  not  then,  are 
they  now  ?  Has  their  color  or  complexion  changed  with  the 
lapse  of  years,  or  must  this  court  change  its  view  of  the 
same  facts  because  performed  by  parties  now  for  the  first 
time  named,  though  then  included  as  co-conspirators  and  con- 
federates ?  Stephens,  Gale,  Belden  and  Denison  were,  so  to 
speak,  the  principal  conspirators.  It  was  that  which  they 
obtained  which  worked  the  alleged  injury  and  damage  to  the 
state.  The  others  were  simply  their  aiders  and  abettors. 
When  it  has  been  judicially  declared  that  those  who  have 
received  the  profits  of  the  acts,  and  who  also  helped  to  do 
them,  are  not  amenable  to  the  state  by  action,  it  must 
necessarily  follow  that  their  mere  aiders  in  those  acts  can 
be  no  more  amenable.  When  the  act  of  the  principal  has 
been  judicially  declared  to  be  no  crime,  the  conviction  of 
the  accessory  would  be  a  legal  impossibility ;  and  so,  when 
the  former  judgment  requires  us  to  hold  that  Stephens, 
Gale,  Denison  and  Belden  have  done  nothing  which  gives 
a  cause  of  action  to  the  state,  we  must  necessarily  be  con 
fined  to  the  same  rule  when  we  judge  of  the  same  conduct, 
and  acts  committed  by  others  in  their  aid.  The  former  judg- 
ment may  have  been  erroneous,  and  might,  perhaps,  have 
been  reversed.  It  stands,  nevertheless,  to-day  uttering  the  law 
which  must  control  our  action  in  regard  to  all  these  par- 
ties. It  is  founded  upon  no  technicality,  no  legal  quibble, 
but  rests  upon  the  great  conservative  principle,  that  litiga- 
tion must  cease  with  an  unreversed  judgment.  What  that 
settles  is  forever  settled.  This,  order  and  quiet  require  ; 
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and  when  we  remember  that  the  state  has,  by  it  agent 
duly  authorized  (People  agt.  Stephens  and  others,  52  N.  Y., 
306,  309,  310),  agreed,  for  a  consideration,  to  be  bound 
by  a  judgment  of  this  court,  the  estoppel  of  the  judgment 
is  supplemented  by  the  agreement.  Public  policy  and  good 
faith  both  concur  in  demanding  that  this  present  suit  cannot 
for  this  reason  be  maintained. 

Though  we  have  reached  the  conclusion  that  this  action 
cannot  be  maintained,  for  the  reason  that  it  is  barred  by  the 
judgment  in  the  former,  tne  gravity  and  importance  of  the 
case,  and  the  public  interest  therein,  require  us  to  examine 
the  second  ground  for  a  nonsuit,  which,  upon  the  undisputed 
facts,  as  defendants  claim,  presents  this  question :  When  a 
contract  for  work  and  labor  has  been  let,  after  an  advertise- 
ment for  proposals,  and  a  party  has  obtained  it  who  has  ille- 
gally conspired  with  others  to  suppress  bids,  thus  securing  a 
larger  price  than  he  could  otherwise  have  procured,  can  the 
person  who  has  the  work  done,  with'  full  knowledge  of  the 
conspiracy,  require  the  other  to  proceed  in  its  performance  ; 
and  when  the  contractor  has  done  just  what  he  was  required 
and  compelled  by  the  other  to  do,  and  received  just  and  only 
that  which  the  other,  with  full  knowledge,  voluntarily,  and 
without  even  a  protest,  paid,  recover  alleged  damages  sus- 
tained by  its  execution  which  he  has  thus  himself  compelled, 
and  thus  voluntarily  incurred  ?  And  this  question,  perhaps, 
involves  still  another,  which  is  this :  Does  the  state,  in  the 
application  of  the  rule  which  the  former  question  involves, 
occupy  a  different  or  better  position  than  any  other  party  ? 
These  questions  will  be  separately  considered. 

The  counsel  for  the  people  contend  that  when  a  contract 
for  work,  labor  and  services  has  been  procured  by  an  illegal 
and  unlawful  combination  to  put  up  the  price,  the  party  for 
whom  the  work  is  done  can,  with  full  knowledge  of  such 
combination,  require  and  demand  its  performance,  volunta- 
rily and  with  full  knowledge  pay  the  stipulated  price,  and 
then  in  an  action  recover  his  damages ;  which,  of  course,  is 
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the  difference  between  the  price  which  the  contract  calls  for 
and  the  sum  for  which  it  could  have  been  let  had  such  com- 
bination not  existed.  The  reasoning  in  support  of  this  posi- 
tion is  based  principally  upon  the  authority  of  Allaire  agt. 
Whitney  (1  Hill,  484).  In  that  case  Allaire  had  hired  of 
Whitney  certain  premises  in  the  city  of  New  York,  and 
which  he  was  induced  to  lease  upon  the  "  fraudulent  repre- 
sentation of  Whitney,  that  the  lot  comprehended  a  certain 
other  parcel  of  land  which  turned  out  to  belong  to  the  cor- 
poration of  the  city  of  New  York."  Allaire  discovered  the 
fraud  before  the  commencement  of  his  term.  He  did  not 
repudiate  the  contract  but  took  possession  of  the  premises, 
and  on  being  sued  for  the  rent  reserved  in  the  lease  claimed 
by  way  of  recoupment  the  sum  which  he  was  compelled  to 
pay  for  the  use  of  the  premises,  the  possession  of  which  the 
lease  failed  to  secure.  This  case  (Whitney  agt.  Allaire)  will 
also  be  found  in  4  Denio,  554,  and  1  Coinstock,  484.  The 
ground  of  that  decision  will  be  found  to  be  that  the  lease 
made  the  contract  an  executed  one,  just  as  much  executed  as 
the  sale  and  delivery  of  a  horse  with  a  warranty.  In  such  a 
case  a  party  is  not  compelled  to  repudiate,  but  may  retain  the 
property  and  sue  upon  the  contract  of  warranty.  It  is  true 
that  when  the  case  was  before  the  court  of  appeals  (1  Corn- 
stock,  305)  judge  G-ARDINER  expressed  the  opinion  that  the 
same  principle  would  apply  to  an  executory  contract,  but  that 
question  was  not  then  before  the  court,  and  all  the  judges 
concur  in  holding  that  as  the  lease  when  signed  conveyed  a 
present  interest  in  the  premises,  it  was  an  executed  contract. 
The  judgment  was  sustained  in  the  court  of  last  resort  by  a 
tie  vote  ;  and  so  far  as  it  enunciates  a  principle  applicable  to 
executory  contracts  is  now  of  doubtful  authority  (Ilion  Bank 
agt.  Carver,  31  Barbour,  230  [see  page  236] ;  Reed&gt.  Ran- 
dall, 29  N.  Y.,  515 ;  The  G.  M.  Co.  agt.  Allen,  53  N.  Y., 
515 ;  Ourney  agt.  Atlantic  dk  Great  Western  Railway  Co., 
58  N.  Y.,  358 ;  Osborn  agt.  Gantz,  60  N.  Y.,  540).  There 
is,  however,  in  my  judgment,  a  wide  difference  between  the 
VOL.  LI  32 
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case  even  of  an  executory  contract  of  sale,  when  there  is  an 
express  contract  that  the  goods  shall  be  of  a  particular  qual- 
ity, and  a  contract  for  work  and  labor  to  be  performed  in  the 
future,  the  sum  agreed  to  be  paid  for  which  was  founded 
upon  the  supposition  that  the  offer  of  the  labor  was  at  the 
best  price  to  be  obtained  after  fair  competition,  when  in  fact 
it  was  at  a  price  which  had  been  fixed  by  an  unlawful  combi- 
nation which  prevented  such  competition.  This  is  apparent 
from  the  reasoning  of  judge  PECKHAM,  in  Day  agt.  Pool  (52 
N.  Y.,  416),  in  which,  by  a  majority  of  one,  the  court  held, 
that  in  an  executory  contract,  the  buyer  might  retain  his 
goods  and  rely  upon  the  warranty,  but  since  again  questioned 
to  some  extent  in  some  of  the  cases  above  cited.  The  ground 
of  the  recovery  (if  at  all)  is,  that  when  an  article  is  delivered 
upon  an  executory  contract,  the  buyer  cannot  always  examine, 
and  has,  therefore,  the  right  to  take  the  property  and  rely 
upon  the  seller's  contract  to  make  good  any  deficiency. 
When  the  contract,  however,  relates  to  future  services,  and 
was  secured  by  practices  heretofore  mentioned,  the  gravamen 
of  the  action  is,  that  the  party  making  the  contract  has  been 
deceived,  and  acts  in  ignorance  of  the  combination.  The 
complaint  in  the  action  on  trial  proceeds  upon  this  theory. 
"Whatever  plausibility  there  may  be  in  holding  that  a  person 
may  rely  upon  an  express  agreement  to  make  good  any  defi- 
ciency in  an  article  sold,  that  reasoning  fails  in  its  applica- 
bility to  a  question  like  that  with  which  we  are  dealing. 
Will  it  be  argued  that  if  A.,  when  he  accepts  the  contract  of 
B.  to  do  work  for  him  in  the  future,  knows  that  the  offer  is 
exorbitant,  and  that  others  will  do  it  cheaper,  and  with  such 
knowledge  accepts  the  proposition,  that  he  has  any  cause  of 
complaint  against  B.  which  will  give  him  any  standing  in  court  ? 
The  unlawful  combination  only  works  injury  when  the  party 
who  directs  the  work  is  deceived  into  an  acceptance  of  a  pro- 
posal and  acts  upon  it.  It  is  the  supposition  that  a  price  which 
is  the  result  of  an  advertisement  for  proposals  is  the  best  to  be 
obtained,  and  the  deception  which  that  imposes,  which  gives 
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the  right  to  sue.  When  the  party  is  not  deceived,  but  enters 
into  the  agreement  with  perfect  information  that  others  are 
willing  to  take  the  work  at  a  less  price,  he  is  not  deceived. 
Nay,  if  the  agreement  be  in  fact  made,  but  not  executed, 
and  full  information  is  obtained  of  the  unlawful  combina- 
tion, can  the  one  require  the  other  to  do  him  an  injury 
by  its  performance,  and  then  recover  damages  for  acts  which 
he  has  himself  ordered,  or  seek  compensation  for  injuries 
which  are  self-inflicted  2  This  question  seems  to  answer 
itself,  and  the  rule  applicable  is  obvious.  In  Selway  agt. 
Fogg  (5  Meeson  &  Welsby,  83),  it  was  held  :  "  When  A. 
engaged  to  carry  away  certain  rubbish  for  B.  at  a  specified 
sum,  but  found,  upon  commencing  his  work,  that  B.  had 
made  fraudulent  representations  as  to  the  quantity  of  rub- 
bish, but,  nevertheless,  went  on  with  the  work,  and  then 
sought  to  recover  more  than  the  sum  specified  in  the  contract, 
it  was  held  that  by  going  on  with  the  work  he  had  waived  the 
fraud,  and  could  not  recover  except  upon  the  special  contract." 
The  same  doctrine  is  contained  in  the  S.  &  S.  R.  R.  Co.  agt. 
Rowe  (24  Wendell^  74).  There  the  defendants  sought  to 
charge  a  larger  price  for  the  transportation  of  coke  than 
the  agreed  price,  because  there  had  been  a  willfully  false 
statement  as  to  the  distance  which  the  article  had  to  be 
carried  in  the  city  of  New  York,  and  of  it  judge  BKONSON 
said  :  "  But  waiving  this  consideration,  and  assuming  that  he 
was  intentionally  misled  by  the  representations  of  Costigan, 
though  there  is  no  evidence  of  that  fact,  yet,  after  the  bar- 
gain was  concluded,  and  after  Teall  &  Co.  saw  where  the 
coke  lay,  they  elected  to  go  on  with  the  contract,  and, 
having  done  so,  they  are  bound  by  it  in  relation  to  the  rate 
of  compensation  (See  Lloyd  agt.  Srewster,  4  Paige,  537). 
If  the  alleged  misrepresentation  had  related  to  some  other 
matter,  and  the  truth  had  not  been  discovered  until  after  the 
performance  of  the  contract  had  been  commenced,  a  different 
question  would  have  been  presented.  But  when  a  party  has 
discovered  what  he  deems  to  be  a  fraud,  before  he  has 
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entered  upon  performance,  he  must  then  decide  whether  he 
shall  stop  short  or  go  on  with  the  contract.  He  cannot  say 
this  is  a  good  contract  for  the  purpose  of  authorizing  me  to 
do  the  work,  but  it  does  not  bind  me  in  relation  to  the  rate 
of  compensation.  By  going  on,  Teall  &  Co.  affirmed  the 
contract,  and  they  and  their  agents  are  bound  by  it.  No 
case  was  mentioned,  and  none,  I  think,  can  be  found,  which 
sanctions  a  different  doctrine."  These  cases  are  both  cited 
in  Whitney  agt.  Allaire,  and  their  authority  fully  recog- 
nized. The  principle  that  a  party  cannot  recover  who  has 
not  been  deceived,  in  a  case  where  fraud  is  the  basis  of  the 
action,  is  too  well  settled,  and  rests  too  plainly  in  reason  to 
be  questioned. 

A  party  who  is  not  deceived  into  an  agreement  to  pay  a 
large  price  for  work,  by  means  of  a  conspiracy  to  obtain  it, 
has  no  redress.  Neither  has  one  any  redress,  whatsoever, 
who  makes  it  in  ignorance  of  the  fraud,  but  who  compels  its 
performance  with  full  knowledge.  The  party  guilty  of  the 
illegal  act  must  proceed  and  perform  according  to  his  prom- 
ise, and  can  interpose  no  objection  —  he  is  powerless.  Under 
these  circumstances,  the  other  compels  him  to  proceed,  know- 
ing every  fact.  The  damages  are  not  only  avoidable,  but  they 
are  compelled  to  be  inflicted  ;  and  to  permit  a  recovery  would 
be  very  much  like  allowing  a  man  to  recover  for  a  battery 
upon  his  person  which  he  not  only  directed  to  be  committed, 
but  which  he  actually  compelled.  The  cases  are,  in  my 
judgment,  exactly  parallel. 

In  addition,  then,  to  the  distinction  heretofore  pointed  out 
between  an  action  founded  upon  an  executory  contract  of 
sale,  or  that  of  Whitney  agt.  Allaire,  where  there  is  a  posi- 
tive affirmation  of  fact,  and  one  like  the  present,  based  upon 
the  consideration  that  the  former  rests  upon  an  independent 
promise,  and  the  latter  upon  an  allegation  that  the  plaintiff 
was  deceived  in  entering  into  the  contract,  by  the  supposition 
that  the  price  was  a  fair  one,  because  fixed  by  honest  compe- 
tition, which  must  fail  when  the  party  is  shown  to  know  that 
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his  price  is  exorbitant,  and  that  others  will  do  it  for  less, 
there  is  another  still  more  marked,  which  though  involved  in 
the  argument  already  made,  should  perhaps  be  separately 
and  distinctly  stated.  In  the  case  of  an  executory  contract 
for  the  sale  of  goods  which  are  to  be  of  a  certain  quality,  the 
buyer  simply  accepts  as  a  pro  tanto  fulfillment  what  the 
seller  in  the  professed  execution  thereof  delivers,  relying 
upon  the  promise  to  make  good  the  deficiency,  and  this  is 
also  true  of  Whitney  agt.  Allaire.  In  neither  is  any  thing 
done  which  puts  the  buyer  in  the  one  instance,  or  the  tenant 
in  the  other,  in  the  position  of  ordering  the  further  act  which 
accomplishes  the  injury.  In  the  one  the  party  suffers  loss 
from  that  which  he  never  ordered,  and  against  which  he  had 
made  a  positive  agreement.  In  that  for  future  work  and 
labor,  the  price  for  which  has  been  fixed  by  an  unlawful 
combination,  and  which  is  known  before  the  work  is  ordered 
to  proceed,  or  compensation  paid,  the  party  so  ordering  and 
paying  has  been  an  active  contributor  to  his  own  injury,  and 
has  himself  winged  the  dart  whicli  inflicts  the  wound.  In 
the  one  the  injury  is  complete  by  the  voluntary  act  of  the 
party  in  default,  in  the  other  the  consummation  of  the  injury 
is  enforced  by  the  party  making  the  complaint.  Between 
them  there  is  no  parallel,  and  no  train  of  thought  which 
demonstrates  a  plausible  cause  of  action  in  the  one  can  fur- 
nish any  possible  ground  for  the  maintenance  of  the  other. 
In  Whitney  agt.  Allaire,  as  the  lease  conveyed  an  interest  in 
property  which  was  less  in  extent  than  that  to  which  the 
party  was  entitled,  he  sustained  a  present  loss,  which  a 
refusal  to  enter  the  premises  leased  would  not  have  made 
good.  For  those  damages  he  had  an  immediate  right  of 
action.  In  the  case  before  us  the  injury  is  accomplished  by 
the  performance  of  the  contract  only,  and  the  payment  of  the 
large  price  for  which  it  stipulated.  A  refusal  to  go  on  was 
the  only  appropriate  remedy,  for  with  the  fulfillment  of  its 
terms  the  damage  is  sustained.  The  actual  fulfillment  of  the 
agreement  according  to  its  terms  is  exactly  what  the  party  in 
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the  one  instance  needs,  and  the  acceptance  of  its  partial  ful- 
fillment as  good  pro  tanto,  whilst  insisting  upon  a  full  com- 
pliance, can  be  no  waiver  of  any  thing.  In  this  the  carrying 
out  of  the  agreement  is  the  thing  to  be  avoided,  and  when  the 
party  complaining  directs  and  requires  its  fulfillment,  he 
stands  before  the  court  asking  compensation  for  his  own 
folly,  and  redress  for  a  grievance  which  he  has  himself 
created.  In  the  one  case  the  party  asks  damages  because  the 
other  has  not  fulfilled  the  agreement ;  but  in  the  other,  which 
is  this,  he  asks  redress  because  it  has  been  fulfilled,  a  redress 
to  which  he  is  not  entitled,  because  he  has  himself  directed 
such  fulfillment. 

Thus  far  we  have  discussed  the  question  upon  the  theory 
that  the  dealings  were  directly  between  the  parties  to  the 
contract.  If  the  one  for  whom  the  work  is  done  acts 
through  an  agent,  does  any  different  principle  apply  ?  If  an 
agent  be  authorized  to  receive  proposals  and  contract  for 
work,  does  not  this  power  necessarily  carry  with  it  the  right 
to  decide  every  question  pertinent  to  the  making  thereof? 
It  surely  does,  for  the  authority  conferred  upon  an  agent  to 
do  an  act  is  "  always  construed  to  include  all  the  necessary 
and  usual  means  of  executing  it  with  effect "  (Story  on. 
Agency,  sec.  58).  The  party  intrusted  with  such  a  power  is 
chosen,  not  because  he  is  a  machine,  but  a  man  with  eyes  to 
see  and  judgment  to  exercise.  When  the  question  comes  as 
to  the  propriety  of  making  the  agreement,  his  principal 
expects  that  he  will  consider  every  point  bearing  upon  the 
expediency  of  the  act  which  he  is  to  do.  This  right  to  con- 
sider and  determine,  necessarily  involves  the  power  to  bind 
the  principal  by  the  decision  when  made.  Knowledge  of  the 
agent  is  knowledge  of  the  principal,  and  the  acts  of  the 
former,  when  in  good  faith,  bind  the  latter  (Joslin  agt. 
Cowle,  52  N.  Y.,  90;  S.  C.,  56  id.,  626).  To  illustrate: 
Suppose  A.  is  sent  by  B.  to  a  book  auction  to  buy  a  book. 
The  article  is  struck  off  to  him  at  the  price  of  five  dollars. 
Before  paying  the  sum  bid,  C.  informs  him  that  he  had  been 
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employed  by  the  auctioneer  to  run  up  its  price,  and  had  so 
done.  In  such  a  case  A.  has  undoubtedly  the  power  to  refuse 
the  article  and  throw  up  the  bid.  If,  however,  instead  of  so 
doing  he  elects  to  take  the  book  and  pays  the  money,  will  it 
be  argued  that  B.  could  sue  and  recover  the  difference 
between  the  price  paid  and  the  sum  for  which  it  could  have 
been  purchased  had  not  the  article  been  run  up  by  the 
by-bidder  ?  Does  the  question  need  argument  ? 

In  the  further  discussion  of  the  point  under  consideration, 
we  are  next  to  see  whether  the  principles  enunciated  are 
applicable  to  the  plaintiffs,  the  people  of  this  state.  It  is 
well  to  premise  that  discussion  with  the  statement,  that  there 
is  no  allegation  of  any  fraud  or  collusion  between  the  defend- 
ants and  any  officer  of  the  state.  That  is  neither  averred  in 
any  pleading,  supported  by  any  evidence,  nor  claimed  in  any 
way.  The  cause  is  to  be  decided  upon  the  theory  that  all 
official  action  has  been  honest,  every  act  in  good  faith,  and 
every  thing  done  by  the  state's  agents  for  the  best  interest 
of  their  principal  so  far  as  they  could  see.  Now,  what  have 
they  in  good  faith  done  ? 

The  contracting  board  of  the  state  had  knowledge,  before 
they  executed  the  contract,  that  other  parties  were  willing  to 
do  the  work  at  a  price  less  than  the  Stephens  bid  called  for. 
The  informal  bids,  rejected  because  they  were  informal,  but 
not  required  to  be  refused  for  that  reason,  so  informed  them. 
They  also  knew  that  the  proposal  was  too  high,  for  it  was 
first  rejected  for  that  very  reason ;  but,  subsequently,  it  was 
accepted,  and  the  contract  signed. 

In  about  a  month  after  the  contract  was  signed  the  legis- 
lature of  the  state  had  knowledge  sufficient  to  put  them  upon 
inquiry,  and  as  early  as  January  30,  1867,  the  resolution 
organizing  a  committee  of  inquiry  was  introduced,  and  had 
passed  both  houses  on  February  7th,  1867. 

April  19,  1867,  a  joint  resolution  was  adopted  by  the  two 
legislative  branches  requiring  the  contractors  to  proceed  in 
the  execution  of  the  contract,  and  directing  that  the  "  canal 
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commissioner  in  charge  of  the  eastern  division  discharge  his 
duties." 

As  early  as  March  11,  186Y,  certainly,  and  perhaps  before 
that,  the  canal  board  had  accurate  information  of  the  alleged 
conspiracy,  and  the  officers  of  the  state  ordered  the  work  to 
proceed,  and  compelled  its  performance  for  the  whole  five 
years. 

On  January  1, 1868,  the  joint  committee  of  the  legislature 
made  its  report,  and  such  report  fully  established  every  fact 
relied  upon  in  this  action.  During  the  same  session  a  law 
was  passed  (Laws  of  1868,  chap.  869)  authorizing  the  attor- 
ney-general to  commence  suit  to  annul  the  contract,  among 
others,  which  is  involved  in  this  action. 

By  chapter  55  of  the  Laws  of  1870,  the  contracting  board 
was  abolished,  but  it  declared  that  its  abolition  should  not 
"  invalidate  the  contracts  heretofore  made,  or  discharge  any 
of  the  contractors  from  the  duties  and  obligations  imposed 
by  such  contracts,  or  the  said  laws.",  By  the  same  act  the 
canal  board  was  authorized,  "  whenever  they  shall  deem  it 
for  the  interests  of  the  state  to  cancel  and  annul  any  con- 
tract or  contracts  for  repairs  of  the  canals  heretofore  made, 
by  a  resolution  to  be  entered  in  the  minutes  of  the  said 
board." 

With  entire  knowledge  the  work  was  executed.  Tear  by 
year  a  report  from  the  canal  commissioner  in  charge  declared 
the  sum  due  the  contractors.  Appropriations  to  pay  were 
regularly  made  by  the  legislature,  and  payments  made  by  the 
officers  who  were  charged  with  that  duty.  The  proof  con- 
clusively establishes  that  when  the  contract  was  executed  the 
contracting  board  was  not  deceived  by  the  supposition  that 
the  accepted  bid  was  the  lowest  price  to  be  obtained  after  a 
fair  competition  ;  that  the  officers  of  the  state  in  charge  of 
the  work,  and  its  legislature,  when  its  performance  was 
required  were  fully  informed  of  the  alleged  fraud ;  that  the 
law-making  power  of  the  state,  with  accurate  and  complete 
knowledge,  affirmed  the  contract  by  express  law,  and  year 
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by  year  placed  the  money  of  the  state  in  the  hands  of  its 
officers  to  be  paid  thereupon ;  and  that  such  money  and  every 
dollar  of  it  has  been  paid,  not  only  without  any  mistake  of 
facts,  but  with  full,  complete  and  accurate  information. 
With  these  facts  fully  proven  has  the  state  any  redress?  If 
a  private  citizen,  upon  a  similar  state  of  things,  would  be 
concluded,  is  not  the  state  also  concluded  ?  Have  its  tribu- 
nals rules  of  action  applicable  to  all  other  litigants,  and  dif- 
ferent and  more  favorable  ones  for  the  commonwealth  ?  If 
this  is  so  then  judges  are  now,  it  is  true,  no  longer  to  express 
the  mere  will  of  the  crown,  but  instead  thereof  they  have 
become  creatures  who  are  arbitrarily  to  decide  in  favor  of  the 
people,  whose  officers  they  are. 

It  is  true  that  no  act  which  an  officer  of  the  state  illegally 
performs  can  bind  it.  All  have  powers  defined  by  law,  and 
no  one  can  be  deceived  as  to  the  extent  thereof,  but  within 
those  actually  conferred,  their  action  is  as  obligatory  upon 
the  parties  whom  they  represent,  as  that  of  the  agent  of  the 
private  citizen.  Will  it  be  argued  that  the  contracting  board 
was  a  mere  machine,  and  had  no  judgment  to  exercise,  and 
no  duty  involving  reflection  to  discharge  ?  Were  they  abso- 
lutely bound  to  accept  the  lowest  bid  proffered  under  their 
advertisements,  though  they  knew  by  it  the  state  would  lose 
untold  millions?  Are  all  its  officers  to  direct  the  execution 
of  every  agreement,  though  they  may  know  it  to  be  rotten 
with  fraud  and  seething  with  iniquity?  Where  the  entire 
law-making  power  of  the  state,  the  legislature  and  the  gover- 
nor, has  declared  and  affirmed  a  contract  as  valid,  are  the 
courts  to  give  no  efficacy  to  the  law  so  declaring  it?  When 
appropriations  are  made  year  by  year,  and  the  money  placed 
in  official  hands  for  disbursement,  is  there  no  intelligent  duty 
to  be  discharged,  no  discretion  to  refuse  payment  where  the 
claimant  is  not  justly  and  honestly  entitled  to  it?  If  these 
questions  are  answered  in  the  negative,  we  have,  it  is  true, 
the  machinery  of  government,  but  no  intelligent  hand  to  guide 
its  movements,  and  no  heart  to  distribute  by  its  pulsations, 
VOL.  LI  33 
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the  vigorous  blood  of  honest  manhood  through  its  various 
parts.  If  they  are  answered  in  the  affirmative,  then  it 
necessarily  follows  that,  if  officials  can,  within  the  scope  of 
their  powers,  think  and  decide,  those  for  whom  they  so  think 
and  decide  must  be  bound  by  such  decision.  "Without  such 
a  principle  governing  official  action  who  is  safe  in  his  deal- 
ings with  the  state?  That  which  is  done  to-day  will  fall 
to-morrow,  according  to  the  whim  or  caprice  of  changing 
authority.  The  state  selects,  or  is  supposed  to  select,  its 
agents  for  their  intelligence,  integrity  and  fitness.  What 
becomes  of  this  theory  before  arguments  which  deny  judg- 
ment, right  of  intelligent  action,  and  confine  all  official  con- 
duct to  the  narrow  ruts  of  express  legislation  ?  Under  it  the 
thief  would  prosper  and  the  honest  man  would  be  plundered  ; 
no  check  could  be  placed  upon  dishonest  dealers  with  the 
state,  and  no  stop  put  to  the  performance  of  an  unlawful  and 
fraudulent  contract.  To  such  reasoning  I  cannot  subscribe. 
The  power  to  do  an  act  involves  thafrof  every  thing  which  is 
essential  to  its  rightful  and  proper  discharge;  and  if  it  does, 
it  also  follows  that  every  thing  done  under  the  present  con- 
tract was  binding  upon  the  state.  Its  officers  were  not 
deceived  in  making  the  contract ;  its  agents  were  not  deceived 
in  ordering  its  performance ;  its  law-making  power  was  not 
deceived  in  making  its  appropriations  to  pay  the  money 
earned  according  to  its  terms,  and  its  disbursing  officers  were 
not  deceived  when  such  money  was  paid  to  the  contractors 
claiming  it.  The  contract  has  been  signed,  executed  and 
performed  with  full  knowledge,  and  it  would  be  preposterous 
to  hold  that  when  the  state  has  for  five  long  years  required 
every  act  to  be  done  which  has  been  done,  that  it  can  have 
any  redress  for  action  which  it  has  itself  compelled. 

In  reaching  the  conclusion  that  the  plaintiffs  must  be  non- 
suited, I  have  not  lost  sight  of  the  suggestion  that  unless  my 
views  are  clearly  against  the  plaintiffs,  the  cause  should  be 
sent  to  the  jury  upon  the  questions  of  fact.  They  are  clear, 
and  impressions  reasonably  free  from  doubt  made  upon  the 
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argument  have  been  strengthened  by  careful  study  and 
reflection.  There  would  be'  no  propriety  in  the  evasion  of 
the  responsibility  thrown  upon  me,  and  to  waste,  in  my  opin- 
ion, further  time  and  money  in  the  trial  of  this  cause.  If  the 
higher  courts  take  a  different  view  of  this  case  from  that 
entertained  by  me,  the  time  consumed  in  taking  the  evidence 
upon  this  trial  will  not  be  lost,  as  counsel  can  by  agreement 
read  it  upon  another.  It  is  better  to  have  the  law  of  the  case 
settled  at  this  point,  than  after  longer  delay  and  more 
expenditure. 

The  motion  for  a  non-suit  is  granted. 
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SUPREME  COURT. 

CATHARINE  SPILLANE  agt.  CATHARINE  DURYEA  and  others. 

Witt  —  when  real  estate  of  the  testator  not  chargeable  with  payment  of  legacies 
—  demurrer  to  complaint. 

Where  the  testatrix,  by  her  will,  gave  certain  legacies,  and  then  gave  and 
devised  "  all  the  rest,  residue  and  remainder  of  her  estate,  real  and  per- 
sonal," to  her  two  sisters,  and  it  appeared  that  the  personal  estate  was 
insufficient  to  pay  the  legacies  — 

Held,  that  the  real  estate,  devised  as  above  mentioned,  was  not  chargeable 
with  the  payment  of  the  legacies. 

New  York  Special  Term,  May,  18T6. 
DEMURRER  to  complaint. 
Mr.  Malone,  for  plaintiff. 
Mr.  Fine,  for  defendant. 

YAN  YORST,  J.  —  This  is  an  action  brought  by  the  plaintiff, 
a  legatee  under  the  will  of  Eliza  Shelly,  deceased,  against 
the  defendants,  who  are  the  devisees  of  the  residuary  estate 
of  the  testatrix,  for  the  sale  of  the  residuary  real  estate,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  and  pay  the 
plaintiff's  legacy  out  of  the  proceeds  thereof. 

By  the  will  in  question,  the  testatrix,  after  directing  the 
payment  of  her  debts  and  funeral  expenses,  gave  legacies  to 
several  persons,  and  among  them,  a  legacy  of  $500  to  the 
plaintiff. 

The  testatrix  also  gave  a  house  and  lot  to  her  brother ; 
and  then,  under  the  fifth  clause  of  her  will,  gave  and  devised 
"  all  the  rest,  residue  and  remainder  of  her  estate,  real  and 
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personal,"  to  her  two  sisters,  who,  with  their  husbands,  are 
made  defendants  in  this  action. 

The  will  does  not,  in  terms,  make  the  legacies  chargeable 
upon  the  real  estate,  nor  does  it  direct  that  they  should  be 
paid  by  the  devisees  of  the  residuary  estate. 

It  may  be  stated,  as  a  general  rule,  that  the  personal  estate 
is  to  furnish  the  funds  for  the  payment  of  legacies.  "  But 
the  personal  estate  may  be  exonerated,  or  the  real  estate  may 
be  made  to  aid  the  personal,  if  there  be  express  directions  to 
that  effect  in  the  will ;  or  if  such  be  the  clear  intent  of  the 
testator  to  be  gathered  from  its  provisions "  (Taylor  et  al. 
agt.  Dodd  et  aL,  58  N.  Y.,  335,  per  FOLGEB,  J.). 

It  is  quite  clear  in  this  case  that  there  are  no  directions  in 
the  will  by  which  the  real  estate  is  chargeable  with  the  pay- 
ment of  legacies  in  whole  or  in  part.  Nor  can  such  intention 
be  gathered  from  the  will,  unless  it  be  from  the  language  of 
the  residuary  clause,  which  gives  "  all  the  rest,  residue  and 
remainder"  of  the  estate  to  the  defendants,  the  devisees 
thereof. 

There  is  no  express  averment  in  the  complaint  that  the 
testatrix  did  not  leave  sufficient  personal  estate  to  pay  the 
legacies.  There  is  an  allegation,  however,  that  the  executors 
have  rendered  a  final  account,  and  have  been  discharged  ; 
and  that,  by  the  account,  it  appears  that  all  the  personal 
estate  which  the  testatrix  left  has  been  disposed  of,  and  there 
now  remains  no  personal  property  belonging  to  the  estate. 
The  plaintiff  avers  that  her  legacy  has  not  been  paid,  or  been 
provided  for  in  the  final  accounting,  in  whole  or  in  part. 

It  may  well  be  questioned,  whether  these  allegations  in 
respect  to  the  accounting,  and  what  appeared  thereby, 
amount  to  an  averment  that  there  was  not  left  by  the  testa- 
trix personal  property  sufficient  to  pay  all  the  legacies  if  the 
same  had  been  faithfully  applied  and  administered  by  the 
executors. 

But  it  is  not  best  to  allow  the  case  to  go  off  on  such 
technical  ground,  which  might,  perhaps,  be  cured  by  an 
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amendment ;  and  the  demurrer  will  be  disposed  of  on  the 
assumption  that  there  was  not,  in  fact,  sufficient  personal 
property  left  by  the  testatrix  to  pay  the  legacies  given 
by  her. 

Lupton  agt.  Lupton  (2  Johns.  Chy.,  614),  decides  what  is 
reiterated  in  Taylor  agt.  Dodd  (supra),  that  real  estate  is 
not  charged  with  the  payment  of  legacies,  unless  the  inten- 
tion of  the  testator  to  that  effect  is  expressly  declared,  or 
clearly  to  be  inferred  from  the  language  and  dispositions  of 
the  will. 

This  case  also  decides  that  the  usual  clause  devising  "  all 
the  rest  of  his  real  and  personal  estate,  not  before  devised," 
is  not  sufficient  to  show  an  intention  to  charge  the  real  estate. 

But  if  the  real  estate  be  "  devised  after  payment  of  debts 
and  legacies,"  it  is  charged  with  the  payment  of  them.  The 
will  under  consideration,  it  will  be  observed,  does  not  devise 
the  residuary  estate  "  after  payment  of  debts  and  legacies," 
but  is  simply  an  unqualified  disposition  of "  all  the  rest, 
residue  and  remainder  of  the  estate." 

Myers  agt.  Eddy  (47  Barb.,  263),  contains  a  review  of  all 
the  decisions  upon  the  question  ;  and  the  learned  judge  who 
delivered  the  opinion  in  that  case  says,  in  substance : 
"  Unaided  and  alone,  the  words  '  all  the  rest  and  residue  of 
my  real  and  personal  estate,  not  before  disposed  of,'  are 
insufficient  to  charge  the  real  estate  with  the  payment  of 
legacies"  (Reynolds  agt.  Reynolds,  16  N.  Y.,  257;  Kinnier 
agt.  Rogers,  42  N.  Y.,  531,  opinion  of  LOTT,  </). 

The  examination  of  the  first  ground  of  demurrer,  and  the 
result  reached,  renders  it  unnecessary  to  examine  the  other 
grounds. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  there  should  be  judgment  for  the 
defendant  on  the  demurrer,  with  costs. 
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SUPKEME  COUET. 

MARY   MEYER  agt.  THE   KNICKERBOCKER   LIFE   INSURANCE 

COMPANY. 

Liability  of  a  life  insurance  company  to  comply  with  their  arrangement  made 
with  the  police/holder  to  give  notice  of  amount  of  premiums,  as  they  become 
due,  before  they  can  cancel  tlie  policy  for  their  non-payment. 

Where  a  life  insurance  company,  through  its  agent,  on  the  issuing  of  a 
policy  of  insurance  to  the  holder,  arranges  with  the  latter  to  take  pay- 
ment of  the  amount  of  the  premium,  part  in  cash  and  part  in  credit 
notes,  with  interest,  and  the  company  thereafter  through  a  series  of 
years  make  out  and  deliver  to  the  policyholder,  just  previous  to  the 
time  of  payment  of  the  premium,  a  statement  of  the  amount  of  cash, 
notes,  interest,  &c.,  due,  the  company  cannot  suddenly  withdraw  its 
agent  and  terminate  this  arrangement  without  any  notice  or  usual  state- 
ment given  to  the  policyholder,  and  for  the  non-payment  of  the  next 
premium,  after  such  termination,  cancel  the  policy. 

The  company  cannot  be  allowed  to  entrap  a  policyholder,  by  its  action 
and  course  of  dealing  through  a  series  of  years,  upon  which  the  policy- 
holder  relies  and  both  parties  act,  then  suddenly  terminate  this  course 
of  dealing  without  any  notice  to  the  policyholder  of  any  intended 
change  on  the  part  of  the  company. 

Erie  Special  Term,  March,  1876. 

ON  the  20th  day  of  March,  1867,  the  defendant,  through 
its  local  agent  at  the  city  of  Buffalo,  issued  to  the  plaintiff 
a  policy  of  insurance,  properly  executed,  upon  the  life  of  her 
husband,  Frederick  Meyer,  for  the  sum  of  $4,000,  payable 
to  her  on  the  event  of  his  death,  in  consideration  of  the  pay- 
ment by  the  plaintiff  to  the  defendant  of  the  sum  of  $200.44, 
and  upon  the  condition  that  the  plaintiff  should  pay  to  the 
defendant  an  annual  premium  of  like  amount  during  the  life- 
time of  her  said  husband ;  such  annual  payment  to  be  made 
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on  or  before  the  twentieth  day  of  March,  in  each  year.  And 
further  conditioned,  that  if  the  plaintiff  should  not  pay  the 
said  annual  premium  in  each  year  as  aforesaid,  then  the  said 
policy  should  cease  and  determine,  and  that  all  payments 
made  thereon  by  the  plaintiff  should,  in  that  event,  be  for- 
feited to  the  defendant.  The  plaintiff  paid  and  arranged  all 
the  annual  payments  required  to  keep  the  policy  in  force  to 
March  20th,  1874.  On  the  20th  day  of  March,  1874,  the 
defendant  canceled  the  policy  on  its  books,  claiming  it  had 
ceased  and  determined  by  its  terms,  and  that  it  was  no  longer 
an  existing  valid  contract,  for  the  reason  that  the  plaintiff 
failed  to  pay  on  or  before  March  20th,  1874,  the  annual  pre- 
mium required  by  the  terms  of  the  policy  to  be  paid  to 
continue  the  policy  in  force  after  that  date. 

The  defendant  declined  to  receive  any  payments  after 
March  20th,  1874,  insisting  that  the  policy  was  no  longer  in 
force  for  the  reason  above  stated. 

The  plaintiff  brings  this  action  tovbe  relieved  from  the 
consequence  of  the  non-payment  of  such  annual  premium 
and  to  obtain  the  judgment  of  the  court  that  she  be  permit- 
ted to  pay  the  premium,  payable  on  or  before  March  20th, 
1874,  and  all  sums  which  have  become  payable  by  the  terms 
of  the  policy  since  that  date,  with  interest ;  and  that  upon 
such  payment  being  made  the  said  policy  be  adjudged  to  be 
in  full  force  and  effect,  the  same  in  all  respects  as  if  said 
annual  premiums  had  been  actually  paid  as  required  by  the 
terms  of  the  policy. 

John  George  Milburn,  for  plaintiff. 
H.  W.  Johnson,  for  defendant. 

HENDERSON,  J.  —  It  is  not  claimed  by  the  plaintiff'  that  she 
did  pay  the  annual  premium  which,  by  the  terms  of  the 
policy,  it  was  necessary  for  her  to  pay  on  or  before  March 
20th,  1874,  to  continue  the  policy  in  force  after  that  date, 
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but  it  is  insisted  by  her  that  her  failure  in  this  regard  was 
brought  about  and  caused  by  the  neglect  and  omission  of  the 
officer  and  managing  agents  of  the  insurance  company  to  do 
on  their  part  what  she,  under  all  the  circumstances  of  the 
case,  had  a  right  to  require  of  them  to  enable  her  to  make 
such  payments  ;  and  that  the  defendant  ought  not  to  be  per- 
mitted to  cancel  her  policy  and  in  justification  urge  this 
failure  to  comply  with  the  condition  of  the  policy  on  her 
part,  the  omission  having  been  brought  about  and  caused,  in 
part  at  least,  by  the  neglect  of  its  managing  agents. 

It  is  also  insisted  by  the  plaintiff  that  payment  of  the 
annual  premiums  in  accordance  with  the  terms  of  the  policy 
was  waived  by  the  defendant. 

That  the  court  will  entertain  an  action  of  this  character 
and  administer  relief  in  a  proper  case  seems  to  be  well  set- 
tled (Cohen  agt.  N.  Y.  Mut.  Life  Ins.  Co.,  50  N.  Y., 
610 ;  Sands  agt.  N.  Y.  Life  Ins.  Co.,  50  N.  Y.,  526 ;  Moses 
agt,  Sterling,  31  N.  Y.,  462 ;  Hale  agt.  Patton,  60  N.  Y., 
233 ;  The  Man.  &  Tr.  Bk.  agt.  Hazard,  30  N.  Y.,  226 ; 
Leslie  agt.  Knickerbocker  Life  Ins.  Co.,  5  N.  Y.  Sup.  Ct.  JR., 
193).  The  inquiry  in  this  case  is,  whether  the  facts  disclosed 
upon  the  trial  sustain  the  plaintiff's  claim,  that  her  omission 
to  pay  was  caused  in  whole  or  in  part  by  the  fault  of  the 
managing  agents  of  the  company. 

It  appears  that  the  plaintiff  at  no  time  from  the  issuing  of 
the  policy  to  March  20,  1874  was  required  to  pay  the  annual 
premiums  as  stipulated  in  the  policy,  but  through  an  arrange- 
ment acted  upon  by  both  parties  she  paid  a  portion  of  each 
annual  premium  in  cash,  and  a  credit  was  given  her  for  a 
part  of  each  premium,  upon  which  part  she  paid  interest 
annually  in  advance.  It  further  appears  from  the  terms  of 
the  policy  that  "  this  policy  is  with  profits ;"  and,  from  the 
testimony  of  the  president  of  the  company,  it  appears  that 
the  profits  are  annually  declared ;  that  the  policyholders  are 
entitled  to  share  in  these  profits,  and  that  the  amount  of 
profits  to  which  each  policyholder  is  entitled  is  determined 
VOL.  LI  34 
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by  the  annual  statement  made  by  the  officer  of  the  company  ; 
and  the  policyholder  may,  if  he  elects,  have  his  annual  divi- 
dends applied  upon,  and  in  reduction  of,  the  annual  premium 
due  from  the  policyholder ;  or  if  the  policyholder  does  not  so 
elect,  then  the  annual  profits  are  credited  to  the  policy  and 
payable  upon  the  death  of  the  insured.  It  appears  that  there 
were  profits  to  be  divided  each  year,  and  from  the  course  of 
dealing  between  the  parties  it  appears  that  the  plaintiff  had 
elected  to  have  the  profits  to  which  she  was  entitled  under 
the  policy  credited  upon  the  annual  premium  she  was 
required  to  pay  to  keep  the  policy  in  force.  From  the  man- 
ner in  which  the  payments  of  the  annual  premiums  had  been 
arranged,  and  under  which  arrangement  the  plaintiff  was 
required  to  pay  and  to  secure  the  annual  application  of  her 
dividends  or  share  of  the  profits,  it  became  necessary  to 
enable  her  to  know  what  sum  to  pay,  that  a  statement 
should  be  furnished  her  by  the  officers  of  the  company,  show- 
ing the  principal  cash  sum  to  be  paid,4he  interest  on  the  sum 
for  which  credit  was  given,  the  dividends  to  which  she  was 
entitled,  the  balance  required  to  be  paid  by  her  after  credit- 
ing the  dividends,  &c. 

The  officers  of  the  company,  in  seeming  recognition  of  this 
necessity,  did  actually  furnish  her  with  such  statement  annu- 
ally to  March  20,  1874,  for  her  guidance  in  making  her 
annual  payments.  Indeed,  the  president  of  the  company,  in 
his  evidence,  says  that  under  the  policy  and  the  arrangements 
under  which  both  parties  had  acquiesced  and  acted  as  to  pay- 
ments, the  plaintiff  could  not  know,  and  had  no  means  of 
ascertaining,  what  sum  she  was  required  to  pay  on  or  before 
the  20th  day  of  March,  1874,  to  keep  her  policy  in  force 
after  that  date,  other  than  by  the  statement  showing  princi- 
pal, interest  and  profits,  &c.,  similar  to  the  statements  which 
had  been  furnished  her  in  previous  years  by  the  officers  of 
the  company.  In  this  condition  of  things  the  plaintiff  caused 
a  letter  to  be  written  to  the  company  on  the  13th  day  of 
March,  1874,  directed  to  the  secretary,  and  which  was 
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received  by  him  at  the  home  office  of  the  company  in  New 
York,  March  16th,  1874,  in  the  morning,  in  which  she  says : 
"  Sir,  will  you  have  the  kindness  and  let  me  know  how  much 
you  want  for  the  whole  year,  I  am  willing  to  send  it  down  as 
soon  as  I  have  it."  This  inquiry  called  for  a  statement  of 
the  amount  to  be  paid  by  the  plaintiff  to  keep  the  policy  in 
force  one  year  from  March  20th,  1874,  and  a  fair  interpreta- 
tion is  that  it  was  an  expression  of  willingness  on  her  part  to 
send  it  as  soon  as  she  should  receive  the  information  necessary 
to  enable  her  to  know  what  sum  to  send.  The  plaintiff 
resided  in  Buffalo  at  the  time  the  policy  was  issued,  and  the 
defendant  had  an  agent  residing  in  Buffalo  at  that  time  and 
until  a  short  time  previous  to  the  writing  of  this  letter,  with 
whom  the  plaintiff  had  dealt  exclusively,  in  making  all  her 
payments,  and  transacting  all  her  business  in  connection  with 
the  policy.  This  local  agent  had  been  withdrawn,  but  the 
plaintiff  had  received  no  notice  or  intimation  from  the  com- 
pany up  to  the  time  of  writing  this  letter,  that  the  manner  of 
transacting  the  business  was  to  be  changed,  or  that  she  would 
not  receive  the  annual  statement  showing  the  amount  to  be 
paid  for  the  year  1874,  in  ample  time  to  enable  her  to  make 
payment  on  or  before  March  twentieth  in  that  year,  such  as 
had  been  furnished  her  in  each  previous  year. 

I  think  upon  all  the  facts  and  circumstances  that  it  was  the 
clear  duty  of  the  officers  of  the  company  to  furnish  her  the 
usual  annual  statement,  showing  the  exact  amount  she  was 
required  to  pay  on  or  before  March  20th,  1874,  to  keep  the 
policy  in  force,  and  to  furnish  such  statement  in  time  to 
enable  her  to  make  such  payment  on  or  before  that  date,  even 
though  the  letter  of  March  13th,  1874,  had  not  been  written 
at  all,  and  no  request  had  been  made  by  'her  for  such  state- 
ment. Such  information  was  necessary  to  enable  her  to  make 
payment.  The  officers  of  the  company  knew  it  to  be  neces- 
sary. It  had  uniformly  been  furnished  her  in  years  before 
without  any  request  on  her  part,  and  from  this  uniform  course 
of  dealing  she  was  led  to  believe  and  might  fairly  rely  upon 
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such  information  being  furnished  before  any  advantage  would 
be  taken  of  her  non-payment.  This  course  of  dealing  had 
been  going  on  for  several  years.  The  defendant  cannot  be 
allowed  to  entrap  a  policyholder  by  its  action  and  course  of 
dealing  through  a  series  of  years,  upon  which  the  policy- 
holder  relies  and  both  parties  act ;  then  suddenly  terminate 
their  course  of  dealing  without  any  notice  to  the  policyholder 
of  any  intended  change  on  the  part  of  the  company.  Besides, 
the  letter  of  March  13th,  1874,  fairly  notified  the  officers  of 
the  company  that  the  plaintiff  required  the  necessary  infor- 
mation to  enable  her  to  know  what  sum  to  pay  under  the 
policy  and  course  of  dealing  which  the  defendant  had  sanc- 
tioned. She  had  the  right  to  this  information,  and  I  think  it 
was  the  duty  of  the  officers  of  the  company  to  have  promptly 
furnished  it  to  her.  It  was  a  duty  that  the  defendant  owed 
to  her,  and  which  its  officers  must  discharge  of  necessity 
before  she  could  pay,  or  at  least  to  have  notified  her  that  the 
previous  manner  of  payment  would  not  be  continued,  and 
that  she  would  be  required  to  pay  in  accordance  with  the  con- 
ditions of  the  policy.  They  did  not  answer  her  letter,  or 
furnish  her  any  information,  remaining  silent  until  June 
following,  when  they  notified  her  that  her  policy  was  can- 
celed for  non-payment  of.  the  premium  due  March  20th, 
1874;  and  I  think  it  may  be  fairly  inferred  that  the  omission 
on  the  part  of  the  plaintiff  to  pay  the  annual  payment  on  her 
part  was  brought  about  by  the  neglect  and  disregard  by  the 
officers  of  the  company  of  their  duty  to  her. 

I  do  not  think  it  very  material  to  this  inquiry  to  determine 
whether  the  plaintiff  actually  inclosed  a  post-office  order  of 
thirty-five  dollars  in  the  letter  of  March  thirteenth  or  not, 
but  it  seems  from  the  evidence  that  such  order  must  have 
been  inclosed.  1  think  the  plaintiff  could  have  paid  her 
annual  premiums  in  quarterly  payments,  under  the  arrange- 
ment she  made  with  the  agent  of  the  defendant,  until  she  was 
notified  that  such  arrangement  was  terminated  and  that  she 
must  pay  annually.  But  I  do  not  think  this  is  a  very  import- 
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ant  inquiry  in  this  case,  for  the  reason  that  the  plaintiff  did 
not  propose  to  stand  by  that  arrangement,  she  indicating  in 
the  letter  of  March  thirteenth  that  she  was  willing  to  pay 
for  the  whole  year  as  soon  as  she  could  ascertain  what  sum 
was  necessary  to  pay. 

It  is  insisted  by  the  defendant's  counsel  that  the  plaintiff 
should  have  no  relief  in  this  action,  for  the  reason  that  there 
is  ho  proof  of  any  payment  or  tender  of  the  premium  which 
became  due  March  20th,  1876.  I  do  not  think  this  position 
of  the  learned  counsel  tenable,  for  the  reason  that  the  defend- 
ant had  notified  the  plaintiff  that  her  policy  was  terminated, 
canceled  and  of  no  force,  and  that  the  officers  of  the  company 
had  declined  to  receive  any  money  upon  it  in  payment  of  the 
premium  of  1874  and  1875,  and  declined  to  recognize  the 
policy  as  having  any  validity,  insisting  that  it  was  terminated 
by  the  non-payment  of  the  premium  due  March  20th,  1874. 
I  do  not  think  that,  under  the  circumstances,  it  was  required 
of  the  plaintiff,  in  order  to  preserve  her  rights,  to  go  through 
with  the  idle  ceremony  of  tendering  the  premium  due  March 
20th,  1876. 

The  plaintiff  must  have  judgment  permitting  her  to  pay 
all  premiums,  payable  and  remaining  unpaid,  with  interest  ; 
and  upon  such  payment  being  made,  or  tendered,  the  policy 
declared  to  be  in  full  force  and  effect,  with  costs. 
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SUPKEME  COUKT. 
LEMON  BAOHE  et  al.  agt.  MARGARET  PURCELL,  im  pleaded. 

Decree  of  foreclosure  and  sale  of  mortgaged  premises  —  no  bar  to  a  second  suit 

for  the  same. 

The  entry  of  a  decree  of  foreclosure  and  sale  of  mortgaged  premises  does 
not  bar  a  second  action  for  the  same  cause.  It  is  the  sale  under  the 
decree  which  cuts  off  the  equity  of  redemption,  and  not  the  decree 
itself.  The  mortgagor  has,  until  a  sale  has  actually  taken  place,  the 
right  to  redeem. 

Special  Term,  February,  1874:. 

VAN  BRUNT,  J.  —  It  is  claimed  in  this  action  that  the  fact 
that  a  decree  of  foreclosure  and  sale  had  been  entered  in  an 
action  brought  to  foreclose  a  mortgage  prior  to  the  one  for 
the  foreclosure  of  which  this  action  is  brought,  and  in  which 
the  present  plaintiffs  were  made  defendants,  is  a  bar  to  this 
action.  There  seems  to  be  no  doubt  that  if  a  sale  had  taken 
place  that  it  would  be  such  a  bar ;  but  no  case  holds  that  any 
thing  short  of  a  sale  is  a  bar.  The  case  of  Rankin  agt. 
Dutch  Church  (1  Edw.  Ch.,  20)  only  intimates  that  such  a 
question  might  possibly  be  raised,  but  does  not  attempt  to 
pass  upon  its  validity.  It  is  the  sale  under  the  decree  which 
cuts  off  the  equity  of  redemption  and  not  the  decree  itself, 
because  the  mortgagor  has,  until  a  sale  has  actually  taken 
place,  the  right  to  redeem. 

It  cannot  be  that  a  junior  mortgagee  must  wait  to  enforce 
his  lien,  about  which  there  may  be  no  question  and  the  secu- 
rity for  which  is  abundant,  until  the  termination  of  appeals 
and  a  long  litigation  affecting  the  prior  mortgage  only.  This 
must  be  the  case  if  he  cannot  foreclose  his  mortgage  merely 
because  a  decree  has  been  entered  in  the  prior  action. 

Judgment  for  plaintiffs. 
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U.  S.  DISTRICT  COURT. 
IN  THE  MATTER  OF  JOHN  RIORDEN,  bankrupt. 

Right  of  creditors  to  prove  their  debt  after  surrender  to  assignee  of  their  prefer- 
ence, after  suit  brought. 

Where  an  assignee  in  bankruptcy  brings  a  suit  against  creditors  to  recover 
a  preference  received  by  them  prior  to  the  petition  filed  against  the  bank- 
rupt, and  pending  the  litigation  the  creditors  surrender  their  preference 
to  the  assignee  and  pay  the  taxable  costs,  whereupon  the  assignee  dis- 
continues the  suit  unconditionally,  the  creditors  have  a  right  to  prove 
their  debt,  there  being  no  actual  fraud. 

The  act  prohibits  the  proof  of  debt  only  where  a  recovery  of  the  preference 
has  been  had  by  the  assignee. 

Southern  District  of  New  York,  June,  1876. 

THIS  was  a  proceeding  under  general  order  No.  34,  insti- 
tuted by  the  assignee  to  re-examine  and  expunge  the  proof  of 
debt  of  H.  K.  Thurber  &  Co.,  on  the  ground  that  they,  as 
creditors  of  the  bankrupt,  had  received  a  preference,  which' 
disabled  them  from  proving  their  debt.  The  case  was  briefly 
this  :  That  on  the  5th  of  November,  1873,  John  Riorden  was 
adjudicated  bankrupt  under  a  petition  tiled  on  the  13th  day 
of  September,  1873,  against  him.  Thomas  D.  Whitney  was 
appointed  assignee.  On  May  21,  1873,  a  little  less  than 
four  months  prior  to  the  filing  of  the  petition,  Riorden  was 
indebted  to  H.  K.  Thurber  &  Co.  in  the  sum  of  $3,469,  and 
on  that  day  assigned  to  that  firm  securities,  amounting  to 
about  $3,300,  in  payment  of  such  indebtedness.  The  assignee 
after  his  appointment,  and  on  January  6,  1874,  demanded 
from  H.  K.  Thurber  &  Co.  the  securities  or  the  proceeds  of 
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them  received  by  that  firm  from  Riorden,  the  bankrupt ; 
they  refused  this  demand.  On  April  14,  1874,  the  assignee 
commenced  a  suit  in  the  United  States  district  court, 
southern  district  of  New  York,  against  Thurber  &  Co.,  to 
recover  the  securities  received  by  them,  on  the  ground 
that  they  were  a  preference.  Thurber  &  Co.  defended 
that  suit.  It  was  referred  to  a  special  examiner  to  take 
the  proofs.  The  complainant  put  in  his  proof  and  rested. 
The  defendants  put  in  a  large  amount  of  proof,  but  before 
they  rested  they  surrendered  to  the  assignee  the  entire 
amount  he  received  by  them  from  the  bankrupt,  and  paid 
the  taxable  costs  up  to  the  time  of  the  surrender.  The 
assignee  received  the  amount  surrendered  with  the  costs,  and 
gave  a  receipt  for  the  same,  together  with  a  stipulation  for 
the  discontinuance  of  the  suit. 

Afterward  H.  K.  Thurber  &  Co.  proved  their  debt  against 
the  bankrupt,  and  the  assignee  petitioned  the  court  to  expunge 
the  proof  on  the  ground  that  Thurber  $  Co.  had  fraudulently 
received  the  preference,  and  not  having  relinquished  it  until 
after  they  were  sued,  that  they  were  thereby  disabled  from 
proving  their  claim.  The  register  took  the  proofs  and  certi- 
fied them  up  to  the  court.  There  was  no  actual  fraud. 

TJiorndike  Saunders,  for  assignee,  cited  and  relied  mainly 
upon  Burr  agt.  Hopkins  (12  B.  R.,  211),  claiming  that,  inas- 
much as  Thurber  &  Co.  had  not  surrendered  until  sued,  they 
were  not  entitled  to  surrender  and  prove  their  debt  as  a 
matter  of  right,  but  were  liable  to  pay  the  expenses  of  the 
suit  by  the  assignee  against  them,  including  counsel  fees  as  a 
condition. 

Nelson  Smith,  for  H.  K.  Thurber  &  Co. 

I.  A  creditor  who  has  received  a  preference  is  entitled,  as 
a  matter  of  absolute  right  upon  making  a  surrender,  to  prove 
his  debt  without  being  liable  to  any  condition  or  contingency 
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whatever  (In  re  Kipp,  4  B.  R.,  593 ;  Hood  agt.  Harper,  5 
B.  JR.,  358 ;  In  re  Stevens,  6  B.  R.,  533 ;  In  re  Leland,  9  B. 
E.,  209). 

In  re  Leland  Mr.  justice  BLATCHFOBD  held  that  a  creditor 
who  had  received  a  preference  could  not  prove  his  debt  with- 
out a  surrender ;  but  upon  making  it,  it  is  apparent,  from  the 
reasoning  of  the  learned  judge,  that  he  would  be  absolutely 
entitled  to  prove  his  debt. 

II.  The  statute  only  prohibits  the  proof  of  debt  when  a 
preference  has  been  recovered  by  the  assignee  in  a  suit  in  a 
court  of   competent   jurisdiction.     Any  surrender  prior  to 
judgment  is  not  a  recovery  within  the  meaning  of  the  act ; 
and  as  the  act  only  prohibits   the  proof  of  debt   where  a 
recovery  has  been  had  the  creditor  is  entitled,  at  any  time 
prior  to  recovery,  to  prove  his  debt  upon  making  the  sur- 
render.    This  has  been  held  in  numerous  adjudications  (In 
re  Montgomery,  3  Bt.,  565,  per  BLATCHFORD,  J.  /  In  re  Kipp, 
4  B.  R.,  593 ;  In  re  Tompkins,  4  B.  R.,  52,  per  LONGYEAR, 
J. ;  In  re  C.  A.  Davidson,  3  B.  JR.,  414,  per  LONGYEAR,  J.  • 
In  re  Scott,  4  B.  R.,  414,  per  LONGYEAR,  e/i). 

To  the  same  effect  is  the  decision  of  judge  DILLON  in  the 
United  States  circuit  court,  in  Bean  agt.  Brookmeyer  ^4  B. 
R.,  196). 

III.  It  is  immaterial  whether  a  suit  has  or  has  not  been 
commenced  before  the  surrender  (In  re  Kipp,  4  B.  R.,  593, 
per  LONGYEAR,  J.}. 

When  a  suit  has  been  brought  by  the  assignee  to  recover 
the  preference,  the  preference  may  be  surrendered  even  after 
the  decision,  the  judgement  being  suspended  to  permit  the 
creditor  to  consider  whether  he  will  elect  to  surrender  before 
the  final  decree. 

So  held  by  McKENNA,  judge  of  circuit  court,  and  CADWAL- 
LADER,  district  judge  in  the  United  States  circuit,  eastern 
district  of  Pennsylvania  (Hood  agt.  Harper,  5  B.  R.,  358). 

IY.  There  was  no  actual  fraud  here  on  the  part  of  Thurber 
&  Co.  It  was  lawful  for  them  to  accept  a  privilege,  they 
VOL.  LI  .  35 
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taking  their  chances  whether  their  debtor  should,  within  the 
time  prescribed  by  law,  be  proceeded  against  in  bankruptcy. 

Such  chance  was  not  a  fraud,  in  fact,  but  a  risk.  The 
preference  only  created  an  obstacle  to  the  proof  of  debt 
while  it  lasted.  When  surrendered  the  obstacle  to  such  proof 
was  removed  (In  re  Forsyth,  4  B.  R.,  174). 

Y.  The  case  of  Burr  agt.  Hopkins  (12  B.  R.,  211),  relied 
upon  by  the  opposing  counsel,  is  distinguishable  from  this. 
There  the  suit  to  recover  the  preference  had  been  tried  and 
a  decision  adverse  to  the  creditor  rendered.  The  creditor 
was,  consequently,  in  the  hands  of  the  court,  and  judge 
DKUMMOND  held  that  the  right  to  surrender  and  prove  his 
debt  was  a  matter  of  discretion  to  be  permitted  only  on 
terms.  It  is  not  this  case. 

BLATCHFORD,  J. —  I  think  the  preference  was  surrendered, 
within  the  meaning  of  the  statute,  it  having  been  surrendered 
before  there  was  a  recovery. 

That  surrender  was  accepted  and  the  assignee  discontinued 
the  suit  voluntarily,  and  thereby  is  estopped  from  alleging 
that  there  was  no  surrender.  The  assignee  might  have 
refused  to  accept  the  surrender  or  discontinue  the  suit  except 
on  condition  that  he  should  have  the  same  benefit  of  object- 
ing to  the  proof  of  debt  as  if  the  money  had  been  obtained  as 
the  result  of  a  recovery. 

But  he  imposed  no  such  condition.  If  he  had  imposed  it 
and  it  had  been  refused  he  might  have  gone  on  with  the  suit 
in  order,  in  case  of  his  recovering  in  it,  to  exclude  a  proof  of 
the  debt.  Having  waived  a  recovery,  he  thereby  waived  the 
right  to  exclude  the  proof  of  debt. 

But  it  is  alleged  that  there  was  in  this  case  actual  fraud. 
I  do  not  think  the  provision  of  section  12  of  the  act  of  June 
22,  1874  in  regard  to  proving  a  debt  by  a  creditor,  in  case 
of  "  actual  fraud  "  on  his  part,  applies  to  any  other  case  than 
where  there  is  a  recovery.  But,  in  addition,  there  was  no 
actual  fraud  in  this  case. 
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There  was  only  a  constructive  fraud,  a  fraud  on  the  stat- 
ute, because  things  forbidden  by  the  statute  were  done. 
There  was  nothing  done  by  the  creditors  except  what  was 
perfectly  lawful  and  fair  and  honest,  and  was  not  fraudulent 
as  to  the  debtor  or  as  to  other  creditors,  but  for  the  inhibi- 
tions of  the  bankruptcy  act.  That  was  not  an  "  actual 
fraud." 

The  proof  of  debt  must  be  allowed  to  stand. 
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SUPREME  COURT. 

TRUMAN  G.  MATTESON  agt.  MARY  D.  MATTESON,  executrix  of 
HORATIO  "W".  MATTESON,  deceased,  et  al. 

Will  —  construction  of —  heir  at  law  may  bring  the  action. 

An  action  may  be  brought  in  equity  by  an  heir  at  law  interested  in  the 
estate  and  ask  for  the  construction  of,  and  an  adjudication  of,  the  will 
of  the  testator. 

The  testator  gave  and  bequeathed  to  his  widow,  "  M.  D.  M.,  one-half  of 
all  the  income  "  of  his  real  and  personal  estate,  for  the  term  of  fifty  years 
from  the  date  of  his  decease,  to  use  as  she  may  think  proper. 

Held,  that  this  bequest  must  be  upheld  as  valid.  It  does  not  purport  to 
give  his  wife  the  title  to  either  the  real  or  personal  estate,  but  only  the 
income  thereof,  therefore  it  is  not  an  illegal  suspension  of  the  power  of 
alienation  under  the  statute. 

The  bequest  by  the  testator  "  to  my  wife's  father  and  mother,  each  $200 
per  year,  and  after  them  the  same  to  my  wife,  M.  D.  M.,  for  and  during 
her  life,"  held  to  be  valid  as  an  annuity  to  each  —  the  father  and  the 
mother,  and  upon  their  decease,  respectively,  the  widow  took  the 
amount  bequeathed  to  each  annuitant  during  her  life. 

Oswego  Special  Term,  June,  1875. 

THIS  action  was  brought  after  the  death  of  H.  W.  Matteson, 
the  appointment  of  his  widow  under  his  will  as  executrix, 
and  after  she'  had  qualified  and  entered  upon  her  duties  as 
such  executrix,  for  the  construction  of  the  will  of  H.  W. 
Matteson. 

No  proof  was  given  as  to  the  responsibility  of  the  widow, 
nor  as  to  fitness  to  carry  out  the  will. 

W.  A.  Poucher,  for  plaintiff. 
John  M.  Mattice,  for  defendants. 
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HAKDIN,  J.  —  It  must  be  assumed  in  this  case  that  the 
venue  is  properly  laid.  No  question  as  to  the  propriety  of 
the  venue  was  properly  raised  upon  the  trial. 

The  plaintiff  asked  for  a  construction  of  the  will  of  H.  W. 
Matteson,  deceased.  A  court  of  equity  has  jurisdiction  and 
power  to  give  construction  of  the  will,  as  the  parties  are 
properly  before  the  court  and  a  trust  is  involved. 

Such  suit  may  be  instituted  by  an  heir  at  law  interested 
in  the  estate,  in  the  event  that  the  will,  or  portions,  are 
declared  void.  Such  heir  may  come  into  court  and  ask  for  a 
construction  of  and  an  adjudication  upon  such  will  (Harris 
agt.  Dwight,  46  Barb.,  471 ;  Walrath  agt.  Handy,  24  How., 
353;  54  Barb.,  259).  It  must  be  held  that  this  action  is 
properly  brought,  and  that  a  construction  and  adjudication 
upon  the  will  may  be  had  in  this  action. 

The  testator  gave  and  bequeathed  to  his  widow,  "  Mary  D. 
Matteson,  one-half  of  all  the  income  "  of  his  real  and  per- 
sonal estate,  for  the  term  of  fifty  years  from  the  date  of  his 
decease,  to  use  as  she  may  think  proper. 

The  plaintiff  insists  that  the  provision  is  void,  because 
he  insists  that  it  is  an  illegal  suspension  of  the  power  of 
alienation. 

It  must  be  evident,  upon  reading  the  clause  in  question, 
that  it  does  not  purport  to  give  the  wife  the  title  to  either 
the  personal  or  real  estate.  It  simply  provides  that  she  shall 
receive  "  one-half"  of  all  the  income  to  use  as  she  may  think 
proper. 

It  entitles  her  to  one-half  of  all  the  income  of  the  personal 
and  real  during  her  natural  life,  if  it  shall  terminate  within 
fifty  years. 

The  whole  language  of  the  testator,  taken  with  the  circum- 
stances surrounding  him  and  his  estate,  indicate  such  an 
intention  and  must  be  upheld  (36  N.  Y.,  543 ;  41  N.  Y., 
334). 

The  bequest  of  an  annuity  to  Henry  Hamilton,  of  $200 
per  year  for  life,  is  good. 
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The  bequest  to  Maria  Hamilton,  of  $200  per  year  for  her 
life,  is  good  during  her  life. 

The  bequest  of  the  "  same,  after  them,"  to  the  wife,  Mary 
D.  Matteson,  for  and  during  her  life,  is  valid.  It  is  of  two 
distinct  annuities,  viz.,  one  to  Henry,  one  to  Maria;  and 
then  after  their  respective  lives  the  annuity,  thus  terminated 
by  the  end  of  the  first  life  annuitant,  passes  to  the  wife,. 
Mary  D.,  for  and  during  her  life.  Thus  interpreted  the 
provisions  are  valid. 

This  construction  is  to  be  preferred  to  one  that  would 
render  inoperative  the  manifest  intention  of  the  testator  (3& 
N.  Y.,  593).  It  was  held  in  the  case  first  cited,  that  where 
language  is  susceptible  of  two  constructions,  that  interpreta- 
tion is  to  be  preferred  which  would  render  valid  the  pro- 
vision of  the  will  (See,  also,  3  Barb.  Chy.,  506 ;  26  Wend., 
21;  3  M.,  330;  2  Sandf.  6%.,  432;  7  Barb.,  226 ;  17^ 

Y.,  56i). 

In  the  introductory  words  of  the  clause  under  considera- 
tion the  testator  says:  "To  my  wife's  father  and  mother 
each  $200  per  year,  and  after  them  the  same,"  i.  e.,  after 
their  respective  deaths,  the  same  sum,  to  wit,  $200,  at  the 
time  of  the  death  of  each  antecedent  annuitant,  the  wife 
shall  take  the  same  out  of  the  estate,  as  had  been  provided,, 
distributively,  to  her  father  and  mother. 

The  bequest  to  Hiram  Matteson,  during  his  life,  is  good 
and  valid.  So  too  the  one  to  Elon  G.  Matteson,  of  $200  for 
life,  is  valid. 

The  other  portions  of  the  will  must  fall.  They  are  indef- 
inite ;  there  are  no  beneficiaries  certain,  named,  and  the  one 
to  the  poor  of  the  town  of  Scriba  is  entangled  with  impossi- 
ble conditions  (23  N.  Y.,  69;  34  N.  Y.,  584;  52  N.  Y., 
332;  40  Barb.,  144;  47  Karl.,  257;  31  Barl.,  78). 

The  will  does  not  name  a  trustee  to  carry  out  its  provi- 
sions and  it  may  be  found  necessary  to  apply  to  the  court 
for  the  appointment  of  a  trustee,  or  that  the  executor  should 
be  appointed  upon  giving  security. 
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Neither  of  these  questions  were  raised  and  discussed,  or 
submitted  upon  the  trial. 

The  decree  may  reserve  the  questions  for  further  applica- 
tion to  the  court,  to  be  made  by  any  party  so  advised. 

The  plaintiff  fails  in  some  claims  made,  but,  doubtless,  this 
action  was  brought  in  good  faith,  and  has  likewise  been 
defended  in  good  faith.  The  parties  may,  therefore,  have 
their  costs  and  disbursements  taxed  and  paid  out  of  the 
estate. 

This  accords  with  the  rule  adopted  in  Post  agt.  Hover  (30 
B(vrb.,  324  and  325),  and  Schieler  agt.  Smith  (41  N.  Y., 
349). 

Judgment  may  be  entered  in  accordance  with  the  views 
expressed  supra. 
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SUPKEME  COURT. 

THE  PEOPLE  ex  rel.  EDWARD  BOYLE  agt.  THE  TRUSTEES  OF  THE 
VILLAGE  OF  EDGEWATER. 

Too;  levy  expenses  for  village  purposes  —  contracts  made  for  work  — presump- 
tion, contract  made  in  reference  to  the  amount  of  the  tax. 

Where  the  legislature  authorize  village  trustees  to  raise  in  their  tax  levy 
bill  $40,000,  for  their  current  expenses  during  that  year,  and  the  next 
year  authorize  them  to  raise  for  the  same  purpose  not  exceeding  $25,000 
for  that  year,  a  contract  made  with  the  trustees  for  services  during  the 
former  year  is  presumed  to  have  been  made  with  reference  to  the  amount 
of  the  tax  to  be  raised  in  that  year. 

Where  such  services  were  performed  during  the  year  the  contract  was 
made,  but  the  claim  was  not  ripened  into  a  judgment  against  the  vil- 
lage until  the  next  year,  when  payment  was  demanded,  the  trustees 
could  not  refuse  such  payment  on  the  ground  that  they  had  no  funds 
in  consequence  of  a  reduction  that  year  in  the  tax  levy. 

The  restriction  upon  the  tax  levy  in  the  latter  year  could  not  apply  to 
contracts  made  in  the  former  year. 

A  mandamus  is  the  proper  remedy  to  compel  the  trustees  to  pay  the 
judgment. 

Second  Department,  Brooklyn  General  Term,  May,  1876. 

THE  relator  was  employed  in  1871  by  the  respondents  to 
survey  certain  streets  in  the  village  of  Edgewater.  He 
received  warrants  or  orders  on  the  city  treasury,  but  the  war- 
rants not  being  paid  by  the  treasury,  and  payments  for  his 
services  having  been  refused,  he  brought  an  action  and 
recovered  judgment  in  the  sum  of  $937.  Execution  was 
issued,  but  the  sheriff  was  unable  to  find  any  goods  of 
respondents  which  could  be  seized  by  him. 

At  the  time  relator  was  employed  to  do  his  work  the  vil- 
lage was  authorized  by  an  act  of  the  legislature  to  raise  in 
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their  annual  tax  levy  and  expend  for  village  purposes  the 
sum  of  $40,000.  In  June,  1872,  however,  the  legislature 
enacted  that  thereafter  the  village  could  raise  for  current 
expenses  the  sum  of  $25,000  only. 

The  relator  moved  for  a  peremptory  writ  of  mandamus  to 
compel  the  respondents  to  raise  money  sufficient  to  pay  the 
judgment. 

Charles  W.  West  da  Elliot  Sandford,  counsel  for  relator. 

I.  The  trustees  should  be  compelled  to  appropriate 
and  set  aside  sufficient  to  pay  this  claim  and  levy  the 
same  under  their  regular  annual  tax  levy.  By  the  char- 
ter of  the  village  of  Edgewater  (title  XII,  sec.  1)  "the 
board  of  trustees  shall  have  power  to  raise  annually  by 
taxation  such  sum  of  money  as  they  shall  deem  proper 
*  *  to  carry  into  effect  all  the  several  powers  and 
privileges  granted  and  conferred  by  this  act,  and  they 
shall  *  *  *  on  or  before  the  first  day  of  July  in  each 
year  *  *  *  determine  what  sum  shall  be  raised  by  tax  for 
the  current  year."  By  section  7,  title  XIII,  the  trustees  are 
required  to  make  a  formal  budget  or  appropriation  of  the 
moneys  so  to  be  raised,  which,  when  so  appropriated,  shall 
be  used  for  no  other  purpose  whatever.  The  words  "  as  they 
shall  deem  proper,"  in  title  XII,  section  1,  do  not  give  the 
trustees  power  to  include  the  claim  in  the  tax  levy  or  not,  as 
they  see  fit,  and  preclude  the  court  from  ordering  them  so  to 
do.  The  vouchers  and  the  judgment  of  the  supreme  court 
against  the  village  thereon  are  conclusive  evidence  that  this 
claim  is  a  just  and  a  legal  one,  and  that  it  long  has  been  and 
now  is  the  duty  of  the  trustees  to  pay  it  (State  agt.  Super- 
visors, cfcc.,  20  Wis.,  79).  In  such  case,  as  the  courts  have 
uniformly  held,  the  trustees  cannot  refuse  to  pay  on  the 
ground  that  they  have  a  discretion  to  levy  the  necessary  tax 
or  not.  The  principle  is  well  stated  in  2  Dillon  on  Municipal 
Corp.  (sec.  669,  and  cases) :  "  But  if  the  inferior  tribunal, 
body,  officer  or  agent  refuse  to  act  in  cases  where  the  law 
VOL.  LI  36 


282  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Boyle  agt.  Trustees,  of  the  Village  of  Edgewater. 

requires  them  to  act,  and  the  party  has  no  other  legal  remedy, 
and  when  in  justice  there  ought  to  be  one,  a  mandamus  will 
lie  to  set  them  in  motion  to  compel  action.  Dillon  on  Muni- 
cipal Corp.  (vol.  2,  sec.  686)  says :  "  When  judgment  is 
obtained  and  there  is  no  property  subject  to  execution  out  of 
which  it  can  be  made,  mandamus  will  lie  and  is  the  proper 
remedy  to  compel  the  levy  and  collection  of  the  necessary 
tax  to  pay  the  judgment.  When  the  claim  is  reduced  to 
judgment  the  duty  to  provide  for  its  payment  becomes  per- 
fect, and  if  it  can  be  paid  in  no  other  way  it  must  be  done 
by  the  levy  and  collection  of  a  tax  for  that  purpose,  and  this 
duty  will  be  enforced  by  mandamus." 

This  judgment  is  a  debt  of  record  against  the  village,  is 
founded  on  its  promises  to  pay  issued  in  1871,  has  stood 
unsatisfied  on  the  docket  since  July  18,  1872,  and  is,  I  sub- 
mit, a  more  binding  claim  on  the  moneys  to  be  raised  by  the 
regular  tax  than  simple  contract  debts  incurred  by  the  village 
during  the  current  year. 

II.  The  act  (chap.  879,  p.  1872)  restricting  the  village 
trustees  from  raising  more  than  $25,000  by  annual  tax,  is,  as 
to  relator,  unconstitutional  and  void,  and  the  court  should 
order  said  trustees  to  levy  an  additional  amount  in  excess  of 
such  tax  sufficient  to  pay  relator's  judgment. 

The  original  act  incorporating  the  village  of  Edgewater 
(chap.  214,  p.  1866)  gave  the  trustees  thereof  power  to  raise 
annually  by  taxation  $40,000  to  carry  out  the  purposes  of  the 
act  (title  X,  sec.  1).  This  act  was  amended  in  1867  (chap. 
517,  p.  1867),  but  the  provision  giving  the  trustees  power 
to  raise  $40,000  per  year  was  untouched. 

The  act  was  further  amended  in  1870  (chap.  674,^.  1870) 
by  an  act  "to  amend,  consolidate  and  re-enact"  the  former 
acts.  Under  this  the  trustees  still  had  power  to  raise  by 
annual  taxation  $40,000. 

Then  came  chapter  879,  page  1872,  again  amending  the 
village  charter,  and  by  this  act  the  trustees  were  not  allowed 
to  raise  more  than  $25,000  by  annual  taxation  (sec.  9). 
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This  last  act  was  passed  June  8,  1872.  The  judgment 
which  relator  asks  that  respondents  be  compelled  to  pay  was 
obtained  on  July  18,  1872,  on  village  warrants  issued  in 
August  and  November,  1871.  The  relator  claims  that  this 

O  7 

last  act  is  as  to  him  unconstitutional  and  void,  and  that  the 
trustees  should  be  ordered  to  levy  for  the  benefit  of  relator  a 
tax  in  excess  of  said  $25,000,  and  if  necessary  up  to  $40,000, 
to  pay  his  judgment. 

The  United  States  constitution  declares  (art.  1,  sec.  10) 
that  "no  state  shall  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts." 

These  vouchers  were  issued  in  August  and  November, 
1871,  under  a  law  authorizing  the  trustees  to  raise  annually 
$40,000  as  a  fund  from  which  they  were  to  be  paid,  and  the 
law  decreasing  that  sum  to  $25,000  per  year  (every  cent  of 
which  the  trustees  swear  is  absolutely  necessary  to  pay 
annual  and  current  expenses,  thus  leaving  relator  nothing)  is 
within  the  above  prohibition  and  void. 

The  United  States  constitution  is,  on  this  point,  the  supreme 
law,  and  the  decisions  of  its  courts  thereon  conclusive  author- 
ity (Fletcher  agt.  Peck,  6  Oranch,  87, per  0.  J.  MARSHALL; 
Lesley  agt.  Phipps,  Am.  Law  Register,  April,  1874,  p.  238). 
Let  us  examine  a  few  of  them.  Van  Hoffman  agt.  City  of 
Quincy  (4  Wallace,  550)  was  a  case  where  the  city  of  Quincy 
had  issued  to  relator  and  others  bonds,  under  an  act  of  the 
legislature,  whereby  the  city  was  authorized  to  raise  by 
annual  tax  sufficient  to  pay  the  interest  thereon.  The  city 
failed  to  pay  said  interest  when  due,  and  refused  to  levy  suffi- 
cient tax  to  pay  it.  The  relator  sued  the  city  and  got  judg- 
ment. Execution  was  issued  and  returned  unsatisfied.  Eela- 
tor  prayed  that  city  be  compelled  to  levy  sufficient  tax  to 
pay  him.  The  return  of  the  city  to  the  alternative  writ,  set 
up,  that  the  prior  act  authorizing  a  tax  to  pay  said  interest 
had  been  repealed,  and  alleged  that  the  tax  which  it  was 
authorized  for  the  year  would  not  be  sufficient  to  pay  its  cur- 
rent expenses  for  the  year  and  its  debts. 
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This  case  seems  to  me  to  be  on  all  fours  with  the  present. 

The  supreme  court  held,  reviewing  all  the  cases,  that  the 
repealing  act  was  unconstitutional  as  impairing  the  obligation 
of  contracts,  and  void,  saying : 

"  It  is  also  settled  that  the  laws  which  subsist  at  the  time 
and  place  of  the  making  of  the  contract  and  when  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it,  as  if  they  were 
expressly  referred  to  or  incorporated  in  its  terms.  This  prin- 
ciple embraces  alike  those  which  affect  its  validity,  construc- 
tion, discharge  and  enforcement.  Nothing  can  be  more 
material  to  the  obligation  than  the  means  of  enforcement." 
Without  the  remedy,  the  contract  may  indeed,  in  the  sense 
of  the  law,  be  said  not  to  exist,  and  its  obligation  to  fall 
within  the  class  of  those  moral  and  social  duties,  which  depend 
for  their  fulfillment  wholly  upon  the  will  of  the  individual. 
The  ideas  of  validity  and  remedy  are  inseparable  and  both 
are  parts  of  the  obligation  which  is  guaranteed  by  the  con- 
stitution against  invasion.  *  *  *  The  prohibition  has 
no  reference  to  the  degree  of  impairment ;  the  largest  and 
least  are  alike  forbidden." 

"  It  is  well  settled  that  a  state  may  disable  itself  from 
exercising  its  taxing  power  in  particular  cases.  It  is  equally 
clear  that  when  a  state  has  authorized  a  municipal  corpora- 
tion to  contract  and  to  exercise  the  power  of  local  taxation 
to  the  extent  necessary  to  meet  its  engagements"  (in  the 
present  case  the  judgment  against  the  village  is  conclusive 
evidence  of  this)  "  the  power  thus  given  cannot  be  withdrawn 
until  the  contract  is  satisfied.  The  state  and  the  corporation, 
in  such  cases,  are  equally  bound.  The  power  given  becomes 
a  trust  which  the  donor  cannot  annul,  and  which  the  donee 
is  bound  to  execute,  and  neither  the  state  nor  the  corporation 
can  any  more  impair  the  obligation  of  the  contract  in  this 
way  than  in  any  other  (People  agt.  Bell,  10  Cal.,  570 ; 
Dominie  agt.  Say  re,  3  Sand.,  555). 

Planters'  Bank  agt.  Sharp  (6  How.  [  U.  &],  327),  says : 
One  of  the  tests  that  a  contract  has  been  impaired  is,  that 
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its  value  lias,  by  legislation,  been  diminished.  It  is  not  by 
the  constitution  to  be  impaired  at  all.  This  is  not  a  ques- 
tion of  degree  or  cause,  but  of  encroaching  in  any  respect  on 
its  obligation,  dispensing  with  any  part  of  its  force. 

It  makes  no  difference  whether  the  contract  is  executory 
or  executed  (Fletcher  agt.  Peck,  6  Cranch,  137). 

McCracken  agt.  Hay  ward  (2  How.  [  U.  &],  612)  says :  The 
obligation  of  a  contract  consists  in  its  binding  force  on  the 
party  who  makes  it.  This  depends  on  the  law  in  existence 
when  it  was  made.  These  are  necessarily  referred  to  in  all 
contracts  as  forming  a  part  of  them,  as  the  measure  of  the 
obligation  to  perform  them  by  the  one  party  and  the  right 
acquired  by  the  other.  *  *  *  If  any  subsequent  law 
affects  to  diminish  the  duty  or  impair  the  right  it  necessarily 
bears  on  the  obligation  of  the  contract  in  favor  of  one  party 
to  the  injury  of  the  other,  hence  any  law  which  in  its  opera- 
tion amounts  to  a  denial  or  obstruction  of  the  rights  accruing 
by  a  contract,  though  professing  to  act  only  on  the  remedy, 
is  directly  obnoxious  to  the  prohibition  of  the  constitution. 

The  ideas  of  the  validity  of  a  contract  and  of  the  remedy  to 
enforce  it  are  inseparable,  and  both  are  parts  of  the  obligation 
which  is  guaranteed  by  the  constitution  against  invasion. 
Accordingly,  whenever  a  statute  in  modifying  any  remedies 
to  enforce  a  contract,  does  so  in  a  way  to  impair  substantial 
rights,  the  attempted  modification  is  within  the  prohibition 
of  the  constitution  and  void  ( White  agt.  Hart,  13  Wall., 
647,  Dec.  1871 ;  approving  Von  Hoffman  agt.  City  of 
Quincy,  supra;  Gunn  agt.  Barry,  15  Wall.,  611,  Dec. 
1872;  see  also  Rees  agt.  City  of  Watertown,  U.  8.  Sup.  Ct., 
Oct.  Term,  1873;  reported  in  Albany  Law  Journal,  May 
30th,  1874,  p.  354,  355 ;  also  Lasly  agt.  Phipps,  Sup.  Ct. 
Mississippi,  reported  in  American  Law  Register,  April 
1874,^?.  236,  which  is  based  on  the  decisions  of  the  U.  S. 
Supreme  Court,  and  reviews  them  at  length).  "What  say  the 
New  York  cases  ?  Remedies  to  enforce  contracts  are  within 
the  power  of  the  legislature.  The  contracts  themselves  are 
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not.  The  legislature  cannot  by  acting  on  the  remedy  impair 
the  obligation  of  the  contract  (People  agt.  Draper,  15  N. 
Y.,  563,  citing  cases).  Morse  agt.  Goald  (11  N.  T.,  287), 
says :  "  But  it  is  admitted  that  a  contract  may'  be  virtually 
impaired  by  a  law  which,  without  acting  directly  upon  its 
terms,  destroys  the  remedy  or  so  embarrasses  it,  that  the  rights 
of  the  creditor,  under  the  legal  remedies  existing  when  the 
contract  was  made  are  substantially  defeated.  With  this 
necessary  qualification  the  jurisdiction  of  the  states  over  the 
legal  proceedings  of  their  courts  is  supreme  "  (Berley  agt. 
Rampacher,  5  Duer,  183.)  The  provisions  of  the  laws  of 
1865,  that  until  moneys  necessary  for  the  payment  of  any 
judgment  against  the  city  of  New  York,  shall  have  been 
raised  by  taxation,  no  execution  shall  issue  on  the  judgment, 
is  unconstitutional  as  applied  to  judgments  on  contracts  made 
before  the  act  took  effect  (Hadfield  agt.  Mayor,  2  Abbott 
\_N.  /£],  95).  In  the  Brooklyn  Park  Commissioners  agt. 
Armstrong  (45  N.  Y.,  234),  the  city  of  Brooklyn  was  by  an 
act  of  the  legislature,  authorized  to  'take  lands  for  a  public 
park,  and  to  issue  bonds  for  the  payment  for  such  lands,  the 
lands  taken  being  pledged  for  the  payment  of  said  bonds. 
Subsequently  an  act  was  passed  authorizing  the  sale  of  a  por- 
tion of  such  lands,  free  from  the  lien  of  the  bonds.  The 
court  (FOLGEK,  J.)  says  (p.  247) :  "  True  the  entire  contract  is 
not  destroyed.  The  liability  to  pay  them  remains.  But  the 
pledge  of  tangible  property  as  a  security  that  the  liability 
should  be  met,  has  been  withdrawn.  It  was  on  the  assur- 
ance that  this  should  remain  that  the  creditor  was  induced  to 
take  the  bonds,  and  give  in  exchange  his  property.  This  was 
a  contract.  The  security  cannot  now  be  taken  away  without 
impairing  the  obligation  of  that  contract."  The  second  act 
was  therefore  held  unconstitutional  (See  also  Quackenbush 
agt.  Danks,  1  Denio,  128 ;  Wynheimer  agt.  People,  13  N. 
Y.,  421 ;  Berley  agt.  Eampacher,  5  Duer,  183). 

Dillon  on  Municipal  Corporations  (%d  ed.,  1873,  vol.  1, 
sec.  41),  says,  citing  many  cases,  if  a  municipal  corporation 
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however  becomes  indebted,  the  rights  of  the  creditors  cannot 
it  is  clear,  be  impaired  by  any  subsequent  legislative  enact- 
ment (See  to  same  effect  1  Kent  Com.,  pp.  413,  424). 

III.  But  if  this  act  of  1872,  reducing  the  tax  levy  to 
$25,000,  is,  as  to  relator,  constitutional  and  valid,  it  does  not 
prohibit  the  trustees  from  levying  for  relator's  benefit,  a  tax 
in  excess  of  $25,000,  and  if  necessary  up  to  $40,000,  but  on 
the  contrary  gives  them  express  power  to  do  so. 

Relator's  claim  accrued  when  the  trustees  had  power  to 
raise  annually  $40,000.  The  law  reducing  that  amount  to 
$25,000  will  not  be  construed  retrospectively  as  to  relator. 

Dash  agt.  Van  Kleeck  (7  John.,  477)  was  an  action  against 
a  sheriff  for  the  escape  of  a  prisoner  on  gaol  liberties,  under 
the  act  of  March  30th,  1801.  The  prisoner  was  recaptured 
before  the  suit  against  the  sheriff  was  commenced.  Defend- 
ant set  up  the  act  of  1810,  which  provided  that  nothing  con- 
tained in  the  act  of  March  20,  1801,  shall  be  construed  to 
prevent  the  sheriff  from  setting  up  in  defense  the  recapture 
of  the  prisoner,  as  at  common  law.  The  court  held  (see 
opinion  THOMPSON,  «/., p.  493,  and  KENT,  Ch.  J.,  p.  500),  that 
the  act  of  April  fifth  was  no  defense,  and  that  the  sheriff  could 
not  use  it  and  plead  the  recapture  of  the  prisoner.  That  an 
act  of  the  legislature  is  not  to  be  construed  to  operate  retro- 
spectively so  as  to  take  a\vay  a  vested  right.  It  is  a  principle 
of  universal  jurisprudence,  that  laws  civil  or  criminal  must 
be  prospective  and  cannot  have  a  retrospective  effect. 

Berley  agt.  Rampacher  (5  Duer,  188)  says:  "  The  leading 
and  much  debated  case  of  Dash  agt.  Van  Kleeck,  qualified 
and  explained  by  subsequent  decisions,  has  established  the 
rule  that  no  enactment,  however  positive  in  its  terms,  is  to  be 
construed  as  designed  to  interfere  with  existing  contracts, 
rights  of  action  or  suits,  unless  the  intention  that  it  shall  so 
operate  is  expressly  declared.  Although  the  words  of  the 
statute  are  so  general  and  broad  as  in  their  literal  extent  to 
comprehend  existing  cases,  they  must  not  be  construed  as  appli- 


288  NEW  YORK  PRACTICE  REPORTS. 

People  ex  rel.  Boyle  agt.  Trustees  of  the  Village  of  Edgewater. 

cable  only  to  such  as  may  thereafter  arise,  unless  the  intention 
to  embrace  all  is  plainly  and  unequivocally  expressed." 

This  case  decided  that  the  act  of  1853,  exempting  the  hus- 
band from  his  common-law  liability  for  the  debts  of  his  wife, 
was  not  retroactive  as  affecting  the  vested  rights  of  creditors. 
That  if  construed  as  retroactive,  it  was  unconstitutional  and 
void  (See,  also,  Trist  agt.  Cabmas,  18  Abb.,  143 ;  Main  agt. 
Green,  32  Barb.,  457 ;  Van  Kensselaer  agt.  Secor,  id.,  473). 

There  is  no  such  plain  and  unequivocal  intention  in  the 
statute  affecting  this  case  (See  title  XII,  sec.  1,  chap.  674,  L. 
1870,  and  sec.  9,  chap.  879,  L.  1872).  On  the  contrary,  the 
charter  declares  (title  XV,  sec.  14)  that  "  this  act  shall  be 
construed  favorably  for  every  beneficial  purpose  therein  men- 
tioned or  contained." 

IY.  The  relator  is  utterly  without  a  remedy  unless  a  man- 
damus issue  to  these  trustees.  As  under  the  cases  of  Darling- 
ton agt.  Mayor  (31  N.  Y.,  164),  and  Brinkerhoff  agt.  Board 
of  Education  (6  Aljbott  \N.  /£],  428),  he  can  issue  no  execu- 
tion which  will  fasten  upon  the  corporate  property  of  the 
village,  and  unless  the  court  orders  a  tax  for  his  benefit  he  is 
powerless.  It  is  respectfully  submitted,  that  under  the  forego- 
ing decisions  the  court  has  such  power  and  should  exercise  it ; 
but  that  if  it  is  decided  that  mandamus  should  not  lie,  that 
no  costs  be  awarded  to  respondents  and  against  the  relator. 

Theodore  Frean,  for  respondent. 

By  the  Court,  PRATT,  J.  —  At  the  time  the  respondent 
incurred  the  obligation  stated  the  trustees  had  power  to  levy, 
by  tax,  $40,000.  The  relator  must  be  presumed  to  have  con- 
tracted with  reference  to  that  power,  and  relied  upon  it  as  a 
means  of  receiving  his  pay.  In  my  judgment  the  trustees 
have  power  to  raise,  by  tax,  such  sum  as  is  necessary  to  pay 
debts  contracted  by  the  village  prior  to  June  9th,  1872,  not 
exceeding  $40,000. 

That  the  restriction  confining  the  amount  to  $25,000  can- 
not be  held  to  apply  to  debts  contracted  prior  to  June,  1872. 
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SUPREME  COURT. 

DELOS  WENTWOKTH  agt.  AVONA  WENTWORTH. 

Denial  of  motion  —  no  leave  to  renew  —  when  and  how  new  application  to  be 

made. 

Where  a  special  motion  is  made  and  denied  without  any  leave  given  to 
renew  it,  if  either  party  desires  to  be  relieved  of  the  order,  an  applica- 
tion should  be  made  to  the  court  for  leave  to  have  a  rehearing. 

Upon  such  an  application,  addressed  to  the  discretion  of  the  court,  fresh 
facts  or  some  good  excuse  should  be  furnished. 

If  a  new  state  of  facts  arises  after  the  hearing  and  denial  of  a  motion,  a 
new  motion  may  be  made  based  upon  such  new  facts,  and  granted,  even 
when  leave  has  not  been  obtained  to  renew. 

It  is  within  the  discretion  of  the  court  to  allow  a  motion  to  be  renewed 
upon  the  same  state  of  facts,  upon  an  application  addressed  to  the  dis- 
cretion of  the  court  for  that  purpose. 

The  practice  upon  application  for  leave  to  renew  motions  is  pointed  out 
in  Fowler  agt.  Huber  (1  EoU.,  52). 

Where  defendant's  motion  to  serve  an  amended  answer  was  granted  upon 
terms,  which  he  omitted  to  comply  with  within  the  time  fixed  in  the 
order,  and  on  a  second  motion  for  the  same  purpose  and  upon  a  like 
answer,  he  is  barred  by  the  former  order,  there  being  no  leave  given  to 
renew  the  motion. 

But  such  denial  or  refusal  to  pass  upon  the  application,  was  without 
prejudice  to  a  motion  for  leave  to  renew  a  motion  for  leave  to  serve  an 
amended  answer. 

Where  the  defendant  on  a  motion  for  alimony,  expenses,  &c.,  pending  the 
action,  was  allowed  a  certain  sum  payable  on  certain  terms  and  con- 
ditions required  by  the  order,  and  failing  to  comply  with  them  the  plain- 
tiff was  relieved  from  the  payment  of  such  sum;  but  the  defendant,  on 
a  second  application  on  producing  further  evidence  and  an  additional 
state  of  facts,  was  allowed  a  certain  sum  upon  the  case  as  then  pre- 
sented, without  prejudice  to  such  further  application  as  should  be  suit- 
able, if  the  court  should  grant  leave  to  renew  the  first  motion,  and  also 
grant  leave  to  serve  an  amended  answer. 

Herkimer  Special  Term,  1876. 
VOL.  LI  37 
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MOTION  by  the  defendant  for  an  order  allowing  defendant 
to  serve  an  amended  answer.  Second,  "  and  also  that  plaintiff 
be  compelled  to  pay  the  defendant  a  reasonable  sum  to 
enable  her  to  prepare  and  defend  this  action,  or  for  such 
other  or  further  rule  or  order  as  the  court  may  see  fit." 

The  affidavit  of  the  defendant  and  one  of  her  attorney's 
affidavit  in  support  of  the  motion  were  read,  and  a  stipula- 
tion that  the  motion  be  heard  at  the  chambers  of  justice 
HARDIN. 

The  plaintiff's  attorney  reads  his  affidavit,  giving  a  history 
of  the  proceedings  in  the  action,  and  that  affidavit  shows 
that  the  answer,  as  proposed  to  be  amended,  is  the  same  that 
was  prepared  and  proposed  at  the  time  of  the  motion  made 
in  July,  1875.  The  plaintiff's  attorney  took  a  preliminary 
objection  to  the  motion,  which  he  stated  in  time,  the  consid- 
eration of  which  was  reserved.  The  objection  made  was, 
that  the  motion  had  once  been  heard,  and  that  no  leave  had 
been  obtained  to  renew  the  motion,  and  that  the  motion  of 
July,  1875,  is  a  bar  to  this  motion. 

It  does  not  appear  that  any  new  facts  are  stated  in  the 
proposed  amended  answer,  other  than  those  stated  in  the 
proposed  answer  embraced  in  the  motion  of  July,  1875. 
After  the  order  of  July,  1875,  entered  in  August,  1875,  was 
served,  the  defendant  took  an  appeal  to  the  general  term, 
and  the  order  was  there  affirmed.  The  defendant  appealed 
from  the  general  term  to  the  court  of  appeals,  and  the  appeal 
was  dismissed  by  the  court  of  appeals,  thus  leaving  the  order 
made  by  justice  HARDIX,  in  1875,  in  full  force. 

Morgan  &  Rafe?i,  for  motion. 
A.  II.  Prescott,  opposed. 

HARDIN,  J. —  So  far  as  any  question  arises  upon  this 
motion  which  was  presented  to  the  court  and  passed  upon  in 
the  motion  heard  iu  July,  1875,  the  decision  there  must  be 
adhered  to  and  followed. 
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The  order  of  July,  1875,  is  in  force  and  binds  the  parties. 

If  either  party  desires  to  be  relieved  of  the  order,  an 
application  should  be  made  to  the  court  for  leave  to  have  a 
rehearing. 

Upon  such  an  application  addressed  to  the  discretion  of  the 
court,  fresh  facts  or  some  good  excuse  should  be  furnished 
(Patterson  agt.  Bacon,  21  Howard,  478 ;  Belmont  agt.  Erie 
H.  R.  Co.,  52  Barb.,  637). 

If  a  new  state  of  facts  arise  after  the  hearing  of  a  motion 
and  denial,  a  new  motion  may  be  made,  based  upon  such  new 
facts  and  granted,  even  where  leave  has  not  been  obtained 
to  renew  (Erie  R.  R.  agt.  Ramsey,  57  Barb.,  449). 

It  is  within  the,  discretion  of  the  court  to  allow  a  motion  to 
be  renewed  upon  the  same  state  of  facts,  upon  an  application 
addressed  to  the  discretion  of  the  court  for  that  purpose  (Smith 
agt.  Spalding,  3  Robertson,  615 ;  30  How.  339 ;  S.  C.,  52 
Barb.,  637). 

The  practice  upon  applications  for  leave  to  renew  motions 
is  pointed  out  in  Fowler  agt.  Huber  (7  Robertson,  52). 

Applying  the  principles  above  stated  to  this  case,  it  follows 
that  this  motion,  so  far  as  it  relates  to  the  application  for  leave 
to  serve  the  amended  answer  proposed  to  be  served  in  March, 
1876,  must  be  denied,  and  the  preliminary  objection  held  well 
taken  by  the  plaintiff.  Such  denial  or  refusal  to  pass  upon 
the  application  for  leave  to  serve  such  amended  answer  must 
be  without  prejudice  to  a  motion  for  leave  to  renew  a  motion 
for  leave  to  serve  an  amended  answer. 

The  right  to  serve  an  amended  answer  under  the  order  of 
July,  1875,  had  expired  when  the  defendant,  in  March,  1876, 
gave  the  stipulation  and  offered  to  serve  the  amended  answer, 
and  the  defendant  was  in  default,  having  omitted  to  serve  the 
answer  and  give  the  stipulation  "  within  ten  days  from  the 
service  of  the  order  "  of  July  27,  1875. 

Under  the  order  of  July  27,  1875,  the  cause  stands  recom- 
mitted to  the  referee,  and  the  plaintiff  is  by  that  order  author- 
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ized  to  take  any  "  further  proofs  before  the  referee,  upon  the 
usual  notice." 

The  plaintiff  was  therefore  regular  in  noticing  the  cause  for 
a  further  hearing  before  the  referee,  and  the  defendant  has 
the  right  to  appear  upon  such  hearing. 

The  other  branch  of  the  motion  now  made  relates  to  an 
allowance  for  expenses  of  the  defendant's  defense. 

The  affidavit  presents  now  some  facts  in  respect  to  the  nature 
of  the  labor  and  expenses  incurred,  and  which  may  be  allowed, 
that  were  not  before  the  court  when  the  motion  was  made  in 
July,  1875,  for  an  allowance. 

The  usual  course  in  this  class  of  applications  must  be  pur- 
sued in  disposing  of  this  branch  of  the  motion.  The  merits 
of  a  defense  are  not  to  be  passed  upon  finally  upon  such 
motions  (Miller  agt.  Miller,  43  flow.,  127). 

It  is  in  the  power  of  the  court  to  grant  an  allowance  for 
expenses  during  the  pendency  of  the  action. 

The  defendant  has  defended  this  action  very  resolutely  so 
far,  and  until  the  court  finally  adjudges  that  she  is  guilty  she 
has  the  right  to  defend,  and  to  have  suitable  allowance  for 
expenses  of  a  reasonable  defense ;  and  sometimes  when  the 
wife  is  convicted  of  adultery,  and  an  attorney  has  conducted 
her  defense,  an  allowance  is  made  out  of  the  husband's  estate, 
if  the  defense  has  been  entered  upon  in  good  faith.  But 
it  is  not  necessary  to  pass  upon  that  question  upon  this 
motion. 

The  defendant  has  received  nothing  in  this  case  to  defray 
the  expenses  of  her  defense. 

The  affidavit  now  produced  shows  that  witnesses  are  needed 
by  her  to  enable  her  to  maintain  her  supposed  defense,  and 
it  contains  some  facts  upon  this  subject  not  before  presented 
to  the  court  upon  her  former  application  for  expenses. 

The  first  application  was  properly  denied,  because  it  then 
appeared  she  had  some  $500  in  her  own  right,  which  has  since 
been  expended. 

The  second  application  was  granted  conditionally,  and  the 
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conditions  annexed  have  not  been  complied  with,  and  there- 
fore she  did  not  become,  under  the  order  then  made,  entitled 
to  the  payment  of  the  allowance. 

But  she  is  not  to  be  deprived  of  an  allowance  at  this  stage 
of  the  case  because  she  has  not  before  been  successful  in 
obtaining  it. 

The  original  answer,  served  14th  of  September,  1874,  by 
defendant,  controverts  the  plaintiff's  allegations  of  the 
adultery  of  the  defendant,  and  under  it  the  defendant  was 
entitled  to  give  any  proof  before  the  referee  which  will  sup- 
port the  denials.  JSTo  order  has  been  made  which  takes  away 
that  right.  The  cause  was  recommitted  to  the  referee  by  the 
decision  made  upon  the  motion  heard  July,  1875,  and  if  the 
plaintiff  gives  additional  proofs,  the  defendant  is  entitled  to 
appear  before  the  referee  and  take  part  in  the  hearing.  This 
right  is  independent  of  any  amendment  to  her  answer. 

If  she  desires  to  give  evidence  of  recriminatory  charges, 
proper  allegations  must  be  inserted  in  her  answer  (2  It.  S., 
145,  seo.  42,  sub.  4  ;  Lessuer  agt.  Lessuer^  31  Barb.,  330 ;  11 
N.  Y  Leg.  Obs.,  350 ;  17  Abb.,  48). 

Having  shown  that  the  proposed  amended  answer  was  not 
served  in  time  under  the  order  of  27th  July,  1875,  and  that 
it  was  properly  returned  when  offered  with  the  stipulation  to 
go  to  trial  upon  ten  days'  notice,  it  follows  that  the  order  for 
payment  of  fifty  dollars  toward  expenses,  as  stated,  was  inop- 
erative and  the  plaintiff  therefore  not  in  default  for  not  pay- 
ing the  allowance  which  was  then  made  conditionally. 

The  defendant,  upon  a  motion  for  leave  to  renew  the  appli- 
cation for  leave  to  serve  an  amended  answer,  may  be  able  to 
render  to  the  court  a  suitable  and  sufficient  excuse  for  non- 
compliance  with  the  terms  of  the  order  of  27th  July,  1875, 
and  if  such  excuse  be  held  sufficient  may  be  able  to  obtain 
an  order  for  leave  to  serve  an  amended  answer. 

The  allowance  of*such  an  amended  answer  would  give  the 
court  reason  to  believe  that  a  larger  sum  was  needed  to  prop 
erly  present  proofs  under  the  allegations  of  the  proposed 
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amended  answer  than  is  needed  to  present  her  proofs  before 
the  referee  under  the  answer  as  it  now  stands. 

The  allowance  now  made  must,  therefore,  be  limited  to  the 
case  as  it  is  now  situated  upon  the  present  pleadings,  and 
without  prejudice  to  such  further  application  as  shall  be  suit- 
able if  the  court  shall  grant,  first  leave  to  renew  the  motion, 
and  secondly,  shall  grant  leave  to  serve  an  amended  answer 
(Fowler  agt.  Huber,  7  Robt.,  52). 

Upon  this  application  for  an  allowance  the  order  must  pro- 
vide that  the  plaintiff  pay  to  the  defendant  thirty  dollars 
toward  the  expenses  of  her  defense,  and  without  prejudice  to 
apply  at  a  later  stage  of  her  case  for  a  further  allowance,  and 
that  plaintiff's  proceedings  before  the  referee  to  adjourn,  be 
stayed  until  such  payment  be  made. 

Second.  The  order  must  provide  that  the  preliminary 
objection  taken  by  the  plaintiff's  counsel  to  this  motion  be 
held  good,  to  that  part  of  the  motion  which  asks  leave  to 
serve  an  amended  answer ;  and 

Third.  That  the  refusal  to  allow  an  amended  answer  to  be 
served  upon  this  motion  shall  not  be  a  bar  to  a  motion  for 
leave  to  renew  the  motion  for  leave  to  serve  an  amended 
answer. 

Fourth.  No  costs  are  allowed  upon  this  motion,  as  neither 
party  is  fully  successful. 

This  decision  will  be  filed  with  the  clerk  of  Herkimer 
county,  and  either  party  may  serve  a  copy  thereof  upon  the 
attorney  of  the  other,  and  a  proposed  order  ;  and  if  the  terms 
of  the  proposed  order  are  not  assented  to  by  the  party  upon 
whom  it  shall  be  served,  the  same  may  be  settled  before  me 
upon  five  days'  notice. 
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t  V\ 


SUPREME  COURT. 

TIMOTHY  D.  PORTER  agt.  WILLIAM  E.  WARING. 
Alleged  breach  of  covenant  in  building  a  stable. 


"Where  the  defendant  covenanted  to  build  a  stable  for  the  plaintiff  in  a 
certain  manner,  and  that  "the  stable  shall  be  constructed  to.  correspond 
of  like  Philadelphia  brick,  with  like  trimmings;  there  shall  be  no  open- 
ings in  the  sidewalk  in  front  of  the  stable  which  shall  be  used  only  as  a 
private  stable,  and  shall  be  so  managed  as  to  leave  the  street  in  front  of 
it  free  from  stable  rubbish  or  unnecessary  annoyance  of  any  kind  :" 

Held,  that  there  being  left  an  opening  in  front  of  the  stable  some  five  feet 
wide,  would  be,  if  it  was  in  the  sidewalk,  a  breach  of  the  covenant. 
But  the  evidence  showed  that  the  opening  was  inside  the  line  of  fence 
adopted  by  the  owners  of  all  the  lots  from  the  Third  to  Lexington  ave- 
nue ;  that  no  part  of  the  opening  was  within  the  boundaries  of  the  side- 
walk. 

A  "sidewalk"  defined. 

Special  Term,  February,  1874. 

VAN  BKUNT,  J.  —  This  action  is  brought  to  restrain  an 
alleged  breach  of  a  covenant,  contained  in  a  deed  from  the 
plaintiff  to  the  defendant. 

In  disposing  of  this  question  I  shall  not  attempt  to  discuss 
whether  the  plaintiff  has,  by  any  act  of  his  or  of  his  agent, 
Professor  D  wight,  lost  the  right  to  enforce  this  covenant 
because  the  weight  of  evidence  is  decidedly  in  favor  of  the 
plaintiffs  upon  all  those  questions,  and  the  claim  made  by  the 
defendant  in  this  respect  must  be  considered  as  not  estab- 
lished by  the  evidence,  and  if  there  has  been  a  violation  of 
the  covenant  the  plaintiff  has  still  the  right  to  enforce  obe- 
dience to  it.  The  covenant  in  question  is  in  these  words  : 
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"  The  stable  shall  be  constructed  to  correspond  of  like  Phila- 
delphia brick,  with  like  trimmings ;  there  shall  be  no  open- 
ings in  the  sidewalk  in  front  of  the  stable,  which  shall  be 
used  only  as  a  private  stable,  and  shall  be  so  managed  as  to 
leave  the  street  in  front  of  it  free  from  stable  rubbish  or 
unnecessary  annoyance  of  any  kind." 

It  is  conceded  that  there  is  an  opening  in  front  of  the 
stable  some  five  feet  wide,  and  if  it  is  in  the  sidewalk  it  is 
undoubtedly  a  breach  of  the  covenant.  Some  of  the  wit- 
nesses upon  the  part  of  the  plaintiff  have  sworn  that  this 
opening  is  in  the  sidewralk,  but  the  claim  is  made  by  the 
defendant  that  it  is  not.  By  the  diagram  of  the  premises, 
which  it  is  admitted  to  be  correct,  it  is  shown  that  the  open- 
ing is  within  that  line  of  fence  adopted  by  the  owners  of  all 
the  lots  from  the  Third  avenue  to  Lexington  avenue ;  that  no 
part  of  the  opening  is  within  the  boundaries  of  what  is  ever 
used  or  can  ever  be  claimed  to  be  used  as  a  part  of  the  side- 
walk. There  is  no  evidence  whateyer  that  this  fence 
encroaches  in  the  least  upon  the  sidewalk  or  that  all  that 
portion  of  the  street  which  the  laws  require  has  not  been 
devoted  to  the  purposes  of  sidewalk. 

A  sidewalk  is  defined  to  be  "  a  raised  way  for  foot  passen- 
gers at  the  side  of  a  street  or  road  —  a  foot  pavement."  I 
cannot  find  from  the  evidence  in  this  case  'that  any  part  of 
the  space  occupied  by  this  opening  could  by  any  authority 
whatever  be  required  to  be  devoted  to  the  use  of  foot  pas- 
sengers. It  necessarily  follows  from  these  views  that  the 
opening  is  not  in  the  sidewalk,  and  that  there  has  been  no 
breach  in  the  covenant. 
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NEW  YORK  COMMON  PLEAS. 

SAMUEL  RAWISZER,  plaintiff  and  appellant,  agt.  RICHARD 
HAMILTON  and  MATTHEW  T.  BRENNAN,  sheriff,  etc.,  defend- 
ants and  respondents. 

Writ  of  assistance  —  when  conclusive  between  parties  —  merger  of  estates. 

"Where  a  writ  of  assistance  is  issued  upon  notice  in  favor  of  a  purchaser 
under  a  mortgage  foreclosure  sale,  against  a  tenant  in  possession  of  the 
mortgaged  premises,  and  is  executed  by  putting  the  purchaser  in  posses- 
sion, it  is  conclusive  upon  the  tenant  and  the  purchaser  as  to  the  right 
of  possession.  If  the  tenant  had  any  defense  to  it,  it  should  have  been 
presented  on  the  hearing  of  the  motion  for  the  writ.  The  question 
whether  the  writ  was  properly  awarded  cannot  be  reviewed  in  a  col- 
lateral action  in  another  court. 

Where  the  purchaser  of  mortgaged  premises,  sold  on  a  junior  mortgage, 
subsequently  purchased  the  judgment  and  decree  of  sale  made  on  a 
prior  mortgage  foreclosure,  this  judgment  does  not  thereby  become 
merged  in  his  title  to  the  premises  under  the  first  foreclosure,  nor 
prevent  him  from  buying  at  the  sale,  either  in  his  own  name  or  by 
another. 

General  Term,  December,  1875. 

Before  DALY,  Ch.  J.,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  from  a  judgment  of  the  special  term  in  favor  of 
the  defendant  Hamilton,  dismissing  the  plaintiff's  complaint, 
with  costs. 

David  Levy,  for  plaintiff,  appellant. 

James  E.  Wheeler,  for  defendant,  respondent. 

LOEW,  J. — This  action  was  brought  on  the  equity  side  of 
the  court  to  restrain  the  defendants  from  interfering  with  the 
plaintiff  in  his  possession  of  premises  No.  33  Ridge  street,  in 
VOL.  LI  38 
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the  city  of  New  York,  and  to  recover  damages  alleged  to 
have  been  sustained  by  him  in  consequence  of  his  having 
been  ejected  from  said  premises  by  the  sheriff  of  the  city  and 
county  of  New  York,  under  a  writ  of  assistance  granted  by 
the  supreme  court. 

It  appears  that  the  plaintiff  was  in  possession  of  the 
premises  in  question  under  two  written  leases  made  to  him 
by  Philip  Levy,  in  May  and  June,  1870.  On  the  8th  day  of 
February,  1871,  a  judgment  of  foreclosure  and  sale  of  said 
premises  was  entered  in  the  supreme  court  in  an  action  enti- 
tled Raihjen  agt.  Levy,  which  had  been  brought  to  foreclose 
a  mortgage  made  in  1869.  To  this  action  the  plaintiff  was 
not  made  a  party.  The  premises  were  sold  under  the  said  judg- 
ment and  Frederick  Weinecke  became  the  purchaser  thereof, 
and  took  title  to  the  same  subject  to  the  plaintiff's  leases. 

On  the  24th  day  of  February,  1871,  a  judgment  of  fore- 
closure and  sale  of  the  said  premises  was  entered  in  the 
supreme  court  in  an  action  entitled  Ruck  agt.  Anthes,  which 
was  brought  to  foreclose  a  mortgage  made  in  1866,  to  which 
action  the  plaintiff  Rawiszer  was  made  a  party.  On  the  13th 
day  of  April,  1871,  Frederick  Weinecke  became  the  owner 
of  this  judgment,  and  on  the  following  day  the  said  premises 
were,  by  his  direction,  sold  under  that  judgment,  and  the 
defendant  Richard  Hamilton  became  the  purchaser  thereof. 
On  the  22d  day  of  September,  1871,  the  referee's  deed  was 
delivered  to  Hamilton.  Subsequently  a  writ  of  assistance 
was  issued  by  the  supreme  court  upon  the  application  of  the 
defendant  Hamilton,  and  on  the  2d  day  of  October,  1871,  the 
sheriff  ejected  the  plaintiff  and  put  Hamilton  in  possession 
of  the  premises. 

It  is  claimed  on  the  part  of  plaintiff  that  Hamilton,  in 
becoming  the  purchaser  of  the  premises  in  question,  did  so  in 
fraud  of  the  plaintiff's  rights  ;  that  he  was  merely  acting  for 
Weinecke ;  that  the  two  conspired  together  with  the  view  of 
ousting  the  plaintiff,  cutting  off  his  leases  and  depriving  him 
of  the  benefit  and  possession  of  the  said  premises.  However 
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this  may  be,  I  agree  with  the  learned  judge  before  whom  this 
cause  was  tried,  that  this  action  cannot  be  maintained.  The 
writ  of  assistance  awarded  by  the  supreme  court  not  only 
required  the  sheriff  to  eject  the  plaintiff  and  put  the  defend- 
ant Hamilton  into  full  and  complete  possession  of  the  said 
premises,  but  also  to  keep,  maintain  and  defend  him  therein. 
It  was  therefore  a  judicial  determination  of  the  respective 
rights  and  claims  of  Rawiszer  and  Hamilton  to  the  possession 
of  the  property,  which  was  conclusive  upon  them  until  reversed, 
vacated  or  set  aside  in  the  forms  prescribed  by  law.  If  the 
plaintiff  felt  aggrieved,  he  should  have  made  application  to  the 
supreme  court  in  the  action  in  which  the  writ  of  assistance  was 
granted  to  have  the  same  vacated  and  annulled,  and  a  writ  of 
restitution  awarded  to  him.  While  that  writ  of  assistance 
remains  in  full  force,  it  constitutes  a  bar  to  any  other  action 
or  proceeding  between  the  plaintiff  and  Hamilton,  as  regards 
the  right  of  possession  to  said  premises,  for  any  cause  which 
existed  when  the  same  was  allowed,  and  which  might  have 
been  adjudicated  in  that  proceeding.  Nor  will  this  court,  in 
a  collateral  action,  pass  upon  the  question  whether  or  not  the 
writ  was  properly  awarded  by  the  supreme  court ;  and  without 
doing  that  it  is  plain  that  the  plaintiff  cannot  recover  damages. 

It  is,  however,  contended  on  the  part  of  the  plaintiff  that 
the  debt  was  merged  in  the  decree  of  foreclosure ;  that  the 
mortgage  became  thereby  extinguished  (The  People  agt. 
JBeebe,  1  JBarb.,  379) ;  that  Weinecke,  by  paying  the  amount 
of  the  decree  and  costs,  satisfied  the  same ;  that  the  subsequent 
sale  of  the  premises  was  absolutely  void,  and  that  consequently 
the  writ  of  assistance  will  not  avail  the  defendant  Hamilton. 
This  view  is  based  on  the  assumption  that  "Weinecke  did  not 
at  any  time  take  an  assignment  of  the  judgment. 

But  the  testimony,  on  the  part  of  both  the  plaintiff  and 
defendant,  is  to  the  effect  that  the  judgment,  or  decree,  was 
assigned  to  him,  and  judge  ROBINSON  has  so  found.  It  is  true 
the  learned  judge  in  his  finding  refers  to  the  deed  of  assign- 
ment ;  and  from  an  inspection  of  that  it  appears  that  it  is 
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not  an  assignment  of  the  decree,  but  only  of  the  mortgage 
on  which  the  decree  was  based.  But  I,  nevertheless,  think 
that,  in  view  of  the  positive  testimony  in  the  case  that  an 
assignment  of  the  judgment  was  made,  this  finding  should 
not  be  disturbed.  There  may  have  been  two  assignments, 
one  of  the  decree  and  the  other  of  the  mortgage.  Indeed, 
such  would  seem  to  have  been  the  case  from  the  testimony 
given  by  the  plaintiff's  own  witness.  Moreover,  although 
Weinecke  was  the  owner  of  the  fee  at  the  time  of  the  assign- 
ment of  the  judgment  to  him,  yet  the  judgment  did  not 
necessarily  become  merged  in  his  title  to  said  premises  as  is 
urged  by  .the  plaintiff's  counsel.  In  equity  if  a  greater  and 
lesser  estate  meet  or  unite  in  the  same  person  the  question 
whether  or  not  the  latter  is  swallowed  up  or  merged  in  the 
former  depends  upon  the  expressed  or  implied  intention  of 
such  person  (Clift  agt.  White,  12  N.  Y.,  519 ;  James  agt. 
Morey,  2  Cow.,  246).  In  the  present  case  it  clearly  appears 
that  when  Weinecke  became  the  purchaser  of  the  judgment 
he  elected  to  keep  the  same  alive  and  unextinguished,  conse- 
quently it  did  not  merge  in  the  fee  previously  acquired  by  him. 

The  judgment  of  the  special  term  should  be  affirmed. 

J.  F.  DALY,  J.,  concurred. 

DALY,  Ch.  J.  —  The  writ  of  assistance  can  be  obtained 
only  upon  a  motion  to  the  court  of  which  the  party  in  pos- 
session has  notice  (Devancene  agt.  Devancene,  1  Edw.  Ch.} 
272 ;  Valentine  agt.  Teller,  1  Hopk.,  422).  The  plaintiff,  when 
the  writ  was  applied  for,  had  the  opportunity  of  stating  any 
objection  that  there  was  to  granting  it ;  and  the  writ  having 
been  allowed  he  was  concluded  by  it.  But  in  addition  to 
this  the  purchaser  under  the  first  foreclosure  had  a  right  to 
purchase  the  judgment  obtained  upon  the  second  foreclosure, 
to  which  the  plaintiff  was  a  party,  or  to  buy  at  the  sale,  and 
it  was  wholly  immaterial  whether  he  bought  himself  or  got 
the  defendant  to  purchase  it  for  him. 

I  agree,  therefore,  that  the  judgment  should  be  affirmed. 
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SUPKEME  COURT. 

GEOKGE  VOGLER,  as  administrator,  etc.,  of  JOHN  SCHLICK, 
deceased,  agt.  THE  WOULD  MUTUAL  LIFE  INSURANCE 
COMPANY. 

Life    insurance,    company  —  action  for    amount    of  policy  and   share  of 
profit  —  pleading — parties. 

Where  the  defendant,  a  life  insurance  company,  insured  the  lives  of  two 
persons,  with  a  right  to  a  participation  by  the  survivor  in  the  profit 
accruing  to  the  business,  and  it  appearing  by  the  complaint  that  the 
defendant  had  made  profit  in  which  the  plaintiff,  administrator  of  the 
deceased,  was  entitled  to  participate : 

Held,  on  demurrer  to  the  complaint,  that  other  policyholders  and  the 
stockholders  of  the  corporation,  are  not  necessary  parties  to  an  action 
for  the  recovery  of  the  amount  of  the  insurance  and  the  plaintiff's  share 
of  the  profits. 

Also,  that  there  was  no  misjoinder  of  causes  of  action  in  claiming  the 
amount  of  the  insurance,  and  the  share  of  the  profits. 

Also,  that  it  was  the  duty  of  the  corporation,  at  stated  intervals,  to  ascer- 
tain and  make  entry  on  their  books  of  the  profits  of  the  business,  so  as 
to  enable  the  policyholders  to  ascertain  the  precise  amount  of  profits 
coming  to  them,  without  a  formal  accounting. 

The  relief  to  which  a  party  may  be  entitled  does  not  depend  so  much  on 
the  prayer  for  relief  in  his  complaint  as  upon  the  allegations  in  the 
pleadings  and  the  proofs  on  the  trial. 

Special  Term,  January,  1875. 
DEMURRER  to  complaint. 
Mr.  Thompson,  for  plaintiff. 
Mr.  Prentice,  for  defendant. 
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VAN  VORST,  J.  —  The  complaint  in  this  action  alleges  that 
the  defendant,  in  consideration  of  a  premium  in  money  paid 
therefor,  insured  the  lives  of  John  and  Rosina  Schlick,  in  the 
sum  of  $2,000,  payable  upon  the  death  of  either  of  the  said 
parties  to  the  survivor,  with  participation  by  them  in  the 
profits  according  to  the  business  of  the  defendant. 

That  Rosina  Schlick  died  on  the  7th  day  of  August,  1874, 
and  John  Schlick  on  the  14th  day  of  September,  following, 
intestate,  and  that  the  plaintiff  has  been  appointed  sole 
administrator. 

That  the  defendants  have  made  certain  profits  in  their  busi- 
ness, in  which  the  plaintiff,  as  such  administrator,  as  aforesaid, 
is  entitled  to  participate,  under  the  terms  of  the  policy,  the 
amount  of  which  is  not  known  to  him. 

The  defendants  demur  to  the  complaint,  setting  up  grounds 
of  demurrer  as  follows  : 

First.  That  there  is  a  defect  of  parties  plaintiif  in  the 
omission  of  the  other  policyholders  and  stockholders  of  the 
defendants,  and  that  the  action  is  not  brought  in  behalf  of  all 
others  interested. 

Second.  That  there  is  a  defect  of  parties  defendant,  in  that 
the  stockholders  of  the  defendants  are  not  joined. 

Third.  That  several  causes  of  action  have  been  improperly 
united,  the  one  being  a  money  demand  on  contract,  and  the 
other  a  claim  for  an  accounting  of  the  business  and  profits  of 
the  defendants. 

Fourth.  That  as  to  the  second  cause  of  action,  it  does  not 
set  forth  a  sufficient  cause  therefor. 

In  respect  to  the  first  and  second  grounds  of  demurrer,  it 
may  be  observed  that  there  is  no  allegation  in  the  complaint 
that  there  are  others  who  are  entitled  to  any  part  of  the  relief 
demanded  by  the  plaintiff,  or  at  all  interested  in  the  subject- 
matter,  except  the  defendants,  in  whose  profits  the  plaintiff 
claims  a  participation. 

It  does  not  appear  that  there  are  any  other  policyholders 
who  had  any  right  to  participate  in  profits;  and  although 
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there  should  in  fact  be  such,  I  cannot  think  that  their  presence 
is  at  all  necessary  in  order  to  ascertain  the  amount  the  plaintiff 
will  be  entitled  to  recover,  or  the  relief  which  should  be  awarded 
to  him  upon  the  admitted  facts. 

The  fact  that  there  are  profits  to  a  share  of  which  the  plain- 
tiff is  entitled  is  conceded  by  the  demurrer. 

The  amount  of  these  profits  and  the  share  of  the  plaintiff 
therein  will  certainly  and  definitely  appear  by  the  books  of 
the  defendants.  In  regard  to  stockholders,  they  are  fully  and 
completely,  for  the  purposes  of  this  action,  represented  by  the 
corporation,  of  which  they  are  members.  The  business  is  man- 
aged by  the  officers  of  the  corporation,  who  are  the  agents  of 
the  stockholders.  The  presence  of  the  latter  as  parties  defend- 
ant would  be  neither  necessary  nor  proper. 

It  would  be  an  intolerable  burden  to  the  policy-holder  if, 
before  a  recovery  could  be  had,  where  the  liability  under  the 
policy  is  admitted,  all  other  policyholders  and  the  stockholders 
should  be  required  to  be  brought  in  as  plaintiffs  or  defendants. 

If  that  is  necessary,  the  privilege  of  participation  in  profits 
contained  in  the  policy  is  a  derusion,  arid  a  source  of  difficulty 
rather  than  an  advantage ;  and  the  holder  of  a  small  insurance 
might  rather  abandon  his  claim  than  undergo  the  annoyance 
and  expense  of  an  action  to  enforce  its  collection. 

Nor  in  this  view  is  there  any  misjoinder  of  causes  of 
action.  The  plaintiff  is  entitled  to  recover  in  one  action, 
precisely  what  the  policy  promises,  the  amount  of  the  insu- 
rance and  the  portion  of  profits  to  which  the  deceased  was 
entitled. 

Nor  for  the  purpose  of  ascertaining  the  proportion  of  profits 
that  the  plaintiff  is  entitled  to  recover,  is  any  accounting 
between  the  parties  necessary. 

The  corporation  by  whom  the  profits  were  earned,  is  pre- 
sumed to  keep  a  full  and  correct  account  of  its  receipts  and 
disbursements. 

These  are  the  elements  of  the  account,  out  of  which  the 
profits  have  arisen.  The  books  of  the  corporation  should, 
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and  presumably  do,  show  the  amount  of  the  profits,  and  the 
plaintiff's  share  thereof.  The  result  would  be  in  the  nature 
of  a  dividend. 

It  would  be  the  duty  of  the  defendants,  at  stated  occasions, 
to  ascertain  and  make  entry  on  the  books  of  such  profits  of 
their  business  earned,  and  they  are  presumed  to  have  dis- 
charged such  duty  in  a  proper  manner,  and  so  as  to  enable 
the  policyholder  interested  in  profits  to  ascertain  the  correct 
amount  coming  to  him,  without  a  formal  accounting,  in  the 
ordinary  acceptation  of  that  term. 

The  averment  in  regard  to  profits  is  sufficiently  stated  in 
the  complaint. 

The  relief  to  which  the  plaintiff  will  in  the  end  be  enti- 
tled will  be  determined,  not  so  much  by  the  language  of  the 
prayer  of  his  complaint  as  by  the  allegations  and  proofs  by 
which  they  may  be  sought  to  be  sustained,  and  if  there  can 
be  no  complete  determination  of  the  action  without  the 
presence  of  other  parties,  when  that  fact  appears  they  may 
be  brought  in. 

There  should  be  judgment  for  the  plaintiff  on  the  demur- 
rer, with  costs. 
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NEW  YOKE  COMMON  PLEAS. 

LUCY  SMITH,  plaintiff  and  respondent,  agt.  JACOB  H.  SIMMS, 
defendant  and  appellant. 

Liability  of  icareTwusemen  and  bailees. 

Where  a  warehouseman  or  bailee  for  hire  are  intrusted  with  the  storage  of 
property,  they  are  bound  to  use  ordinary  care  and  diligence  for  its  pro- 
tection and  safety. 

What  omission  or  want  of  care  will  amount  to  ordinary  neglect  in  such 
a  case  is,  as  a  general  rule,  rather  a  matter  of  fact  than  of  law;  and  if 
there  is  any  evidence  to  sustain  the  verdict  of  the  jury  it  will  not  be 
interfered  with  by  the  court. 

General  Term,  December,  1875. 

Before  DALY,  Ch.  J.,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  by  the  defendant  from  a  judgment  of  the  sixth 
district  court  of  the  city  of  New  York,  in  favor  of  the  plain- 
tiff, for  forty-six  dollars  and  fifty  cents  and  costs. 

D.  A.  Stephens,  for  defendant  and  appellant. 
James  G.  White,  for  plaintiff  and  respondent. 

LOEW,  J.  —  The  plaintiff  left  a  trunk,  containing  wearing 
apparel,  with  the  defendant  on  storage.  For  the  safe  keep- 
ing of  that  trunk  and  contents  she  paid  him  one  dollar  per 
month.  When  the  trunk  was  returned  to  her  it  was  found 
that  the  clothing  had  been  stolen  out  of  it. 

As  a  warehouseman  or  bailee  for  hire  it  was  incumbent  on 
VOL.  LI  39 
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the  defendant  to  exercise  ordinary  care  and  diligence  in 
respect  to  the  property  intrusted  to  his  care  and  custody 
(Arent  agt.  Squire,  1  Daly,  350).  Ordinary  care  may  be 
defined  as  that  degree  of  care  which  men  of  common  pru- 
dence would  in  general  exert,  under  the  circumstances,  with 
regard  to  their  own  property  or  affairs. 

The  question  therefore  arises,  whether  the  defendant  omit- 
ted to  exercise  that  degree  of  care  and  diligence  which  the 
law  required  of  him ;  or,  in  other  words,  whether  he  was 
guilty  of  ordinary  neglect. 

The  evidence  shows  that  the  basement  where  the  trunk 
was  stored  was  well  and  securely  locked,  and  no  negligence 
can  be  imputed  to  the  defendant  in  this  regard.  But  it  also 
appears  that  expressmen  and  persons  owning  trunks  were  at 
times  intrusted  with  the  keys  and  permitted  to  go  into  that 
basement  unaccompanied  by  either  the  defendant  or  his 
employe  who,  in  the  mean  time,  remained  in  the  office  above. 
The  testimony  on  this  point  clearly  warranted  the  justice  in 
finding  that  the  defendant  was  chargeable  with  a  want  of 
common  or  ordinary  diligence,  and  was,  therefore,  answera- 
ble for  the  loss  occasioned  by  the  theft. 

What  omission  or  want  of  care  will  amount  to  ordinary 
neglect  in  such  cases  is,  as  a  general  rule,  rather  a  matter  of 
fact  than  of  law  (Doorman  agt.  Jenkins,  2  Adolph.  &  Ellis, 
256) ;  and  if  there  is  any  evidence  to  sustain  the  verdict  of 
the  jury  it  will  not  be  interfered  with  by  the  court  (Id.}. 
Where,  as  in  this  case,  the  trial  is  had  before  the  justice 
without  a  jury,  his  findings  on  questions  of  fact  will  ordina- 
rily be  as  decisive  as  the  verdict  of  a  jury  (Davis  agt.  Allen, 
3  N.  Y,,  168).  And  if  there  be  sufficient  legal  evidence  to 
support  the  judgment  an  appellate  tribunal  would  not  be 
justified  in  reversing  it,  even  though  it  would  have  reached  a 
different  conclusion,  upon  the  evidence  adduced,  from  that 
arrived  at  by  the  justice  (Burnham  agt.  Butler,  31  N.  Y., 
480). 

We  think,  however,  that  the  justice  erred  with  reference 
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to  the  amount  for  which  he  rendered  judgment.  It  is  true 
the  plaintiff  testified  that  the  clothing  was  stolen  out  of  her 
trunk,  but  she  specified  and  fixed  the  value  of  but  one  arti- 
cle, a  dress ;  that  she  swore  was  worth  twenty-nine  dollars. 

The  judgment  should  therefore  be  reduced  to  twTenty-nine 
dollars  and  affirmed  for  that  sum,  with  costs  of  the  court 
below,  neither  party  to  have  costs  on  appeal  to  this  court. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 
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SUPREME  COURT. 

WILLIAM  K.  KITCHEN  agt.  ALBERT  L.  CONKLIN  et  al. 

Claims  upon  insurance  funds  in  the   Jiands  of  a  receiver  —  by  various 
creditors  —  their  priority  determined. 

Creditors  of  an  insolvent  insurance  company  claimed  preference,  in  pay- 
ment from  the  fund  in  the  hands  of  the  receiver  to  whom  they  had  been 
paid  over  by  the  state  superintendent,  as  follows  : 

1.  R.  P.,  who  subscribed  for  stock  on  the  formation  of  the  company  and 
paid  his  subscription  and  never  received  any  stock. 

2.  Holders  of  claims  for  death  losses. 

3.  The  assignees  of  claims  for  death  losses. 

4.  The  claims  of  those  who  have  advanced  money  to  pay  the  losses 
incurred  upon  particular  policies,  and  who  appear  upon  the  books  of 
the  company  as  credited  with  so  much  money  to  be  applied  towards  the 
payment  of  a  loss  incurred  upon  a  particular  policy. 

5.  The  claims  of  judgment  creditors. 

6.  The  claims  of  general  creditors. 

7.  A  claim  by  the  landlord  of  the  premises  occupied  by  the  company. 

Held,  that  the  holders  for  claims  for  death  losses,  and  the  holders  of  assign- 
ments of  such  claims,  are  to  be  first  paid  by  the  receiver,  and  that  the 
balance  remaining  in  his  hands  to  be  divided  pro  rata  among  all  the 
other  creditors. 

Special  Term,  February,  1874. 

VAN  BRUNT,  J.  —  The  receiver  in  this  action  has  in  his 
hands  the  sum  of  about  $40,000,  being  moneys  or  the  pro- 
ceeds of  securities  transferred  to  him  by  the  superintendent 
of  the  insurance  department  of  the  state  of  New  York,  the 
said  securities  having,  pursuant  to  law,  been  deposited  by 
the  Hercules  Mutual  Life  Insurance  Company  with  said  super- 
intendent as  security  for  the  policyholders  in  such  corpora- 
tion. 
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Claims  to  an  amount  largely  exceeding  the  amount  of 
asse.ts  in  the  hands  of  the  receiver  have  been  presented  for 
payment,  and  he  has  brought  this  action  to  obtain  the  instruc- 
tion of  the  court  as  to  which  of  these  claims,  if  any,  should 
have  a  preference  in  the  distribution  of  the  funds  in  his 
hands.  These  claims  may  be  classified  as  follows  : 

1.  The  claim  of  Ray  in  on  Palanca,  who  subscribed  for  stock 
upon  the  formation  of  the  company  and  paid  his  subscription 
but  never  having  received  any  stock. 

2.  The  claims  of  holders  of  claims  for  death  losses. 

3.  The  claim  of  the  assignees  of  claims  for  death  losses. 

4.  The  claims  of  those  who  have  advanced  money  to  pay 
the  losses  incurred  upon  particular  policies,  and  who  appear 
upon  the  books  of  the  company  as  credited  with  so  much 
money  to  be  applied  towards  the  payment  of  a  loss  incurred 
upon  a  particular  policy. 

5.  The  claims  of  judgment  creditors. 

6.  The  claims  of  general  creditors. 

I  do  not  see  how  Mr.  Palanca  has  any  legal  claim  for  a 
preference. 

He  paid  his  money  for  the  stock.  He  did  not  get  his  stock, 
and  then  allowed  his  money  to  remain  in  the  hands  of  the 
company  for  three  or  four  years,  without  any  attempt  to  col- 
lect it  or  demand  it  back.  It  is  claimed  that  this  money  helped 
to  create  the  fund  now  in  court.  There  is  no  evidence  of  that 
fact.  There  is  no  evidence  for  what  purpose  it  was  applied, 
and  even  if  there  was  it  could  not  alter  the  question,  because, 
by  leaving  the  money  for  so  long  a  period  in  the  hands  of  the 
company,  and  allowing  them  to  mix  it  with  their  own  funds, 
he  merely  became  an  ordinary  creditor.  If  he  desired  to  assert 
any  specific  claim  upon  this  money  he  should  have  done  so 
promptly,  and  he  cannot  claim,  at  this  late  day,  any  other  or 
greater  rights  than  a  general  creditor. 

We  next  come  to  consider  the  claims  of  holders  of  claims 
for  death  losses.  The  moneys  now  in  the  hands  of  the  receiver 
are  such  as  have  been  received  from  the  superintendent  of  the 
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insurance  department ;  they  having  been  there  deposited  to  ful- 
fill the  requirements  of  the  law,  as  a  security  to  policyholders. 
The  whole  object  of  the  law  in  the  creation  of  this  fund  is  to 
secure  policyholders.  No  other  persons  are  mentioned  in  the 
statute,  and  it  is  evidently  the  intent  of  the  statute  that  this 
fund  should  be  first  applied  to  the  payment  of  such  claims, 
and  in  fact  a  considerable  amount  of  the  funds  received  from 
the  insurance  department  have  been  applied,  under  the  direc- 
tion of  the  court,  to  a  reinsuring  of  the  outstanding  risks  of 
the  company.  It  seems  to  me,  therefore,  that  policyholders 
have  a  first  claim  upon  this  fund. 

The  third  class  of  claims  is  that  of  those  who  are  the  assignees 
of  claims  for  death  losses. 

I  can  see  no  reason  why  the  assignee  of  a  death  loss  should 
not  have  the  same  claim  upon  the  fund  as  the  original  holder, 
and  none  was  suggested  upon  the  hearing  of  this  cause. 

The  fourth  class  of  claims  is  that  of  those  who  have  advanced 
money  to  enable  the  company  to  pay  particular  death  losses, 
and  they  claim  to  be  somehow  subrogated  to  the  rights  of  the 
policyholders.  Whatever  might  have  been  the  case  if  they 
had  paid  the  loss  it  is  not  necessary  to  discuss  here,  because 
due  only  to  the  claim-ants.  The  fact  was,  that  they  only 
advanced  money  to  the  company  to  enable  it  to  pay  claims 
made  upon  it,  and  the  mere  fact  that  the  money  was  borrowed 
for  a  particular  purpose  does  not  change  the  question.  The 
debt  was  paid  by  the  party  who  owed  it,  and  it  became  thereby 
extinguished,  and  it  cannot  be  revived.  They  stand  in  no 
better  position  than  the  other  creditors  who  have  advanced 
money  to  the  company. 

The  fifth  class  of  claims  are  those  of  judgment  creditors. 

Some  of  these  creditors  claim  a  lien  because  of  an  attempted 
levy  upon  the  securities  in  the  hands  of  the  superintendent  of 
insurance.  I  am  unable  to  see  how  any  lien  could  be  thus 
acquired,  because  no  levy  was  made ;  neither  could  such  a 
levy  be  made. 

The  funds  are  in  the  hands  of  the  state  in  trust  for  the 
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policyholders,  and  they  so  remain  until  all  claims  of  policy- 
holders  are  satisfied,  and  when  that  is  done  the  receiver  takes 
the  balance  for  the  benefit  of  all  the  creditors.  It  might  just 
as  well  be  argued  that  where  a  receiver  is  appointed  and  has 
funds  in  his  hands,  that  judgments  should  be  paid  according 
to  their  priority.  The  very  object  of  the  appointment  of  a 
receiver  is  to  secure  equality  of  distribution,  and  nothing 
except  an  actual  levy  under  an  execution  or  attachment  can 
be  superior  to  his  title. 

A  claim  is  made  by  the  landlord  of  the  premises  occupied 
by  the  company.  I  am  unable  to  see  on  what  principle  he 
can  claim  any  preference. 

The  result,  therefore,  of  the  foregoing  views  is  as  follows : 

That  the  holders  of  claims  for  death  losses  and  the  holders 

of  assignments  of  such  claims  are  to  be  first  paid  by  the 

receiver,  and  that  the  balance  remaining  in  his  hands  is  to  be 

divided  pro  rata  among  all  the  other  creditors. 
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NEW  YORK  COMMON  PLEAS. 

KOSE   CONLIN,    plaintiff    and     respondent,    agt.    MARY   A. 
CANTRELL,  defendant  and  appellant. 

Liability  of  a  married  woman  for  debts  of  her  husband. 

The  separate  property  of  a  married  woman  is  liable  for  such  debts  of  her 
husband  as  may  be  contracted  by  her  as  his  agent  for  the  support  of 
herself  or  her  children. 

And  where  it  appeared  that  for  several  years  prior  to  the  making  of  the 
contract  she  had  lived  separate  and  apart  from  her  husband  and  sup- 
ported herself  and  children  by  her  own  means,  having  a  separate  estate 
which  she  disclosed  at  the  time  of  making  the  contract,  held,  that  her 
separate  estate  was  liable.  k 

General  Term,  November,  1875. 

Before  DALY,  Oh.  J.,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  by  defendant  from  a  judgment  of  the  seventh  dis- 
trict court  of  the  city  of  New  York  in  favor  of  the  plaintiff. 

H.  H.  Morange,  for  defendant,  appellant. 
Hildreth  da  Shafer,  for  plaintiff,  respondent. 

LOEW,  J. —  This  action  was  brought  by  the  plaintiff,  a 
seamstress,  against  the  defendant,  a  married  woman,  to 
recover  a  balance  of  ninety-one  dollars  and  fifty  cents  due 
her  for  work  and  labor  performed  in  making  up  clothing  for 
the  defendant  and  her  children. 

The  husband  is  undoubtedly  bound  to  maintain  and  sup- 
port his  wife,  notwithstanding  that  she  may  have  a  separate 
estate. 
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Nevertheless,  in  this  case,  the  proof  shows  that  defendant 
has  never  been  supported  by  her  husband  and  that  for  more 
than  three  years  last  past  the  parties  have  lived  separate  and 
apart  from  each  other.  The  cause  of  this  separation  has  not 
been  disclosed.  We  are  not,  however,  to  assume  that  it  was 
occasioned  by  reason  of  any  guilt  on  either  side,  but  rather 
that  it  resulted  from  some  such  cause  as  incompatibility  of 
temper.  Hence,  as  the  defendant  had  no  suitable  allowance 
or  maintenance  secured  to  her  by  her  husband,  she  was  still 
authorized  to  act  as  his  agent  in  so  far  as  to  make  him  liable 
for  such  things  as  were  necessary  and  proper  for  her  subsist- 
ence (Emmet  agt.  Norton,  8  C.  <&  P.,  506).  The  case, 
therefore,  comes  directly  within  the  plain  and  express  pro- 
vision of  the  statute  which  makes  the  separate  property  of  a 
married  woman  liable  for  such  debts  of  her  husband  as  may 
be  contracted  by  her  as  his  agent  for  the  support  of  herself 
or  her  children  (Laws  1860,  chap.  90,  sec.  1). 

We  are  of  the  opinion,  moreover,  that  this  judgment  may 
be  sustained  upon  yet  another  ground.  The  enabling  acts 
(1848,  1849,  1860-1862)  passed  by  the  legislature  of  this 
state  have  not  abridged  or  taken  away  any  of  the  rights  or 
powers  of  married  women.  Although  under  the  statutes 
referred  to  the  title  of  a  feme  covert  to  the  real  and  personal 
property  held  by  her  is  a  legal  one,  nevertheless  she  may,  in 
cases  not  within  the  provision  of  those  acts,  charge  her  sepa- 
rate estate  with  her  debts  and  engagements  as  fully  in  all 
respects  as  she  was  authorized  to  do  by  the  rules  of  equity 
previously  existing  in  regard  to  such  estates.  In  Yale  agt. 
Dederer  (18  N.  Y.,  272)  judge  COMSTOCK  expresses  himself 
thus :  "A  married  woman  may,  as  incidental  to  the  perfect 
right  of  property  and  power  of  disposition  which  she  takes 
under  this  statute,  charge  her  estate  for  the  purposes  and  to 
the  extent  which  the  rule  in  equity  has  heretofore  sanctioned 
in  reference  to  separate  estates."  And  in  t.he  The  Corn 
Exchange  Ins.  Co.  agt.  Babcock  (42  N.  Y.,  641),  EARL,  Com., 
says :  "  Under  these  acts  a  married  woman  has  an  absolute 
VOL.  LI  40 
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legal  estate  in  her  lands  and  other  property,  and  it  cannot 
well  be  claimed  that  she  has  less  power  to  charge  her  estate 
in  equity  with  her  debts  and  obligations  than  she  had  to 
charge  her  equitable  estate  under  the  rules  of  law  previously 
existing."  To  create  such  a  charge,  an  instrument  in  writing 
is  not,  as  has  been  generally  supposed,  requisite.  A  parol 
contract,  if  otherwise  sufficient,  will  be  equally  efficacious. 
A  writing  is  only  necessary  in  order  to  acquire  a  specific  lien 
upon  real  estate  (Maxon  agt.  Scott,  55  N.  Y.,  247).  And 
whenever  the  separate  property  of  a  married  woman  has 
become  charged  with  a  debt  or  obligation,  whether  the  charge 
be  created  by  a  written  instrument  or  an  oral  contract,  an 
action  at  law  may  be  maintained  against  her,  and  if  judgment 
be  recovered  it  may  be  enforced  by  an  execution  against  what- 
ever individual  property  she  may  have  at  that  time  (Laws  of 
1862,  chap.  172,  sees.  3,  7;  Code,  sees.  274,  287;  The  Corn 
Exchange  Ins.  Co.  agt.  Babcock,  supra  /  Maxon  agt.  Scott, 
supra). 

Now,  before  the  statutes  in  reference  to  the  rights  and 
liabilities  of  married  women  were  enacted,  the  separate  estate 
of  a  married  woman  was  chargeable  in  equity  not  only  with 
the  obligations  she  incurred  and  engagements  she  made  for 
the  benefit  of  the  estate,  but  also  for  any  debt  she  contracted 
for  her  own  use  or  benefit  upon  the  faith  or  credit  of  such 
estate. 

In  North  American  Coal  Company  agt.  Dyett  (7  Paige, 
14),  chancellor  WALWORTH  stated  the  rule  to  be  as  follows : 
"  The  feme  covert  is  as  to  her  separate  estate  considered  as  a 
feme  sole,  and  may  in  person  or  by  her  legally  authorized 
agent,  bind  such  separate  estate  with  the  payment  of  debts 
contracted  for  the  benefit  of  that  estate,  or  for  her  own  bene- 
fit upon  the  credit  of  the  separate  estate."  Again,  in  Gardner 
agt.  Gardner  (7  id.,  116),  he  says  :  "  She  (the  wife)  may  have 
a  separate  estate  of  her  own,  which  estate  is  chargeable  in 
equity  for  any  debt  she  may  contract  on  the  credit  of,  or  for 
the  use  of  such  estate."  And  in  the  case  of  Curtis-agt.  Engle 
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(2  Sand.  Ch.,  287),  assistant  vice-chancellor  SANDFORD 
remarked :  "  In  order  to  sustain  their  suit  they  must  show 
that  the  debt  was  contracted  cither  for  the  benefit  of  her 
separate  estate  or  for  her  own  benefit,  upon  the  credit  of  the 
separate  estate"  This  rule  is  fully  acknowledged  and 
approved  in  Ballin  agt.  Dillaye  (37  N.  I7".,  35). 

The  case  at  bar  falls  within  the  rule  thus  established  and 
asserted  by  the  courts  of  equity  and  recognized  by  the  court 
of  last  resort  in  this  state.  The  uncontradicted  testimony 
given  on  the  part  of  the  plaintiff,  shows  that  before  she  com- 
menced working  for  the  defendant  the  latter  informed  her 
that  she  owned  a  house,  which  was  left  her  by  her  father; 
that  the  plaintiff,  relying  on  this  information,  gave  tho  defend- 
ant credit ;  that  the  defendant  paid  about  one-half  of  the 
original  indebtedness,  and  when  the  plaintiff  demanded  the 
balance  from  her  she  promised  to  pay  the  same  as  soon  as  she 
received  her  rents.  It  thus  results  that  the  debt  was  con- 
tracted for  the  benefit  of  the  defendant  upon  the  faith  or 
credit  of  her  separate  estate,  which  became  charged  there- 
with. 

For  these  reasons  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

DALY,  Ch.  J.,  and  J.  F.  DALY,  J.,  concurred. 

This  judgment  was  affirmed  by  the  court  of  appeals  Feb- 
ruary 15,  1876. 
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N.  Y.  SURROGATE'S  COURT. 

IN  THE  MATTER  OF  THE  FINAL  ACCOUNTING  OF   CATHARINE 
WARD,  administratrix  of  RICHARD  WARD,  deceased. 

Richard  Ward  made  deposits,  in  his  lifetime,  in  a  savings  bank  in  the 
city  of  New  York  in  the  name  of  "  Richard  or  Kate  Ward."  He 
afterward  went  to  Cuba,  retaining  the  bank  book  in  his  own  possession 
and  custody,  where  he  died.  Subsequently  the  bank  book,  with  other 
property,  was  sent  to  New  York,  and  letters  of  administration  were 
applied  for  and  obtained  by  his  widow,  who  then  withdrew  the  deposit 
and  claimed  the  fund  as  her  own. 

Held,  that  according  to  the  general  line  of  authorities,  the  deposit  of 
money  in  the  bank  in  the  name  of  Richard  or  Kate  Ward  was  not 
intended  as  a  gift  to  the  wife  (judge  PECKHAM'S  opinion  in  Sandford 
agt.  Sandford,  45  N.  T.  R.,  720,  not  followed,  as  it  seems  to  run  counter  to 
all  settled  notions  of  the  laic  in  respect  to  such  gifts}. 

Held,  also,  that  in  the  absence  of  any  evidence  of  a  gift,  the  moneys 
deposited  belonged  to  the  intestate's  estate,  and  were  subject  to  distri- 
bution to  the  next  of  kin. 

Decided  June  5,  1876. 
DELANO  C.  CALVIN,  Surrogate. 

Daniel  T.  Robertson,  proctor  for  claimants.  The  deposit 
in  the  names  of  "Richard  or  Kate  Ward"  defeated  any 
claim  of  the  widow  to  take  the  fund  by  survivorship  (Brown 
agt.  Brown,  23  Barb.,  569).  The  fact  of  a  subsequent  gift 
of  the  fund  having  been  made  must  appear  affirmatively,  and 
in  the  entire  absence  of  such  proof  the  moneys  must  be 
adjudged  to  belong  to  the  estate  (Jennings  agt.  Dams,  31 
Conn.,  138  ;  2  Swanst,  92 ;  Williams  on  Exrs.,  715 ;  Mews 
agt.  Mews,  15  Beav.,  529  ;  Brown  agt.  Brown,  23  Barb., 
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569 ;  Bedell  agt.  Carti,  33  N.   Y.,  581 ;  Shuttleworth  agt. 
Winter,  55  N.  Y.,  629). 

Man  da  Parsons,  proctors  for  administratrix.  The  deposit 
was  in  the  name  of  both  husband  and  wife,  and  operated  as 
a  gift  in  favor  of  the  survivor  (Brown  agt.  Brown,  23  Barb., 
569  ;  Sandford  agt.  Sandford,  45  N.  Y.,  723). 

By  the  Surrogate. —  Objection  is  made  to  the  final  account 
rendered  by  the  administratrix,  on  the  ground  that  the 
account  does  not  embrace  a  deposit  in  the  Excelsior  Savings 
Bank  of  this  city,  amounting  to  $3,045,  or  household  furni- 
ture and  chattels  worth  $800,  or  a  diamond  cluster  pin  worth 
seventy  dollars. 

The  proof  shows  substantially  that  the  deceased,  in  his 
lifetime,  deposited  the  money  in  question  in  said  bank,  and 
had  the  entry  made  in  his  bank  pass-book  "  Richard  or  Kate 
Ward ;"  that  the  deceased  drew  from  said  account  on  several 
occasions,  but  that  his  wife  Kate  never  drew  any  until  after 
she  came  into  possession  of  the  bank  book  after  the  intestate's 
decease. 

It  also  appears  that  Mrs.  "Ward  had  no  means  or  separate 
estate. 

It  also  appears  that  the  intestate  left  considerable  furniture 
of  the  value  of  $800,  which  was  purchased  by  his  wife  with 
money  furnished  by  her  husband,  and  which  is  not  accounted 
for. 

It  is  also  claimed  that  deceased  left  a  diamond  pin,  but  the 
proof  as  to  thfe  value  is  too  indefinite  to  justify  any  finding 
on  that  subject. 

Objection  is  also  made  to  the  charge  for  professional  ser- 
vices alleged  to  have  been  paid  to  Mr.  McGean  as  too  high. 
Upon  this  subject,  while  from  his  cross-examination  it  is  very 
difficult  to  see  how  such  a  charge  as  $950  could  be  reason- 
able, yet  he  has  testified  that  it  was  reasonable,  and  there  is 
no  evidence  to  contradict  it,  I  feel  constrained  to  allow  the 
charge  on  that  proof. 
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In  respect  to  the  furniture,  the  proof  shows  that  the  intes- 
tate gave  to  his  wife  the  money  with  which  to  purchase  it, 
and  there  is  no  evidence  tending  to  show  a  gift  either  of  the 
money  or  furniture  to  her  as  her  separate  property.  It  there- 
fore remained  the  property  of  the  intestate  at  the  time  of  his 
decease,  and  the  administratrix  should  account  therefor. 

It  is  claimed  on  behalf  of  the  administratrix  that  the 
deposit  of  the  money  in  the  Excelsior  Savings  Bank  in  the 
name  of  Richard  or  Kate  "Ward  is  evidence  of  a  gift  of  the 
fund  to  Kate  Ward ;  but  it  seems  to  me  that  the  transaction 
lacks  the  essential  features  of  a  gift  inter  vivos,  in  which 
expressions  of  an  intention  to  make  a  gift,  and  an  actual 
delivery  of  the  subject  thereof  to  the  donee,  must  concur 
(Bedell  agt.  Caril,  33  N.  T.,  581 ;  Shuttleworih  agt.  Winter, 
55  jy.  jr.,  624:;  Irish  agt.  Nutting,  47  Barb.,  370).  It 
seems  to  me  quite  clear  that  there  was  not  such  a  parting 
with  the  possession  or  title  to  the  money  so  deposited  as  to 
divest  the  intestate  of  all  right  to  the 'money,  which  is  abso- 
lutely essential  to  a  gift  inter  vivos  ;  indeed,  the  fact  that  it 
was  deposited  by  the  husband  in  his  name,  as  wrell  as  that  of 
his  wife,  was  the  highest  evidence  that  he  did  not  intend  to 
part  with  his  control  over  it ;  and  the  most  that  it  seems  to 
me  can  be  said  in  respect  to  the  deposit  beiug  to  the  credit 
or  order  of  his  wife  was  to  enable  her,  under  the  rules  of  the 
bank,  to  draw  the  money  in  case  he  was  unable  for  any 
reason  to  do  so  ;  and  in  doing  so,  she  could  and  would  act  as 
the  agent  of  her  husband. 

In  Irish  agt.  Nutting,  above  cited,  it  was  heM  that  where 
the  intestate  gave  several  notes  of  a  third  party  to  his  wife, 
saying:  ''I  give  you  these  notes,  and  if  I  never  return  they 
are  yours,"  did  not  constitute  a  gift,  and  Mr.  justice  BACON, 
at  page  383,  says  :  "  It  clearly  cannot  be  sustained  as  a  gift 
inter  vivos,  for  the  obvious  reason  that  it  was  coupled  with  a 
condition  upon  the  happening  of  which  the  owner  was  to 
recover  possession.  An  absolute  gift  divests  the  donor's 
title,  and  requires  a  renunciation  on  his  part,  and  the  acqui- 
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sition  on  the  part  of  the  donee  of  all  title  to,  and  interest  in, 
the  subject  of  the  gift.  A  valid  gift,  however,  lias  no  refer- 
ence to  the  future,  but  is  one  which  goes  into  immediate  and 
absolute  effect." 

Such  I  understand  to  be  the  true  doctrine  established  by 
an  unbroken  line  of  authorities,  unless  it  may  be  said  to  have 
been  shaken  by  the  case  of  Sanford  agt.  Sanford  (45  N.  Y.), 
where  the  language  of  judge  PECKHAM,  at  page  Y26,  is  as  fol- 
lows: "Taking  this  note  in  the  name  of  himself  and  wife 
shows  that  the  husband  intended  to  give  it  to  her  in  case  she 
survived  him,  and  the  delivery  to  her  was  unnecessary  to  per- 
fect the  gift,"  which,  taken  in  its  broadest  signification,  seems 
to  me  to  run  counter  to  all  settled  notions  of  the  law  in 
respect  to  such  gifts,  and  seems  not  to  have  been  fortified  by 
the  learned  judge  who  delivered  that  opinion  by  any 
authority. 

It  is  with  great  reluctance  that  I  venture  to  question  the 
force  and  effect  of  that  decision,  and  yet,  considering  that 
that  case  was  the  reversal  of  a  judgment  entered  upon  the 
report  of  a  referee  in  favor  of  the  validity  of  a  gift  upon 
exceptions  to  the  rejection  of  testimony,  and  that  it  seems  to 
run  counter  to  the  settled  law  upon  the  subject  without  a 
review  of  any  of  the  former  decisions,  and  as  it  differs  some- 
what widely  in  its  facts  from  this  case,  I  deem  it  my  duty  to 
hold  according  to  the  general  line  of  authorities,  that  the 
deposit  of  the  money  in  the  bank  in  the  name  of  Richard  or 
Kate  Ward  was  not  intended  as  a  gift  to  the  wife,  and  in  this 
conclusion  I  am  fortified  by  the  absence  of  proof  that  the 
bank-book  was  ever  out  of  the  possession  of  the  intestate,  or 
in  the  possession  of  the  administratrix  until  after  his  decease. 
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UNITED  STATES  SUPREME  COURT. 

THE  FIRST  NATIONAL  BANK  OF  CHARLOTTE,  plaintiff  in  error, 
agt.  THE  NATIONAL  EXCHANGE  BANK  OF  BALTIMORE. 

Powers  of  national  banks  to  deal  in  stocks. 

Dealing  in  stocks  by  national  banks  is  not  expressly  prohibited,  but  such 
a  prohibition  is  implied  from  the  failure  to  grant  the  power. 

In  the  honest  exercise  of  the  power  to  compromise  a  doubtful  debt  owing 
to  a  bank,  it  can  hardly  be  doubted  that  stocks  may  be  accepted  in  pay- 
ment and  satisfaction,  with  a  view  to  their  subsequent  sale  or  conver- 
sion into  money  so  as  to  make  good  or  reduce  an  anticipated  loss. 

August,  1876. 

IN  ERROR  to  the  court  of  appeals  of  the  state  of  Maryland. 
Mr.  chief  justice  WAITE  delivered  the  opinion  of  the  court. 

The  question  presented  for  our  consideration  in  this 
case  is  whether  a  national  bank,  organized  under  the 
national  banking  act,  may,  in  a  fair  and  bona  fide  com- 
promise of  a  contested  claim  against  it,  growing  out  of  a 
legitimate  banking  transaction,  pay  a  larger  sum  than  would 
have  been  exacted  in  satisfaction  of  the  demand,  so  as  to 
obtain  by  the  arrangement  a  transfer  of  certain  stocks  in  rail- 
road and  other  corporations,  it  being  honestly  believed  at  the 
time  that  by  turning  the  stocks  into  money,  under  more 
favorable  circumstances  than  then  existed,  a  loss  which  would 
otherwise  accrue  from  the  transaction  misrht  be  averted  or 

O 

diminished.     Such,  according  to  the  finding  below,  was  the 
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state  of  facts  out  of  which  this  suit  has  arisen.  That  finding 
is  conclusive  upon  us. 

A  national  bank  can  "  exercise  by  its  board  of  directors,  or 
duly  authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking  by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange  and  other  evidences  of  debt, 
by  receiving  deposits,  by  buying  and  selling  exchange,  coin 
and  bullion,  by  loaning  money  on  personal  security,  and  by 
obtaining,  issuing  and  circulating  notes "  (Rev.  Stat.,  sec. 
5,136,  part  7;  15  Stat.,  101,  sec.  8). 

Authority  is  thus  given  to  transact  such  a  banking  busi- 
ness as  is  specified,  and  all  incidental  powers  necessary  to 
carry  it  on  are  granted.  These  powers  are  such  as  are 
required  to  meet  all  the  legitimate  demands  of  the  author- 
ized business  and  to  enable  a  bank  to  conduct  its  affairs 
within  the  general  scope  of  its  charter  safely  and  prudently. 
This  necessarily  implies  the  right  of  a  bank  to  incur  liabili- 
ties in  the  regular  course  of  its  business  as  well  as  to  become 
the  creditor  of  others.  Its  own  obligations  must  be  met  and 
debts  due  to  it  collected  or  secured.  The  power  to  adopt 
reasonable  and  appropriate  measures  for  these  purposes  is  an 
incident  to  the  power  to  incur  the  liability  or  become  the 
creditor.  Obligations  may  be  assumed  that  result  unfortu- 
nately. Loans  or  discounts  may  be  made  that  cannot  be 
met  at  maturity.  Compromises  to  avoid  or  reduce  losses  are 
oftentimes  the  necessary  results  of  this  condition  of  things. 
These  compromises  come  within  the  general  scope  of  the 
powers  committed  to  the  board  of  directors  and  the  officers 
and  agents  of  the  bank,  and  are  submitted  to  their  judgment 
and  discretion,  except  to  the  extent  that  they  are  restrained 
by  the  charter  or  by-laws.  Banks  may  do,  in  this  behalf, 
whatever  natural  persons  could  do  under  like  circumstances. 

To  some  extent  it  has  been  thought  expedient  in  the 
national  banking  act  to  limit  this  power.  Thus,  as  to  real 
estate,  it  is  provided  (Rev.  Stat.,  sec.  5,137;  13  Stat.,  107, 
VOL.  LI  41 
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sec.  28)  that  it  may  be  accepted  in  good  faith  as  security  for 
or  in  payment  of  debts  previously  contracted,  but  if  accepted 
in  payment  it  must  not  be  retained  more  than  five  years. 
So  while  a  bank  is  expressly  prohibited  (sec.  5,201 ;  13  Stat., 
110,  sec.  35)  from  loaning  money  upon  or  purchasing  its  own 
stock,  special  authority  is  given  for  the  acceptance  of  its 
shares  as  security  for  and  in  payment  of  debts  previously  con- 
tracted in  good  faith,  but  all  shares  purchased  under  this 
power  must  be  again  sold  or  disposed  of  at  private  or  public 
sale  within  six  months  from  the  time  they  are  acquired. 

Dealing  in  stocks  is  not  expressly  prohibited,  but  such  a 
prohibition  is  implied  from  the  failure  to  grant  the  power. 
In  the  honest  exercise  of  the  power  to  compromise  a  doubt- 
ful debt  owing  to  a  bank,  it  can  hardly  be  doubted  that 
stocks  may  be  accepted  in  payment  and  satisfaction,  with  a 
view  to  their  subsequent  sale  or  conversion  into  money  so  as 
to  make  good  or  reduce  an  anticipated  loss.  Such  a  trans- 
action would  not  amount  to  a  dealing  in  stocks  (Flecker  agt. 
Bank  U.  <£,  8  Wheat. ^  351).  But,  of  course,  such  transac- 
tions must  be  compromises  in  good  faith  and  not  mere  cloaks 
or  devices  to  cover  unauthorized  practices.  A  debt  due  from 
or  a  contested  obligation  resting  upon  a  bank,  it  is  said,  does 
not  occupy  any  different  position  in  respect  to  this  power  of 
adjustment  and  compromise  from  that  of  a  debt  owing  to  it. 
Whatever  may  be  done  in  one  case  to  avoid  loss  in  legitimate 
business  may  be  done  in  the  other  under  the  same  circum- 
stances. 

Judgment  affirmed. 
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SUPREME  COURT. 

HENRY  R.  WINTHROP,  individually  and  as  executor  of  MAR- 
GARET  LOUISA  WINTHROP,  deceased,  et  at.,  agt.  HARRIET  R. 
McKiM  et  al. 

Construction  of  will — post-nuptial  settlement  —  condition  subsequent. 

The  will  of  the  testatrix,  after  devising  one-third  of  her  real  and  personal 
estate  to  her  husband,  and  one-third  thereof  to  her  son  T.  B.  W. ,  pro- 
vided as  follows  : 

"Third.  To  my  daughter,  H.  R.  W.,  I  give  the  other  share  of  my  said 
real  and  personal  estate,  to  have  and  to  hold  the  same  to  her  and  her 
heirs,  executors,  administrators  and  assigns  forever. " 

"  But  on  the  condition  that  in  anticipation  of  her  marriage,  whenever  it 
shall  take  place,  a  settlement  of  all  her  real  and  personal  estate  shall  be 
made  by  some  effectual  deed,  to  trustees,  securing  to  her  the  net 
income,  during  her  life,  and  securing  the  remainder  to  her  issue  and 
next  of  kin,  after  her  decease,  or  in  such  manner  as  she  may  appoint  by 
will  to  and  among  her  kindred  or  any  of  them,  the  details  of  which  set- 
tlement shall  be  approved  by  her  father,  if  living." 
And  from  her  marriage  until  such  settlement  (unless  it  be  made  before) 
I  give  the  income  of  said  last -mentioned  share  to  the  executors  of  this 
will,  in  trust  to  apply  the  net  income  to  her  use,  and  I  give  the  remain- 
der to  her  issue  in  fee  simple,  per  stirpes,  or  failing  issue,  at  her  death, 
to  her  heirs  at  law  and  next  of  kin." 

Held,  that  in  giving  a  construction  to  this  clause  of  the  will,  it  must  be 
considered  that  it  was  the  undoubted  intention  of  the  testatrix  to  divide 
her  estate  equally  between  her  husband  and  children,  giving  each  a  one- 
third  share,  and  also  that  her  daughter's  share  should  not  be  subject  to 
the  control  of  her  husband. 

It  was  also  beyond  dispute  that  the  testatrix  intended  that  in  case  her 
daughter  did  not  marry  that  she  should  possess  her  estate  absolutely,  and 
that  she  should  have  the  complete  and  unfettered  power  of  disposal  of 
the  same  at  her  death. 

The  daughter  having  married  before  the  death  of  the  testratrix,  wtfb  was 
present  at  the  wedding,  the  latter  must  be  presumed  to  have  assented  to 
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such  marriage,  and  thereby  impliedly  revoked  the  condition  as  to  the 
marriage  settlement  contained  in  the  will,  as  by  her  daughter's  marriage 
during  the  life  of  the  testatrix  it  became  impossible  of  performance,  and 
the  daughter  would  then  take  her  property  free  and  clear  of  any  condi- 
tion. 

Held,  also,  that  this  condition  in  regard  to  the  marriage  settlement  must  be 
considered  by  all  fair  rules  of  construction,  and  must  have  been  so 
intended  by  the  testatrix,  as  a  condition  subsequent  and  not  a  condition 
precedent.  She  intended  to  make  the  condition  apply  only  to  a  mar- 
riage which  should  take  place  after  her  death,  when  she  could  not  by 
any  act  of  her's  protect  her  daughter  from  an  improvident  husband  in 
case  she  should  make  an  unfortunate  choice. 

The  distinction  between  conditions  precedent  and  subsequent  is  this: 

Conditions  precedent  are  such  as  must  happen  or  be  performed  before  the 
estate  can  vest. 

Conditions  subsequent  are  such  as  when  they  happen  or  are  performed  or 
not  performed,  as  the  case  may  be,  divest,  curtail  or  abridge  an  estate 
already  vested. 

Special  Term,  February,  1874. 

MAKGARET  LOUISA  WINTHROP,  the  testatrix,  was  married 
November  20,  1838.  On  the  20th  of  June,  1856,  she  made 
the  will  in  question.  At  this  time,  Mrs.  McKim,  then  Miss 
"Winthrop,  was  about  sixteen  or  seventeen  years  of  age,  and 
possessed  of  two  or  three  hundred  dollars.  On  the  15th  of 
September,  1870,  Miss  Winthrop  was  married.  Testatrix  was 
at  the  wedding,  and  her  will  was  never  made  known  to  her 
children  until  after  her  death,  which  occurred  February  26, 
1873.  At  the  time  of  this  marriage,  Miss  Winthrop  was  worth 
about  $50,000  in  her  own  right,  and  $170,000  was  held  in  trust 
for  her  under  the  will  of  her  aunt.  The  will  of  Mrs.  Win- 
throp was  admitted  to  probate  December  5,  1873.  This  will 
after  devising  one-third  of  her  real  and  personal  estate  to  her 
husband,  and  one-third  thereof  to  her  son  Thomas  B.  Win- 
throp, provides  as  follows : 

"  Third.  To  my  daughter,  Harriet  K.  Winthrop,  I  give 
the  other  share  of  my  said  real  and  personal  estate,  to  have 
and  k>  hold  the  same  to  her  and  her  heirs,  executors,  admin- 
istrators and  assigns  forever. 
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"  But  on  the  condition  that  in  anticipation  of  her  marriage, 
whenever  it  shall  take  place,  a  settlement  of  all  her  real  and 
personal  estate  shall  be  made  by  some  effectual  deed,  to 
trustees,  securing  to  her  the  net  income,  during  her  life,  and 
securing  the  remainder  to  her  issue  and  next  of  kin,  after  her 
decease,  or  in  such  manner  as  she  may  appoint  by  will,  to 
and  among  her  kindred,  or  any  of  them,  the  details  of  which 
settlement  shall  be  approved  by  her  father,  if  living. 

"  And  from  her  marriage  until  such  settlement  (unless  it 
be  made  before),  I  give  the  income  of  the  said  last  mentioned 
share  to  the  executor  of  this  will,  in  trust  to  apply  the  net 
income  to  her  use,  and  I  give  the  remainder  to  her  issue  in  fee 
simple,  per  stirpes,  or  failing  issue,  at  her  death  to  her  heirs 
at  law  and  next  of  kin."  A  judicial  construction  of  the 
above  provision  for  Harriet  R.  Winthrop,  now  McKim,  is 
sought  in  this  action. 

Edgar  S.  Van  Winkle,  for  plaintiffs. 
William  Jay,  for  Mrs.  McKim  and  husband. 
Stephen  P.  Nash,  for  infant. 

YAN  BRUNT,  J.  —  It  was  the  undoubted  intention  of  the 
testatrix  to  divide  her  estate  equally  between  her  husband 
and  children,  giving  each  a  one-third  share,  and  it  is  equally 
true  that  she  never  contemplated  depriving  her  daughter  of 
her  share  in  the  estate,  under  any  circumstances,  but  that 
looking  upon  marriage  as  a  sort  of  necessary  evil,  she  meant 
that  her  daughter's  property  should  not  be  subject  to  the 
control  of  her  husband. 

It  is  also  equally  beyond  dispute  that  the  testatrix  intended 
that  in  case  her  daughter  did  not  marry  that  she  should 
possess  her  estate  absolutely,  and  that  she  should  have  the 
complete  and  unfettered  power  of  disposal  of  the  same  at  her 
death.  It  has  been  suggested  that  the  condition  in  the  will 
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is  a  condition  precedent,  and  that  before  any  estate  vested  in 
Harriet  R  Winthrop.  now  Mrs.  McKim,  she  must  execute  a 
marriage  settlement.  That  this  is  not  the  true  construction 
of  the  will,  seems  to  me  to  be  evidenced  by  two  facts  :  The 
first  is,  that  if  this  condition  was  intended  to  be  a  condition 
precedent,  in  case  Miss  Winthrop  never  married,  the  fee 
would  never  vest  during  her  life,  but  be  held  in  abeyance, 
which  is  repugnant  to  the  policy  of  the  law.  The  second  is, 
that  Miss  Winthrop  having  married  before  the  death  of  the 
testatrix,  with  her  consent,  if  this  is  a  condition  precedent,  is 
disinherited  without  any  fault  of  her  own,  which  could  never 
have  been  intended  by  the  testatrix.  I  think,  then,  it  is  very 
clear  that  the  condition  must  be  considered  a  condition  sub- 
sequent and  not  a  condition  precedent.  All  the  cases  to 
which  my  attention  has  been  called,  which  hold  conditions 
to  be  conditions  precedent,  are  those  in  which  it  was  plain 
that  the  testator  or  testatrix  did  not  intend  that  any  estate 
should  vest  in  the  devisee,  or  that  the  devisee  should  have 
no  control  thereof  until  the  condition  had  been  fulfilled,  which 
is  vastly  different  from  this  case,  because  in  case  Miss  Win- 
throp did  not  marry  she  undoubtedly  had  a  complete  power 
of  disposal  of  her  share  in  the  estate. 

The  condition  being  subsequent,  it  is  equally  clear  that  it 
cannot  now  be  performed,  as  Miss  Winthrop  married  before 
the  will  took  effect. 

But  it  is  claimed  by  the  counsel  for  the  infant  that  the 
last  clause  relating  to  her  share  shows  that  the  testatrix  had 
in  view  a  post-nuptial  settlement  in  case  an  ante-nuptial  set- 
tlement should  not  be  made.  The  true  construction  of  the 
clause  seems  to  be  this :  that  the  testatrix  intended  that  Miss 
Winthrop  should  make  an  ante-nuptial  settlement  in  case  she 
married  after  her  death ;  but  in  case  for  any  reason  she  did 
not  comply  with  the  condition,  the  testatrix  did  not  wish  to 
disinherit  her,  but  until  Miss  Winthrop  made  a  settlement 
(which  she  probably  could  not  do  after  marriage  without  the 
consent  of  her  husband)  she  gives  to  her  only  the  income  of 
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her  share,  and  in  case  of  her  death  without  making  any  set- 
tlement, the  remainder  is  given  to  her  heirs  at  law.  The 
whole  of  this  provision  seems  to  apply  to  a  marriage  taking 
place  after  the  death  of  the  testatrix,  and  it  is  evidently  such 
a  marriage  that  the  testatrix  had  in  mind  when  these  condi- 
tions were  imposed  upon  the  devise.  Miss  Winthrop  mar- 
ries before  the  death  of  the  testatrix ;  she  is  present  at  the 
wedding,  and  is  presumed  to  assent  to  such  marriage.  She 
knows  that  she  has  attached  a  condition  to  her  devise  to  her 
daughter,  which  cannot  now  be  fulfilled,  yet  she  does  not 
think  it  necessary  to  alter  her  will  because  probably  she 
thought  that  as  all  these  safeguards  were  intended  to  protect 
her  daughter's  property  in  case  of  an  improvident  marriage 
after  her  death,  and  they  having  become  impossible  of  fulfill- 
ment by  her  daughter's  marriage  during  her  lifetime,  and 
such  marriage  having  taken  place  with  her  consent  and  appro- 
bation, no  change  was  necessary,  as  her  daughter  would  now 
take  her  property  free  and  clear  of  any  condition.  And  in 
giving  this  construction  to  the  action  of  the  testatrix,  we 
must  bear  in  mind  that  at  the  time  of  this  marriage  Miss 
Winthrop  was  protected  from  all  chance  of  future  want  by 
the  $70,000  received  from  Miss  Hicks,  the  income  of  which 
only  she  could  reach. 

The  distinction  between  conditions  precedent  and  subse- 
quent seems  to  be  this  : 

Conditions  precedent  are  such  as  must  happen  or  be  per- 
formed before  the  estate  can  vest. 

Conditions  subsequent  are  such  as  when  they  happen  or 
are  performed,  or  are  not  performed,  as  the  case  may  be, 
divest,  curtail  or  abridge  an  estate  already  vested. 

It  is  also,  a  well  settled  rule  that,  where  an  estate  is  to  arise 
upon  a  condition  precedent,  if  the  condition  becomes  impossi- 
ble no  estate  or  interest  grows  thereupon. 

Upon  the  other  hand,  if  the  performance  of  a  condition 
subsequent  becomes  impossible,  the  condition  is  void,  and 
the  estate  vests  as  though  no  such  condition  had  been  imposed. 
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If  my  views  in  this  case  are  true,  that  the  condition  as  to  both 
ante  and  post-nuptial  settlements  applied  to  a  marriage  after 
the  will  went  into  effect,  then  if  the  condition  is  a  condition 
precedent,  Miss  Winthrop  can  never  receive  any  share  or 
interest  in  her  mother's  estate  because  the  condition  can  never 
be  fulfilled.  If,  however,  this  condition  is  to  be  considered 
as  a  condition  subsequent,  it  being  impossible  to  fulfill  the 
condition,  it  is  void,  and  she  takes  the  estate  freed  from  the 
condition  :  that  is,  absolutely,  according  to  the  terms  of  the 
devise,  stripped  of  the  condition.  As  we  have  already  seen, 
the  condition  must  have  been  intended  by  the  testatrix,  and 
by  all  fair  rules  of  construction  is  a  condition  subsequent. 
Mrs.  McKim  therefore  takes  a  fee  simple  absolute  in  the 
third  part  of  her  mother's  estate.  I  know  that  much  may  be. 
said  against  this  construction,  but  I  cannot  avoid  the  conclu- 
sion upon  a  careful  examination  of  this  will  that  the  testatrix 
intended  to  make  the  condition  apply  only  to  a  marriage 
which  should  have  taken  place  after  her  death,  when  she 
could  not  by  any  act  of  her's  protect  ner  daughter  from  an 
improvident  husband  in  case  she  should  make  an  unfortunate 
choice.  Judgment  must,  therefore,  be  rendered  adjudging 
Mrs.  McKim  to  be  entitled  to  one-third  of  this  estate,  abso- 
lutely free  from  any  condition  or  limitation. 


NEW  YORK  PRACTICE  REPORTS.  829 


Glenny  agt.  Stedwell. 


COURT  OF  APPEALS. 

WILLIAM  P.  GLENNY,  respondent,  agt.  JEREMIAH  H.  STED- 
WELL et  «Z.,  appellants. 

Examination  of  parties. 

A  plaintiff  in  an  action  pending  may  examine  the  adverse  party,  on  oath, 
before  the  service  on  him  of  a  complaint,  and  for  the  purpose  of  obtain- 
ing the  facts  on  which  to  frame  a  complaint. 

F.  N.  Hangs,  for  appellants. 
R.  Sewell,  for  respondent. 

FOLGEK,  J.  —  This  case  calls  for  a  declaration  of  the  mean- 
ing of  chapter  6  of  part  2  of  the  Code  of  Procedure,  entitled 
"  Examination  of  Parties."  There  has  been  conflict  of  opin- 
ion thereon  in  the  courts  which  have  been  called  upon  to  put 
it  into  practical  operation,  as  is  shown  by  the  diverse  deci- 
sions rendered,  and  by  the  several  rules  of  practice  which 
have  been  framed  and  promulgated. 

Looking  at  the  practice  for  which  this  chapter  is  a  substitute, 
and  giving  to  the  different  sections  of  it  the  construction  that 
they  seem  to  demand,  we  have  come  to  the  conclusion  that  a 
plaintiff  in  an  action  pending  may  examine  the  adverse  party, 
on  oath,  before  the  service  on  him  of  a  complaint,  and  for 
the  purpose  of  obtaining  the  facts  on  which  to  frame  a 
complaint. 

As  a  general  rule,  a  court  of  equity  has  jurisdiction  to 
entertain  a  bill  for  the  discovery  of  facts  which  may  aid  in 
the  prosecution  or  defense  of  an  action  in  another  court,  and 
VOL.  LI  42 
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which  may  enable  the  plaintiff  to  ascertain  who  will  be  proper 
parties  to  that  action  (Moolady  agt.  Morton,  1  Ber.  Ch.,  469  ; 
S.  G.,  2  Dickens,  652).  The  bill  may  be  filed  when  the  plain- 
tiff has  become  actually  involved  in  the  litigation,  or  when 
lie  is  only  liable  to  be  so,  and  whether  he  has  or  has  not  yet 
commenced  his  action  (Adam's  Eq.,  pp.  [19]  86,  87 ;  2  Story 
Eq.  Juris.,  sees.  1483,  1495;  City  of  London  agt.  Levy,  8 
Ves.  Pr.,  404).  This  jurisdiction  was  conferred  upon  the 
supreme  court  by  the  constitution  of  1846  (art.  6,  sec.  3). 

The  commissioners  who  reported  the  Code  of  Procedure, 
and  the  legislature  which  enacted  it,  found  the  supreme 
court  in  possession  of  this  jurisdiction.  It  is  not  to  be  supposed 
that  so  great  a  change  was  intended  to  be  made  as  to  abolish 
this  power,  and  to  take  away  this  right  and  means  of  relief  to 
suitors,  unless  there  is  found  clear  indication  of  it  in  the 
report  of  the  commissioners,  or  an  unmistakable  intention  in 
the  terms  of  the  enactment.  It  is  suggested  that  it  is  a 
power  liable  to  abuse  in  the  use  it  .may  be  put  to  in  the 
harassing  of  antagonists  by  inquisitorial  inquiry.  It  is  not 
a  sound  argument  which  reasons  against  the  existence  of  a 
power  from  the  possibility  of  the  abuse  of  it;  and  it  is  not 
to  be  denied  that  the  prudent  and  legitimate  use  of  it  will 
not,  of  necessity,  be  found  vexatious,  and  that  it  has  hereto- 
fore proved  of  benefit  to  honest  suitors,  and  a  great  aid  to 
justice.  If  the  power  which  the  court  of  chancery  had  under 
the  former  practice  was  exercised  without  vexation  to  defend- 
ants, why  may  not  the  same  power  be  benignly  exerted  by 
the  courts  at  this  day  ?  It  is  for  the  judges  now,  by  rules  of 
practice  and  by  rulings  at  the  examination,  to  keep  plaintiffs 
within  proper  bounds,  and  to  ward  off  from  the  defendant 
all  inquiry  which  is  vain  or  curious. 

We  find  that,  in  reporting  the  provisions  of  the  Code  for 
the  examination  of  parties  to  actions  which  prohibit  the  bring- 
ing of  a  bill  of  discovery  in  one  action  in  aid  of  another  action, 
the  commissioners  meant  them  to  be  a  means  of  accomplish- 
ing substantially  the  same  ends  which  were  attained  in  a 
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court  of  equity  in  the  exercise  of  its  jurisdiction  to  compel  dis- 
covery (commissioners'  first  report,  p.  244),  nor  do  the  sections 
reported  and  adopted  prohibit  the  essential  relief  before 
attained.  They  interdict  the  mode  of  relief,  as  well  might 
be,  after  the  distinctions  were  removed  between  a  court  of 
law  and  one  of  equity,  and  the  commingling  in  one  of  the 
powers  and  jurisdiction  of  the  two  kinds  of  courts.  They 
might  then  well  provide  that  in  the  same  action,  with  what- 
ever subject-matters  it  dealt,  discovery  should  be  afforded 
and  relief  granted.  It  was  a  rule  in  equity,  that  a  bill  for 
discovery  would  not  be  entertained,  when  the  bill  asked  also 
for  relief  which  a  court  of  law  alone  could  give.  But  when 
equity  jurisdiction  no  longer  stood  alone,  but  was  committed 
with  that  at  law  to  the  same  court,  this  rule  had  lost  the 
reason  for  it,  and  the  mode  of  procedure  could  be  adapted  to 
the  change.  Section  389  of  the  Code,  the  first  section  of  the 
chapter,  does  not  prohibit  the  obtaining  discovery,  but  declares 
that  it  can  be  sought  only  in  the  mode  specified  in  that  chap- 
ter. In  the  same  action  in  which  the  relief  is  sought  must 
the  discovery  be  sought  also ;  and  this  seems  to  be  the  only 
substantial  restriction  put  upon  the  breadth  of  the  former 
practice.  The  action  for  relief  must  be  commenced  and  dis- 
covery must  be  sought  in  that  action,  and  from  a  party 
thereto,  in  the  manner  provided  in  succeeding  sections  of  the 
chapter.  Section  390  makes  it  lawful  to  examine  as  a  witness 
a  party  to  an  action,  whether  that  action  be  equitable  in  its 
nature,  or  be  one  at  law.  So  did  the  Laws  of  1847  (Laws 
of  1847,  chap.  426,  second  vol.,  630).  It  needed  an  affirma- 
tive enactment  to  make  it  so.  The  whole  scope  and  purpose 
of  that  section  is  to  make  lawful  such  an  examination ;  and 
it  declares  first  the  legality  of  it,  and  then  the  means  of  bring- 
ing the  party  to  the  book;  then  the  rules  under  which  the 
examination  shall  be  had  ;  and  then,  with  a  limitation  of  the 
generality  with  which  it  commences,  states  the  three  modes 
in  which  the  examination  shall  be  had :  First,  at  the  trial ; 
second,  conditionally;  third,  by  commission.  The  act  of 
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1847,  before  mentioned,  had  provided  for  these  three  ways, 
and  also  for  a  fourth,  to  wit,  for  the  perpetuation  of  his 
testimony  in  accordance  with  the  Revised  Statutes  (2  It.  S., 
p.  398,  sec.  33).  All  that  section  390  effects  is,  that  a  party 
to  an  action  may  be  called  and  examined  as  a  witness  in  some 
of  the  same  circumstances  as  a  person  not  a  party  to  the  suit 
or  proceeding.  It  is  at  once  perceived  that  if  a  suitor  is 
debarred,  by  section  389,  from  seeking  discovery,  save  in  the 
action  in  which  he  seeks  relief,  and  if  the  discovery  he  may 
have  in  his  action  for  relief  is  only  at  the  time  and  in  the 
mode  prescribed  by  section  390,  the  rights  and  benefit  he 
would  have  had  by  the  former  bill  of  discovery  in  a  court  of 
equity  were  materially  abridged.  For  he  could  not  search 
the  mind  and  memory  of  his  adversary  by  commission  (2  R. 
S.,p.  393,  sec.  12),  or  at  the  trial,  only  after  an  issue  of  fact 
had  been  joined  in  the  action,  and  conditionally  (id.,  p.  391, 
sec.  1),  only  when  he  was  about  to  depart  the  state,  or  was 
sick  or  infirm.  The  statute  for  the  perpetuation  of  testimony 
(id.,  p.  495,  sec.  43)  enables  a  person  who  is  a  party  to  a  suit 
pending,  or  who  expects  to  be  a  party  in  a  suit  about  to  be 
commenced,  to  take  testimony  conditionally  and  to  perpetuate 
it ;  and  there  is  no  restriction  as  to  the  time  during  the 
pendency  of  the  action  when  this  may  be  done,  save  perhaps 
by  implication,  that  it  shall  be  before  a  trial.  But  all  these 
provisions  look  not  to  the  same  end  as  sometimes  did  a  bill 
of  discovery.  The  statutes  look  to  the  obtaining  and  pre- 
serving depositions  as  testimony,  to  be  used  as  testimony,  and 
that  upon  the  trial  by  either  party  who  chooses  so  to  do. 
The  bill  for  discovery,  as  we  have  seen,  had  much  wider 
range  than  that,  and  enabled  a  suitor  to  procure  the  precise 
information,  if  it  lay  in  the  mind  of  his  adversary,  on  which 
he  might  frame  his  pleadings  in  an  action  for  relief;  might 
select  the  persons  whom  he  should  make  defendants,  and 
procure  the  knowledge  of  facts  which  would  qualify  him  to 
come  to  trial  well  prepared.  If  it  be  said  that  the  statute  for 
the  perpetuation  of  testimony,  without  expressing  this  as  one 
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of  its  purposes,  does  in  fact,  in  connection  with  the  Laws  of 
1847,  enable  the  party  to  attain  just  this,  the  answer  is  that 
section  389  has,  by  implication,  so  far  repealed  the  law  of 
1847,  for  that  section  declares  that  the  examination  of  a  party 
shall  be  had  only  in  the  mode  provided  by  that  chapter  in  its 
following  sections.  We  repeat,  then,  that  unless  there  is 
some  other  mode  of  examining  a  party  than  conditionally,  by 
commission,  or  at  the  trial,  the  suitor  has  not  the  benefit 
which  the  former  bill  of  discovery  would  have  given  him. 
And  we  add  that  he  has  not  the  benefits  which  the  law  of 
1847  would  have  given  him.  "We  are  quite  prepared,  then, 
to  find  in  succeeding  sections  some  broader  privileges.  We 
do  find,  that  the  next  section  to  the  390th  does,  in  its  terms, 
give  it  as  originally  reported  and  adopted  (being  then  section 
345  of  1848);  it  provided  that  the  examination,  instead  of 
being  had  as  provided  in  section  390  (384  of  1848),  might  be 
had  at  any  time  before  trial,  at  the  option  of  the  party  claim- 
ing it.  The  examination  here  spoken  of  is,  of  course,  or 
might  be  construed  to  be,  the  examination  spoken  of  by  the 
two  preceding  sections  ;  the  examination  of  a  party  to  the 
action,  conditionally,  by  commission  or  at  the  trial,  is  thus 
made  a  substitute  for  the  mode  of  conditional  examination, 
and  the  mode  of  examination  by  commission  (if  it  were 
possible)  and  at  the  trial,  which  was  unncessary,  as  the  law 
had  already  provided  a  machinery  for  those.  So  the  next 
year  (1849)  there  was  an  amendment  (sec.  391),  and  the 
power  to  examine  at  any  time  before  the  trial  was  given  in 
place  of  the  examination  at  the  trial  only.  The  Code  now 
stands  that  a  party  to  an  action  may  be  examined  conditionally 
or  by  commission,  or  at  the  trial,  or,  in  place  of  at  the  trial, 
at  any  time  before  the  trial,  at  the  option  of  the  other  party. 
So  that  the  Code  now,  as  to  a  party,  is  nearly  equal  in  extent 
to  the  Revised  Statutes  as  to  witnesses,  and  nearly  parallel 
with  them,  and  very  nearly  comes  up  to  the  former  bill  of 
discovery.  A  party  as  well  as  a  person  not  interested  in  the 
action,  may  be  examined  conditionally  as  soon  as  the  action 
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is  pending ;  by  commission,  as  soon  as  there  is  an  issue  of 
fact,  and  at  the  trial.  And  if  he  may  be  examined  at  once, 
on  the  service  of  process,  though  the  complaint  be  not  served, 
his  testimony  may  be  perpetuated  ;  and  it  is  an  argument 
that  section  391  intends  that  he  should  be,  for,  else  there  is 
no  method  of  perpetuating  his  testimony  before  the  service 
of  the  complaint,  as  may  be  done  with  that  of  any  other  wit- 
ness. It  is  doubtful  whether  the  testimony  of  one  who  is 
likely  to  be  a  party  to  an  action  not  yet  commenced  may  be 
perpetuated  under  the  Revised  Statutes,  above  cited,  for  they 
deal  only  with  witnesses,  and  not  with  a  party  to  an  action, 
either  real  or  prospective.  We  express  no  decided  opinion 
as  to  this.  "We  do  hold  that  but  for  the  391st  section,  con- 
strued as  we  can  construe  it,  a  party  to  an  action  cannot  be 
examined  after  process  served,  and  before  complaint  served. 
The  omission  to  provide  by  the  Code  for  the  perpetuation  of 
the  testimony  of  a  prospective  party  before  suit  commenced, 
for  the  benefit  of  one  who  expects  to  be  a  party  to  a  suit 
about  to  be  commenced,  if  it  exists,  is  a  failure  to  fully  carry 
out  the  avowed  purpose  of  the  codifiers  to  make  the  parties 
to  actions  the  prime  and  principal  source  of  the  testimony 
upon  which  they  are  to  be  determined  (see  report  as  above 
cited) ;  and  the  omission  to  provide  for  the  examination  of  a 
party  before  complaint  served  would  be  another  failure  to 
attain  fully  that  purpose,  and  also  a  failure  in  the  avowed 
purpose  to  provide  an  ample  substitute  for  the  former  bill  of 
discovery. 

Apart  from  the  argument  to  be  had  from  this  avowed  pur- 
pose, the  language  of  the  391st  section  at  any  time  before 
trial  is  broad  enough  to  authorize  an  examination  at  once 
after  the  service  of  process.  There  is  reason  to  conclude  that 
BO  the  legislature  meant  it,  for  thus  is  harmonized  the  purpose 
of  giving  to  a  court  of  law  the  power  to  do  that  which  a  court 
of  equity  could  have  done  by  a  separate  action,  in  aid  of  one 
at  law,  with  the  other  purpose  of  abolishing  the  wearisome 
machinery  of  the  court  of  chancery,  and  of  simplifying  and 
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shortening    the    method   of  procedure.      The    substance   is 
retained,  and  the  process  is  more  ready. 

Section  395,  as  originally  passed,  and  as  it  remained  until 
1863,  did  not  harmonize  with  the  section  preceding  it.  It 
allowed  a  party  called  by  his  adversary  to  be  examined  in  his 
own  behalf  in  respect  to  any  new  matter  pertinent  to  the 
issue.  If  we  take  this  to  mean  the  issue  framed  by  the  plead 
ings,  it  would  not  give  him  a  right  to  testify  in  his  own  behalf 
when  no  issue  had  been  made.  This  was  not  in  accord  with 
section  390,  upon  any  construction  of  it,  nor  with  section 
391,  as  we  construe  it ;  for,  if  examined  conditionally  by  the 
adverse  party,  it  might  be  before  issue  joined  by  the  plead- 
ings ;  and  if  he  was  examined  before  a  judge,  under  section  391, 
before  trial,  it  might  be  before  issued  joined.  There  would 
have  been  strong  reason  to  infer  that  the  phrase  "pertinent 
to  the  issue  "  was  not  to  be  interpreted  technically,  but  to 
mean  the  real  matter  in  dispute  between  the  parties.  How- 
ever, any  discussion  of  this  is  no  longer  of  practical  use,  for 
in  1863  an  amendment  of  section  395  remedied  any  seeming 
or  real  inconsistency  and  permits  a  party  called  and  examined 
by  his  adversary  to  testify  generally  in  his  own  behalf,  subject 
to  the  same  rules  of  examination  as  other  witnesses. 

Some  considerations  are  sought  to  be  based  upon  the 
language  of  the  rule  of  practice,  No.  21,  adopted  by  the  con- 
vention of  the  judges  in  1874,  and  the  fact  that  there  is  a 
change  in  the  phraseology  from  that  of  1870.  It  is  enough 
to  say  that  the  rule  cannot  alter  the  statute  (Rice  agt.  Ehele, 
54  N.  Y.,  518),  and  the  latter  must  be  interpreted  and 
followed. 

The  appellant  urges  that  the  plaintiff  cannot  need  the 
information  that  he  pretends  to  want,  inasmuch  as  his  affi- 
davit discloses  that  he  is  so  far  conversant  with  the  case  as  to 
be  able  to  state  it  to  counsel  and  to  obtain  advice  of,  and 
swear  to  a  good  cause  of  action.  The  same  answer  might 
have  been  made  to  a  bill  of  discovery  under  the  former  prac- 
tice. It  would  not  have  prevailed.  If  the  affidavit  disclose 
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such  a  case  as  gives  the  judge  the  power  to  act,  what  action 
he  will  take  is  discretionary  with  him  and  may  not  be  reviewed 
here.  The  plaintiff  claims  in  his  affidavit  that  he  needs  to 
know  the  names  of  persons  whom  he  has  not  yet  sued,  so 
that  he  may  make  them  parties  to  the  action.  The  appellant 
ingeniously  urges  that  as  they  are  not  now  named  in  the 
summons,  it  must  be  to  another  action  than  this  that  they 
will  be  made  parties,  which  would  be  to  violate  the  prohibi- 
tion of  section  389.  Were  the  names  of  persons  all  that  the 
plaintiff  needs  and  seeks,  the  objection  would  be  stronger. 
He  is  not  limited  to  that  by  the  averment  of  his  affidavit. 
Besides,  it  is  not  certain  that  there  need  be  another  action, 
even  if  there  be  others  made  parties. 

The  court  below  may,  in  its  discretion,  grant  an  amend- 
ment to  the  present  summons. 

The  order  appealed  from  should  be  affirmed.     All  concur. 
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SUPKEME  COURT. 
CHRISTIAN  F.  A.  DAMBMAN  agt.  HERMAN  SCHULTING. 

An  equitable  action,  to  set  aside  a  release  for  fraud  pleaded  in  answer  to 
another  action,  dismissed. 

Where  the  plaintiff,  by  his  complaint,  shows  that  he  had  heretofore  com- 
menced an  action  against  the  defendant  to  recover  a  sum  of  money, 
and  the  defendant  had  set  up  as  a  defense,  a  release  under  seal,  which 
the  plaintiff  alleged  was  obtained  by  fraud,  and  asked  to  have  the  court 
adjudge  it  fraudulent,  and  that  it  be  delivered  up  and  cancelled,  &c. : 

Held,  that  the  universal  course  of  practice  since  the  Code,  has  been  to 
compel  the  parties  to  litigate  every  question  pertaining  to  the  same 
subject-matter  in  one  action. 

The  release  set  up  in  the  defendant's  answer  can  be  attacked  upon  the 
trial  of  that  cause  for  the  fraud  set  up  in  the  complaint  in  this  action, 
and  it  must  be  attacked  there,  that  action  having  been  commenced  first. 

Special  Term,  February,  1874. 

THE  complaint  in  this  action  states  that  the  plaintiff  loaned 
to  defendant  $5,000,  which  is  unpaid.  That  the  plaintiff,  in 
June  last,  brought  his  action  in  this  court,  to  recover  the  said 
$5,000,  and  that  the  defendant,  in  his  answer,  set  up  a  release 
under  seal  as  a  defense,  and  that  this  action  is  still  pending. 

The  plaintiff  further  states  that  the  said  release  was 
obtained  from  him  by  fraud,  &c.,  and  demands  judgment 
that  said  release  be  delivered  up  and  canceled,  and  that  the 
defendant  be  enjoined  from  setting  the  same  up  in  above 
mentioned  action.  The  defendant  demurs  to  this  complaint, 
upon  the  ground  that  another  action  is  pending  between  the 
same  parties  for  the  same  cause. 

C.  Bainbridge  Smith,  for  defendant. 

William  Watson,  for  plaintiff. 
VOL.  LI  43 
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VAN  BRUNT,  J. —  Since  the  adoption  of  the  Code  parties 
have  had  the  right,  in  actions  at  law,  to  interpose  any  equi- 
table defense  they  may  have,  and  are  not  obliged  to  tile  a 
separate  bill  in  the  equity  branch  of  the  court,  as  they  were 
obliged  to  do  under  the  former  practice.  The  object  of  this 
provision  of  the  Code  being  to  prevent  multiplicity  of  actions 
(Ddbson  agt.  Pearce,  2  Kern.,  165).  The  plaintiff  seems  to 
fear  that  in  case  he  goes  to  trial  in  the  first  action  that  he,  not 
being  permitted  to  reply  to  the  answer  setting  up  the  release, 
•will  be  prevented  from  showing  the  facts  alleged  in  the  com- 
plaint in  this  action,  but  I  think  that  he  is  clearly  in  error. 
Up  to  the  year  1853  the  Code  required  a  reply  to  all  new 
matter  constituting  a  defense  or  set  off  set  up  in  the  answer, 
and  it  was  not  until  the  amendment  of  that  year  that  the 
necessity  of  a  reply  was  limited  to  new  matter  constituting  a 
counter-claim. 

The  result  of  this  amendment  was  that  the  plaintiff,  upon 
the  trial  without  a  reply,  could  prove  any  state  of  facts  what- 
ever which  would,  either  in  law  or  equity,  show  that  the  new 
matter  set  up  in  the  answer  of  such  new  matter  did  not  con- 
stitute a  counter-claim,  did  not  constitute  a  defense  to  the 
•plaintiff's  claim. 

In  1860  the  Code  was  amended  by  providing  that  the  court 
could,  in  its  discretion,  upon  the  motion  of  the  defendant, 
require  a  reply  to  any  new  matter  constituting  a  defense  by 
way  of  avoidance.  This  amendment  was  passed  in  the  inter- 
est of  the  defendant,  in  order  that  he  might  be  apprised  of 
the  grounds  upon  which  the  plaintiff  proposed  to  meet  his 
defense.  The  universal  course  of  practice  since  the  Code, 
has  been  to  compel  the  parties  to  litigate  each  and  every 
question  pertaining  to  the  same  subject-matter  in  one  action. 

The  release  set  up  in  the  defendant's  answer  can  be 
attacked  upon  the  trial  of  that  cause  for  the  fraud  set  up  in 
the  complaint  in  this  action,  and  it  must  be  attacked  there, 
that  action  being  commenced  first. 

Demurrer  sustained  with  costs. 
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UNITED  STATES  SUPREME  COURT. 

WILLIAM   H.   SCUDDER,   plaintiff  in  error,  agt.  THE  UNION 
NATIONAL  BANK  OF  CHICAGO. 

Parol  contract  to  accept  a  bill  of  exchange. 

Matters  bearing  upon  the  execution,  the  interpretation  and  the  validity  of 
a  contract  are  determined  by  the  law  of  the  place  where  the  contract  is 
made. 

Matters  connected  with  its  performance,  are  regulated  by  the  law  prevail- 
ing at  the  place  of  performance. 

Matters  respecting  the  remedy,  such  as  the  bringing  of  suits,  admissibility 
of  evidence,  statutes  of  limitation,  depend  upon  the  law  of  the  place 
where  the  suit  is  brougnt. 

A  parol  promise  to  accept  a  bill  of  exchange  drawn  and  discounted  in  the 
state  of  Illinois  upon  a  firm  residing  and  doing  business  in  the  state  of 
Missouri,  is  good  and  binding  upon  the  drawees  under  the  laws  of  the 
state  of  Illinois. 

August,  18T6. 

IN  ERROR  to  the  circuit  court  for  the  northern  district  of 
Illinois. 

Mr.  justice  HUNT  delivered  the  opinion  of  the  court. 

The  only  serious  question  in  the  case  is  presented  upon 
the  objection  to  the  admission  of  evidence,  and  to  the 
charge  of  the  judge.  Upon  the  merits  the  case  is  this  : 
The  plaintiff  below  sought  to  recover  from  the  firm  of  Henry 
Ames  &  Co.,  of  St.  Louis,  Mo.,  the  amount  of  a  bill  of 
exchange  of  which  the  following  is  a  copy,  viz. : 

"  $8,125.  CHICAGO,  July  7,  1871. 

"  Pay  to  the  order  of  the  Union  National  Bank  $8,125, 
value  received,  and  charge  it  to  the  account  of  Leland  & 
Harbach. 

"  To  Messrs.  HENRY  AMES  &  Co.,  St.  Louis,  Mo." 
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By  the  direction  of  Ames  &  Co.,  Leland  and  Harbach  had 
bought  for  them  and,  on  the  7th  of  July,  1871,  shipped  to 
them,  at  St.  Louis,  300  barrels  of  pork,  and  gave  their  check 
on  the  Union  bank,  to  Hancock,  the  seller  of  the  same,  for 
$8,000.  Leland  &  Harbach  then  drew  the  bill  in  question, 
and  sent  the  same  by  their  clerk  to  the  Union  Bank  (the 
plaintiff  below)  to  be  placed  to  their  credit.  The  bank 
declined  to  receive  the  bill  unless  accompanied  by  the  bill  of 
lading  or  other  security.  The  clerk  returned  and  reported 
accordingly  to  Leland  &  Harbach.  One  of  the  firm  then 
directed  the  clerk  to  return  to  the  bank  and  say  that  Mr. 
Scudder,  one  of  the  firm  of  Ames  &  Co.  (the  drawees),  was 
then  in  Chicago  and  had  authorized  the  drawing  of  the  draft, 
that  it  was  drawn  against  500  barrels  of  pork  that  day  bought 
by  Leland  &  Harbach  for  them  and  duly  shipped  to  them. 
The  clerk  returned  to  the  bank,  and  made  this  statement  to 
its  vice-president,  who  thereupon,  on  the  faith  of  the  state- 
ment that  the  bill  was  authorized  bv  the  defendant,  dis- 

•/ 

counted  the  same,  and  the  proceeds  were  placed  to  the  credit 
of  Leland  &  Harbach.  Out  of  the  proceeds  the  check  given 
to  Hancock  for  the  pork  was  paid  by  the  bank.  The  direc- 
tion to  inform  the  bank  that  Mr.  Scudder  was  in  Chicago 
and  had  authorized  the  drawing  of  the  draft  was  made  in  the 
presence  and  in  the  hearing  of  Mr.  Scudder  and  without 
objection  by  him.  The  point  was  raised  in  various  forms 
upon  the  admission  of  evidence  and  upon  the  charge  of  the 
judge,  whether,  upon  this  state  of  facts,  the  firm  of  Ames  & 
Co.,  the  defendants,  were  liable  to  the  bank  for  the  amount 
of  the  bill.  The  jury,  under  the  charge  of  the  judge,  held 
them  to  be  liable,  and  it  is  from  the  judgment  entered  upon 
that  verdict  that  the  present  writ  of  error  is  brought.  The 
question  is  discussed  in  the  appellant's  brief,  and  properly,  as 
if  the  direction  to  the  clerk  had  been  given  by  Scudder  in 
person.  The  jury  were  authorized  to  consider  the  direction 
in  his  name,  in  his  presence  and  hearing  without  objection  by 
him,  as  made  by  himself. 
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The  objection  relied  on  is,  that  the  transaction  amounted, 
at  most,  to  a  parol  promise  to  accept  a  bill  of  exchange  then 
in  existence.  It  is  insisted  that  such  a  promise  does  not  bind 
the  defendants.  The  suit  is  to  recover  upon  the  alleged 
acceptance  or  upon  the  refusal  to  accept.  Being  in  the  state 
of  Illinois  and  the  contract  having  been  made  in  that  state, 
the  judgment  is  to  be  given  according  to  the  law  of  that 
state.  The  law  of  the  expected  place  of  performance,  should 
there  be  a  difference,  yields  to  the  lex  fori  and  the  lex  loci 
contractus.  Matters  bearing  upon  the  execution,  the  inter- 
pretation and  the  validity  of  a  contract  are  determined  by 
the  law  of  the  place  where  the  contract  is  made.  Matters 
connected  with  its  performance  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance.  Matters  respecting  the 
remedy,  such  as  the  bringing  of  suits,  admissibility  of  evi- 
dence, statutes  of  limitation,  depend  upon  the  law  of  the 
place  where  the  suit  is  brought.  • 

A  careful  examination  of  the  well  considered  decisions  of 
this  country  and  of  England  will  sustain  these  positions. 
There  is  no  statute  of  the  state  of  Illinois  that  requires  an 
acceptance  of  a  bill  of  exchange  to  be  in  writing,  or  that  pro- 
hibits a  parol  promise  to  accept  a  bill  of  exchange.  On  the 
contrary,  a  parol  acceptance  and  a  parol  promise  to  accept 
are  valid  in  that  state,  and  the  decisions  of  its  highest  court 
hold  that  a  parol  promise  to  accept  a  bill  is  an  acceptance 
thereof.  If  this  be  so,  no  question  of  jurisdiction  or  of  con- 
flict of  law  arises.  The  contract  to  accept  was  not  only  made 
in  Illinois,  but  the  bill  was  then  and  there  actually  accepted 
in  Illinois  as  perfectly  as  if  Mr.  Scudder  had  written  an 
acceptance  across  its  face  and  signed  thereto  the  name  of  the 
firm.  The  contract  to  accept  the  bill  was  not  to  be  performed 
in  Missouri.  It  had  already  by  the  promise  been  performed 
in  Illinois.  The  contract  to  pay  was,  indeed,  to  be  performed 
in  Missouri,  but  that  was  a  different  contract  from  that  of 
acceptance. 
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N.  Y.  SURROGATE'S  COURT. 

IN  THE  MATTER  OF  THE  ESTATE  OF  JAMES  UGLOW,  deceased. 
Accounting  before  the  surrogate  —  testamentary  trustees. 

The  surrogate  may  compel  the  accounting  by  testamentary  trustees  and 
guardians  in  the  same  manner  as  executors,  administrators  and  guar- 
dians appointed  by  the  surrogate  are  required  to  account. 

And  such  trustees  may  therefore  be  compelled  to  account  on  the  motion 
of  the  surrogate  himself,  and  on  such  accounting  the  surrogate  may 
determine  the  correctness  of  the  account  so  rendered. 

While  in  the  absence  of  a  petition  or  citation  for  that  purpose  the  surro- 
gate has  no  power  to  order,  under  a  final  decree,  the  distribution  of  the 
estate  as  upon  a  final  accounting,  yet  he  has  authority  upon  an  account- 
ing upon  the  surrogate's  motion  to  pass  upon  the  correctness  of  the 
account,  and  for  that  purpose  may  examine  the  trustees  in  respect 
thereto. 

And  it  is  the  uniform  practice  to  pass  upon  and  determine  the  state  of  the 
account  rendered,  when  rendered  upon  the  application  of  a  creditor  or 
legatee,  and  though  there  was  no  petition  for  a  final  accounting;  and. 
there  is  no  good  reason  why  such  accounting  may  not  be  as  conclusive 
upon  all  the  parties  represented  therein  as  though  it  were  final. 

By  the  statute  (Laws  of  1870,  p.  359,  sec.  6)  it  is  provided  that  in  any 
accounting  in  the  surrogate's  court,  or  any  other  proceeding  therein, 
the  surrogate  may  appoint  a  referee  to  take  testimony  as  to  the  facts  in 
relation  thereto,  to  examine  the  accounts  rendered  to  the  surrogate,  to 
hear  and  determine  all  disputed  claims  and  other  matters  relating  to 
said  accounts,  and  to  make  a  report  thereon  subject  to  the  confirmation 
of  the  suiTogate. 

Where  a  reference  has  been  ordered  to  ascertain  the  state  of  an  account 
which  is  not  final,  and  the  auditor's  report  is  made  to  the  surrogate, 
which  is  excepted  to,  it  is  his  duty  to  examine  and  pass  upon  the  report 
as  to  the  state  of  the  account  and  the  exceptions  thereto. 

Where  the  trustees  are  sought  to  be  charged  personally  with  the  expenses 
of  a  suit  brought  against  the  estate,  on  the  ground  that  they  refused  to 
refer  the  claim  under  the  statute,  it  is  no  answer  by  the  trustees  in 
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exoneration  of  their  personal  liability  that  they  desired  to  raise  the 
question  of  the  statute  of  limitations,  &c. ,  in  that  action.  That  defense 
and  any  other  which  may  be  interposed  in  an  ordinary  action  to  recover 
a  claim  against  the  estate  may  be  raised  on  a  reference  under  the 
statute. 

In  this  case  the  proof  before  the  auditor  did  not  sufficiently  define  the 
loss  to  the  estate  by  reason  of  the  refusal  to  refer,  and  there  was  no 
error  in  his  report  refusing  to  charge  the  trustees  personally. 

But  the  trustees  were  chargeable  personally  with  the  expenses  of  the 
accounting,  as  it  was  so  provided  by  the  terms  of  the  order,  and  there 
was  no  authority  in  the  auditor  to  change  it. 

As  there  had  been  no  annual  rest  in  the  account  under  the  order  of  the 
court,  for  the  purpose  of  charging  the  trustees  interest,  nor  an  account- 
ing annually  pursuant  to  the  statute,  the  trustees  were  not  entitled  to 
full  commissions,  according  to  the  auditor's  report. 

There  was  no  good  reason  based  upon  the  evidence  in  this  matter  for 
charging  the  trustees  with  compound  interest,  on  the  ground  of  gross 
delinquency  or  intentional  violation  of  duty. 

CALVIN,  Surrogate.  —  On  the  16th  day  of  February, 
1S74,  the  late  surrogate  issued  an  order  requiring  the 
executors,  John  R.  Flanigan  and  William  McDermott, 
testamentary  trustees  under  the  will  of  the  testator,  to 
render  an  account  of  their  proceedings  as  such,  and  that 
such  accounting  be  at  the  personal  costs  and  charge  of 
such  trustees,  unless  they  should  apply  to  the  surro- 
gate for  a  final  settlement  within  ten  days  from  service 
of  the  order.  On  the  23d  day  of  March,  1874,  the  trustees 
filed  their  account,  but  failed  within  the  ten  days  to  apply 
for  a  final  account.  On  April  6,  1874,  objections  to  the 
account,  by  Gideon  J.  Tucker,  Esq.,  guardian  of  William  R. 
Uglow  and  Kate  P.  Uglow,  infants,  and  cestui  que  trusts, 
were  filed,  praying  a  reference  of  the  account.  On  the  same 
day  the  matter  was  referred  to  Charles  Price,  as  auditor, 
who,  on  the  25th  November  in  the  same  year,  filed  his 
report,  to  •  which  exceptions  were  filed  on  the  21st  day  of 
December,  1874.  On  the  llth  day  of  January,  1875,  the 
said  guardian  filed  a  petition  on  behalf  of  his  wards,  setting 
forth  the  said  order  that  the  trustees'  account,  which  was  on 
motion  of  the  surrogate  ;  the  filing  of  the  account,  objections 
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thereto,  and  order  of  reference,  and  the  report  finding  that 
there  was  a  balance  in  the  hands  of  McDermott,  trustee, 
applicable  to  the  expenses  of  this  accounting,  &c.,  and  for 
the  support  and  maintenance  and  education  of  the  infant 
children  $1,155.92,  and  the  filing  of  exceptions  to  said 
report ;  that  on  the  10th  day  of  February,  1875,  the  question 
of  confirming  the  report  was  argued  before  the  late  surrogate, 
but  no  order  or  decree  has  ever  been  entered,  and  petitioner 
asks  that  the  said  auditor's  error  in  finding  the  expenses  of 
such  reference  chargeable  against  the  trust  fund  be  corrected. 

The  petition  states  that  the  said  trustees  are  lawyers,  of 
whom  Flanigan  is  responsible,  and  McDermott  irresponsible  ; 
that  McDermott  had  the  entire  charge  of  the  trust  funds,  and 
had  mixed  them  with  his  own  funds,  and  kept  no  separate 
account ;  that  no  inventory  was  ever  filed  until  ordered  by 
the  surrogate  ;  that  no  final  accounting  has  been  had,  and  the 
estate  has  lost  thousands  of  dollars  by  said  McDermott's  mis- 
management defending  suits  without  sufficient  reason,  &c., 
and  prays  that  the  auditor's  report,  finding  the  amount  afore- 
said in  Mr.  McDermott's  hands  applicable  to  the  expenses  of 
said  accounting,  be  disallowed  ;  and  that  such  expenses  be 
declared  to  be  at  the  costs  and  charge  of  such  trustees  indi- 
vidually. It  is  objected  by  counsel  for  the  infants,  their 
guardian,  that  the  surrogate  had  no  authority  to  grant  an 
order  of  reference  to  the  auditor,  because  there  was  no  appli- 
cation for  a  final  accounting  and  settlement,  but  that  the 
order  only  required  an  accounting.  The  cases  of  Campbell 
agt.  Bruen  (1  jBradf.,  227) ;  Westervelt  agt.  Gregg  (1  Barb. 
Ck.,  469  ;  and  Smith  agt.  Van  Kuren  (2  Barb.  Ch.,  473)  are 
cited  as  authority  for  this  objection. 

Section  52  of  2  Revised  Statutes  at  Large,  94,  provides 
that  executors  and  administrators,  after  the  expiration  of 
eighteen  months  from  the  time  of  their  appointment,  may  be 
required  to  render  an  account  of  their  proceedings  upon  the 
application  of  each  person  having  a  demand  against  the  per- 
sonal estate  of  the  deceased,  either  as  creditor,  legatee,  or 
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next  of  kin.  Section  54  provides  for  the  production  of 
vouchers  for  debts,  legacies  paid  and  expenses,  and  for 
examination  of  the  executors  or  administrators  making  such 
payments,  &c.  And  section  55  provides  that  on  settlement 
of  an  account  the  executors  and  administrators  may  be  allowed 
items  of  expenditure  not  exceeding  twenty  dollars,  for  which 
no  voucher  is  produced  if  the  item  be  supported  by  his  oath, 
&c.  Section  58  provides  that  on  settlement  of  such  account 
the  executor  or  administrator  may  be  allowed  commissions, 
prescribing  the  amount.  Section  60  provides  for  the  final 
settlement  of  an  executor's  or  administrator's  account,  on  his 
application,  in  case  he  has  been  required  under  a  prior  sec- 
tion to  render  the  account,  showing  that  there  are,  as  held  in 
the  case  of  Campbell  agt.  Bruen,  two  classes  of  cases  in  which 
the  surrogate  may  proceed  to  settle  the  account  after  it  has 
been  rendered. 

Chapter  782  of  the  Laws  of  1867,  in  its  first  section,  pro- 
vides that  the  surrogate  shall  have  power  and  jurisdiction  to 
compel  testamentary  trustees  and  guardians  to  render  accounts 
of  their  proceedings  in  the  same  manner  as  executors,  adminis- 
trators and  guardians  appointed  by  such  surrogate  are  now 
required  to  account. 

It  is  clear,  therefore,  that  the  surrogate  had  the  power, 
under  this  section,  to  require  the  trustees  in  this  matter  to 
account,  as  section  52  of  2  Revised  Statutes  at  Large,  94, 
above  cited,  provides  that  executors  and  administrators  may 
be  compelled  to  account,  on  the  motion  of  the  surrogate  him- 
self, and  if  no  further  proceedings  conld  be  taken  to  deter- 
mine the  correctness  of  the  account  so  rendered,  the  authority 
to  compel  such  an  account  would  be  valueless  and  the  pro- 
ceeding an  idle  ceremony,  affording  no  information  or  secu- 
rity to  the  parties  interested  in  the  accounting.  While  in  the 
absence  of  a  petition  or  citation  for  that  purpose  the  surro- 
gate has  no  power  to  order,  under  a  final  decree,  the  distri- 
bution of  the  estate  as  upon  a  final  accounting,  yet  it  is 
apparent  that  in  order  to  make  the  accounting  on  the  surro- 
VOL.  LI  44 
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gate's  motion  effectual  for  any  practical  purpose,  he  must 
have  authority  to  pass  upon  the  correctness  of  the  account, 
and  for  that  purpose  the  Revised  Statutes  provide  that  the 
executors  or  administrators  may  be  examined  in  respect 
thereto ;  and  it  is  the  uniform  practice  to  pass  upon  and 
determine  the  state  of  the  account  rendered,  when  rendered 
on  the  application  of  a  creditor  or  legatee,  and  though  there 
was  no  petition  for  a  final  accounting ;  and  I  see  no  good 
reason  why  such  accounting  may  not  be  as  conclusive  upon 
all  the  parties  represented  therein  as  though  it  were  final. 

By  chapter  359  of  the  Laws  of  1870,  section  6,  it  is  pro- 
vided that  in  any  accounting  in  the  said  surrogate's  court,  or 
any  other  proceedings  therein,  the  surrogate  may  appoint  a 
referee  to  take  testimony  as  to  the  facts  in  relation  thereto ; 
to  examine  the  accounts  rendered  to  said  surrogate,  to  hear 
and  determine  all  disputed  claims  and  other  matters  relating 
to  said  account,  and  to  make  a  report  therein  subject  to  the 
confirmation  of  the  surrogate.  Under  this  section  I  enter- 
tain no  doubt  of  the  authority  of  the  surrogate  to  make  the 
order  of  reference  to  the  auditor  in  this  matter.  By  section 
71  of  the  2d  Revised  Statutes  at  Large,  98,  it  is  provided 
that  whenever  an  account  shall  be  rendered,  and  finally  set- 
tled, it  shall  appear  to  the  surrogate  that  any  amount  of  the 
estate  remains  to  be  paid  or  distributed,  he  shall  make  a 
decree  for  payment  and  distribution  of  what  shall  so  remain 
among  certain  legatees,  widow  and  next  of  kin,  according  to 
their  respective  rights,  and  settle  and  determine  all  questions 
concerning  any  debt,  claim,  legacy,  bequest  or  distributive 
share,  &c.,  showing  that  the  decree  of  distribution  is  to  fol- 
low the  final  settlement  of  an  account.  There  seems  to  be 
no  reason  to  doubt  that  as  this  accounting  is  not  final,  that 
no  such  decree  can  be  entered  in  this  case,  yet,  in  order  to 
afford  any  practical  advantage  to  any  of  the  parties  before 
the  court  in  this  proceeding,  it  seems  to  me  there  should  be 
a  decree  entered  finding  substantially  the  state  of  the  account 
to  the  time  when  the  same  was  rendered  under  the  order 
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initiating  this  proceeding.  I  must,  therefore,  for  that  pur- 
pose, examine,  and  pass  upon  the  report  of  the  auditor  to 
which  I  now  address  myself.  The  exceptions  filed  to  the 
auditor's  report,  which  seem  to  me  to  demand  particular 
attention,  are : 

First.  Those  relating  to  the  expenses  attendant  upon  the 
prosecution  of  the  claim  of  Mrs  Uglow  against  the  estate, 
which  was  presented  and  disputed,  and  an  offer  on  the  part 
of  the  claimant  to  refer,  under  the  statutes,  and  a  refusal  on 
the  part  of  the  trustees. 

Second.  To  that  part  of  the  report  which  finds  that  the 
balance  in  the  hands  of  the  trustees  is  applicable  to  the 
expenses  of  this  accounting. 

There  is  in  this  case  a  further  question  raised  by  the  report 
as  to  the  propriety  of  the  charges  for  full  commissions  on 
annual  rests,  which,  however,  seems  not  to  have  been 
excepted  to  by  the  special  guardian  representing  the  infants. 
The  annual  rests  seem  to-  have  been  made  because  of  the 
counsel  for  the  infants  demanding  that  the  trustees  should  be 
charged  in  their  account  with  interest,  and  that  annual  rests 
for  that  purpose  should  be  made. 

As  to  the  first  question  raised,  the  referee  seems  to  assume 
that  the  expenses  which  attended  that  litigation  amounted  to 
about  $1,800 ;  the  special  guardian  excepts  upon  the  same 
theory,  but  an  examination  of  the  testimony  shows  that  the 
costs  entered  in  the  judgment  were  $417.26,  and  there  seems 
to  have  been  nothing  before  the  auditor  showing  the  amount 
of  referee's  fees  in  that  action,  which  would,  in  case  of  a 
reference  under  the  statute,  probably  have  amounted  to  about 
the  same ;  and  from  the  evidence  it  seems  impossible  to  deter- 
mine how  much  should  be  charged  to  the  trustees  by  way  of 
expenses  unnecessarily  incurred  by  reason  of  their  refusal  to 
refer.  Section  41  of  2  Revised  Statutes  at  Large,  92,  pro- 
vides that  no  costs  shall  be  recovered  against  executors  or 
administrators,  to  be  levied  of  their  property,  or  the  property 
of  the  deceased,  unless  it  appear  that  the  demand  on  which 
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the  action  was  founded  was  presented  within  the  time 
required ;  that  its  payment  was  unreasonably  resisted  or  neg- 
lected, or  that  the  defendant  refused  to  refer  the  same, 
according  to  the  statute,  in  which  case  the  court  may  direct 
such  costs  to  be  levied  on  the  property  of  the  defendant,  or 
of  the  deceased,  as  shall  be  just,  having  reference  to  the  facts 
that  appear  on  the  trial.  On  the  part  of  the  trustees  it  is 
urged  that  they  should  not  be  personally  charged  with  the 
costs  of  the  action  brought  by  Mrs.  Uglow  against  the  trustees 
on  her  claim,  because  they  desired  to  raise  the  question  of  the 
statute  of  limitations,  &c.  A  sufficient  answer  to  this  sug- 
gestion is,  that  any  defense  which  may  be  interposed  in  an 
ordinary  action  to  recover  the  amount  of  the  claim,  may  be 
raised  on  a  reference  under  the  statute,  and  it  is  occasion  for 
surprise  that  the  trustees  in  this  matter,  who  are  reputable 
lawyers,  should  make  such  an  excuse  for  refusing  to  refer.  It 
is  also  urged  as  a  reason  why  the  trustees  on  this  accounting 
should  not  be  charged  with  the  costs  of  that  action,  that  the 
court  did  not  direct  such  costs  to  be  levied  on  the  property 
of  the  defendants,  and  that  it  was  peculiarly  within  the 
province  of  that  court  to  pass  upon  that  question.  For  the 
purposes  of  that  action  it  is  true  that  it  was  for  the  court  to 
determine  the  question,  whether  the  payment  of  the  claim 
had  been  unreasonably  resisted,  or  there  had  been  a  refusal 
to  refer,  but  on  that  question  the  parties  seeking  to  charge 
the  trustees  were  not  represented,  and  it  may  have  been  a 
question  of  indifference  to  the  plaintiff  in  that  action  whether 
the  costs  were  charged  upon  the  trustees  individually  or  upon 
the  estate.  Her  neglect  to  apply  to  the  court  for  such  a 
direction  cannot  estop  the  objectors  in  this  proceeding ;  and 
if  the  amount  were  considerable  and  reasonably  ascertained, 
I  should  not  hesitate  to  hold  that  the  trustees  might  be 
charged  personally  with  the  costs  in  this  action,  or,  rather, 
their  account  charging  the  estate  therewith  be  disallowed. 
But  the  proof  before  the  auditor  does  not  sufficiently  define 
the  loss  to  the  estate  by  reason  of  the  refusal  to  refer.  The 
amount  paid  to  counsel  representing  the  trustees  in  that 
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action  may  not  have  been  greater  than  would  have  been 
charged  for  the  like  services  before  a  referee  under  the  statute. 
A  considerable  proportion  of  the  $1,800  mentioned  in  the 
auditor's  report,  and  in  the  exceptions  filed  thereto,  is  made 
of  interest  accruing  upon  the  original  claim,  during  the  pend- 
ency of  the  litigation  ;  and,  under  the  circumstances  of  the 
case,  I  am  not  able  to  say  that  the  auditor  committed  any 
error  in  his  finding  upon  that  question. 

As  to  the  second  exception,  I  think  it  quite  clear  that  it 
is  well  taken.  The  terms  of  the  order  provide  that  the 
accounting  shall  be  at  the  expense  of  the  trustees,  and  I 
know  no  authority  that  an  auditor  has  to  change  the  terms 
of  the  order  by  his  report  ;  and  it  seems  to  me  equally  clear 
that  while  that  order  stands  the  present  surrogate  should 
respect  its  provisions,  and  that  he  has  no  power  to  set  it  aside 
on  a  motion  to  confirm  an  auditor's  report.  It  may  be  urged 
against  this  construction  of  the  order,  that  when  the  order 
was  made  it  only  contemplated  a  formal  rendering  and  filing 
of  the  account,  and  did  not  embrace  an  investigation  respect- 
ing its  correctness  ;  but  I  have  already  suggested  that  the 
statute  providing  for  such  an  accounting  presupposed  the 
authority  of  the  surrogate  to  investigate  and  pass  upon 
the  correctness  of  the  account  ;  and  in  this  case,  both  logi- 
cally and  equitably,  the  terms  of  the  order  should  be  followed 
because  the  investigation  of  the  account  before  the  auditor 
has  resulted  in  material  additions  to  the  charges  against  the 
trustees,  and  has  shown  that  the  account  in  several  particu- 
lars was  not  correct.  The  question  as  to  the  charges  of  com- 
pound interest  and  allowing  full  commissions  on  annual  rests, 
is  one  of  embarrassment,  because  of  the  peculiar  manner  in 
which  this  question  is  treated  by  the  special  guardian  and  the 
auditor.  The  auditor  seems  to  base  the  allowance  of  full 
commissions  upon  the  claim  of  the  special  guardian,  that 
interest  should  be  charged  to  the  trustees  on  the  funds 
remaining  in  their  hands,  and  the  special  guardian  appears 
to  have  acquiesced  in  that  finding,  as  he  has  interposed  no 
exception  to  the  auditor's  report  in  that  particular,  the  result 
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of  which  is  in  charging  of  the  trustees  with  $200.33  as 
interest,  and  the  sum  of  $1,114.35  is  credited  to  them  byway 
of  commissions,  and  an  excess  over  ordinary  commissions 
amounting  to  $597.79.  If  this  state  of  things  was  acquiesced 
in  by  the  counsel  acting  as  special  guardian  in  these  proceed- 
ings, with  full  knowledge  of  its  consequences,  it  would  be 
embarrassing  to  interfere  with  the  finding  of  the  auditor  in 
that  respect ;  and  yet,  where  such  injustice  toward  infants  is 
apparent,  it  seems  to  be  the  obvious  duty  of  the  court  to  cor- 
rect the  error  and  set  the  infant  claimants  right ;  but  I  think 
that  the  auditor  fell  into  an  error  when  he  supposed  that 
because  annual  rests  might  be  made  full  commissions  should 
be  charged  against  the  estate.  The  earlier  cases  seem  to 
hold  that  such  commissions  are  only  chargeable  in  cases 
where  annual  rests  are  made,  under  the  order  of  court,  for 
the  purpose  of  charging  executors^ with  interest,  but  the  more 
recent  decisions  authorize  annual  rests  and  full  commissions 
in  all  cases  where  such  accounting  is.  made  under  the  require- 
ments of  a  rule  of  court,  or  by  the  provisions  of  a  statute. 

It  is  clear,  however,  that  as  yet  there  have  been  no  annual 
rests  in  this  account  under  the  order  of  the  court  for  the  pur- 
pose of  charging  the  trustees  interest,  nor  was  there  an 
accounting  annually,  pursuant  to  the  statute,  and  I  see  no 
reasons  for  charging  full  commissions,  according  to  the  audi- 
tor's report ;  nor  am  I  able  to  perceive  any  good  reason, 
based  upon  the  evidence  in  this  matter,  for  charging  the 
trustees  with  compound  interest.  The  charge  of  compound 
interest  is  based  upon  evidence  of  gross  delinquency  or  an 
intentional  violation  of  duty.  The  evidence  before  the  audi- 
tor, in  my  opinion,  does  not  warrant  the  finding  that  the 
trustees,  or  either  of  them,  had  been  guilty  of  gross  delin- 
quency or  intentional  violation  of  duty.  In  the  respects  above 
suggested  the  auditor's  report  should  be  modified,  and  in 
other  respects  confirmed. 

Let  an  order  conformable  to  the  above  views  be  presented 
for  signature  on  two  days'  notice  to  the  adverse  party. 
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SUPREME  COURT. 

HAKTMAN  agt.  MAYOK,  &c.,  OF  NEW  YORK. 
Salary  of  civil  justices  in  the  city  of  New  York. 

The  legislature,  by  the  tax-levy  act  of  1870  for  the  city  of  New  York,  fixed 
the  salaries  of  civil  justices  at  $10,000  per  year.  The  city  charter  of 
1873  fixed  the  salaries  of  said  justices  at  $5,000  per  year.  Both  acts 
being  equally  constitutional,  the  salaries  fixed  by  the  city  charter  must 
control. 

Special  Term,  February,  1874. 

THE  plaintiff  sues  to  recover  his  salary  as  civil  justice  at 
the  rate  of  $10,000  per  annum.  The  defendant  by  answer 
claims  that  by  the  charter  of  1873  the  salary  of  civil  justices 
was  reduced  to  $5,000.  The  plaintiff  demurs  to  this  answer. 

.David  J.  Dean,  for  defendants. 
A.  Oakey  Hall,  for  plaintiff. 

VAN  BRUNT,  J.  —  The  salary  which  the  plaintiff  claims  in 
this  action  was  fixed  at  $10,000,  pursuant  to  the  provisions 
of  the  city  tax  levy  of  1870,  which  was  entitled  "  an  act  to 
provide  for  the  local  government  of  the  city  of  New  York." 
It  is  conceded  that  in  such  an  act  the  legislature  had  the 
power  to  regulate  the  salaries  of  the  civil  justices. 

In  1873  the  legislature,  in  an  act  entitled  "an  act  to  reor- 
ganize the  local  government  of  the  city  of  New  York,"  fixed 
the  salaries  of  civil  justices  at  $5,000,  at  which  rate  the 
defendants  are  willing  to  pay. 
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It  must  be  admitted  that  civil  justices  are  not  city  officers, 
but  I  am  wholly  unable  to  understand  what  legislation  in 
respect  to  their  salary  should  be  constitutional  when  con- 
tained in  the  tax  levy,  and  unconstitutional  when  contained 
in  the  city  charter.  The  title  of  the  first  act  is  no  more 
comprehensive  than  the  other,  the  first  being  entitled  "  an 
act  to  make  provision  for  the  local  government,"  &c.,  and 
the  second  "  an  act  to  reorganize  the  local  government,"  &c. 
In  fact  the  last  title  is  most  comprehensive,  and  would 
embrace  all  subjects  relating  to  every  question  affecting  the 
city  treasury.  I  can  see  no  reason  why,  in  the  city  charter, 
the  legislature  may  not  fix  and  limit  the  amount  of  moneys 
to  be  paid  out  of  the  city  treasury  precisely  the  same  as  it 
does  in  the  tax  levy.  In  fact,  I  know  of  no  subject  which 
can  be  legislated  upon  in  a  city  tax  levy  which  cannot  be 
embraced  within  its  charter. 

Demurrer  must  be  overruled. 
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SUPREME  COUET. 

THEODORE  MAKTINE,  respondent,  agt.  ANNA  and  HENKY  M. 
LOWENSTEIN  et  a7.,  appellants. 

Appearance  in  foreclosure  proceedings. 

The  owners  of  the  equity  of  redemption  in  a  mortgage  foreclosure  case 
may  appear  in  the  action  after  judgment  by  default,  for  the  purpose  of 
taking  care  of  their  interests  in  any  further  proceedings  which  plaintiff 
may  necessarily  take.  « 

Under  rule  39  the  referee's  report  in  such  a  case  is  not  confirmed  at  the 
expiration  of  eight  days  from  the  filing,  but  eight  days  from  the  service 
of  notice  of  filing;  and  where  such  notice  has  not  been  served  upon  the 
opposite  party,  their  exceptions  to  the  referee's  report  must  be  heard. 

New  York  General  Term,  December,  1875. 

APPEAL  from  an  order  denying  motion  to  argue  exceptions 
to  the  report  of  the  referee. 

In  an  action  to  foreclose  a  mortgage  appellants  were  the 
owners  of  the  equity  of  redemption.  Failing  to  appear,  judg- 
ment was  taken  against  them  by  default  on  the  14th  of  May, 
1872.  Papers  on  a  motion  to  open  the  judgment  were  served 
on  plaintiff  May  31,  indorsed  "  F.  W.  Townsend,  attorney  for 
defendants  Lowenstein,"  which  motion  was  denied,  and  an 
appeal  taken  from  the  order  denying  judgment. 

On  the  25th  of  June,  1873,  by  consent  of  F.  W.  Townsend, 
an  order  was  entered  substituting  Samuel  J.  Crooke  as  attor- 
ney for  said  Lowensteins. 

The  premises  were  sold  and  referee's  report  filed  Septem- 
ber 23,  1873.  No  notice  of  filing  report  was  given  to 
appellants.  October  27,  1873,  appellant's  attorney  filed 
VOL.  LI  45 
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exceptions  to  the  report,  and  served  copies  on  the  referee 
and  on  plaintiff's  attorney. 

These  were  returned  with  the  indorsement  that  they  were 
served  too  late,  as  the  report  had  been  filed  more  than  eight 
days.  The  motion  for  hearing  the  exceptions  was  denied  on 
the  ground  that  appellant  had  not  appeared  in  the  action 
until  after  judgment  by  default,  and  that  under  rule  39  (Sup. 
Ct.  Rules)  they  were  not  entitled  to  file  exceptions. 

On  appeal,  field,  that  the  service  of  papers,  with  the 
indorsement,  as  above  stated,  was  sufficient  appearance ;  that 
appellants  could  appear  even  after  judgment,  for  the  purpose 
of  taking  care  of  their  interests  in  any  further  proceeding 
which  plaintiff  might  necessarily  take. 

Rule  39  of  this  court  requires  notice  of  filing  report  to  all 
parties  entitled  to  notice,  and  that  the  referee's  report  is  not 
confirmed  at  the  expiration  of  eight  days  from  the  filing,  but 
eight  days  from  the  service  of  notice  of  filing. 

Appellants  were  entitled  to  this  notice,  and  it  not  having 
been  given,  the  exceptions  were  in  time  and  should  have 
been  heard. 

Order  reversed,  with  costs  and  disbursements. 

Opinion  by  DAVIS,  P.  J. ;  BKADY  and  DANIELS,  JJ.,  con- 
curring. 
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SUPREME  COURT. 

ROBERT  MARTIN,  as  executor,  &c.,  of  DANIEL  MARLEY, 
deceased,  respondent,  agt.  CATHERINE  N.  E.  HICKS,  appel- 
lant. 

Order  putting  cause  over  the  circuit. 

No  appeal  lies  directly  to  the  general  term  from  an  order  made  at  the  cir- 
cuit refusing  to  postpone  the  trial  of  a  case. 
The  correct  practice  in  such  cases  stated. 

New  York  General  Term,  December,  1875. 

THE  present  appeal  is  taken  from  the  refusal  of  Mr.  justice 
VAN  BRUNT,  presiding  at  the  circuit  on  the  twenty-third  of 
February  last,  to  permit  the  cause  to  go  over  the  term  on 
defendant's  motion,  which  decision  was  put  in  the  form  of  an 
order  of  that  date. 

Held,  that  no  appeal  lies  directly  to  the  general  term  from 
an  order  made  at  circuit  refusing  to  postpone  the  trial  of  a 
case.  The  correct  practice  in  such  cases  is  as  follows: 
When  a  party  defendant  feels  himself  aggrieved  by  a  refusal 
to  postpone  a  trial,  whether  such  refusal  be  made  on  the  trial 
by  a  jury  or  the  trial  by  the  court,  he  may  withdraw  from 
the  trial,  and  if  the  trial  proceeds  and  the  cause  is  decided 
against  him,  he  may,  upon  affidavits  showing  the  application 
to  postpone,  the  papers  upon  which  it  is  founded,  its  denial, 
and  that  a  decision  has  been  made  against  him,  make  a  non- 
enumerated  motion  at  special  term  to  set  aside  such  decision  ; 
he  may  also  remain  and  try  the  case  on  the  merits  ;  and  in 
case  of  a  decision  against  him,  either  pursue  the  same  course 
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to  obtain  a  new  trial,  or  may,  if  the  trial  were  by  jury,  under 
section  265,  move  at  special  term  on  a  case  for  a  new  trial, 
alleging  as  one  of  the  grounds,  the  refusal  to  postpone  the 
trial ;  or  if  the  trial  were  by  the  court,  may  then,  under  sec- 
tion 268,  appeal  directly  to  the  general  term,  alleging  as  a  cause 
for  reversal  the  refusal  to  postpone  (Howard  agt.  Freed/man, 
3  Abb.  \N.  &],  392 ;  Ogden  agt.  Payne,  5  Cow.,  15 ;  Hooker 
agt.  fiogers,  6  id.,  577 ;  38  How.,  451). 

The  appeal  from  the  order  of  the  circuit  court  should, 
therefore,  be  dismissed,  with  costs. 

Opinion  by  DAVIS,  P.  J.;  BKADY  and  DANIELS,  JJ.,  con- 
curring. 
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SUPKEME  COURT. 
DAMBMANN,  appellant,  agt.  SCHULTING,  respondent. 

Motion  to  dismiss  appeal. 

Where  an  order  is  entered  for  defendant  on  demurrer  to  plaintiff's  com- 
plaint, with  leave  to  amend,  on  payment  of  costs,  and  on  payment  of 
the  costs  amending  his  complaint,  seeks  to  discontinue  the  suit,  an 
order  for  which  is  granted  on  plaintiff's  paying  costs  and  $100  extra 
allowance,  the  costs  and  extra  allowance  is  paid,  but  the  extra  allow- 
ance under  protest,  and  from  that  part  of  the  order  he  brings  an 
appeal : 

Held,  that  the  appeal  must  be  dismissed ;  that  the  plaintiff  could  not  avail 
himself  of  the  benefits  of  the  order  without  complying  with  its  condi- 
tions, but  by  so  doing  he  waived  his  right  to  appeal.  He  should  have 
refused  to  comply  with  the  conditions  at  all,  if  he  wished  to  appeal. 

New  York  General  Term,  December,  1875. 

MOTION  to  dismiss  an  appeal  from  so  much  of  the  order  of 
the  special  term  as  grants  an  extra  allowance. 

Plaintiff  in  1873  brought  this  action  to  recover  the  sum  of 
$5,000.  Defendant  plead  a  release,  and  thereafter  noticed 
the  cause  for  trial  and  put  it  on  the  calendar. 

Plaintiff  then  brought  a  second  suit  to  set  aside  the  release. 
To  the  complaint  in  this  action  defendant  demurred  and  was 
sustained  therein,  but  plaintiff  was  allowed  to  amend  by  pay- 
ment of  the  costs  (see  S.  C.,  ante,  p.  337).  Plaintiff  paid  the 
costs,  amended  his  complaint,  and  then  sought  to  discontinue 
the  first  suit.  An  order  of  discontinuance  was  granted  condi- 
tioned on  plaintiff's  paying  costs  and  $100  extra  allowance. 
Plaintiff  paid  the  costs  and  extra  allowance,  the  latter  under 
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protest,  and  then  discontinued.  To  so  much  of  the  order  as 
granted  an  extra  allowance  plaintiff'  appealed.  Motion  made 
to  dismiss  the  appeal. 

On  appeal,  held,  that  from  the  peculiar  form  of  the  order 
we  think  plaintiff  could  not  avail  himself  of  its  benefits  with- 
out complying  with  its  conditions,  but  by  so  doing  he  waived 
his  right  to  appeal.  Had  he  wished  to  review  the  action  of 
the  court  below,  he  should  have  refrained  from  availing  him- 
self of  the  conditional  leave  until  he  could  bring  the  question 
before  this  court  by  appeal. 

Motion  to  dismiss  the  appeal  granted. 

BKADT  and  DANIELS,  JJ.,  concurring. 
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N.  Y.  SUPERIOE  COURT. 

JAMES  "W.  AUTEN  and  others  agt.  EMILY  G.  ELLINGWOOD  and 

others. 

By  agreement  between  the  parties  the  good-will  of  a  business  may  be 

owned  in  common,  and  not  as  partners. 
So,  also,  may  the  business  and  property,  which  is  of  the  substratum  on 

which  the  good-will  can  alone  rest. 

Special  Term,  May,  1875. 

SEDGWICK,  J.  —  For  the  sake  of  an  early  decision  the 
material  propositions  involved  will  be  stated  without  elabora- 
tion. No  proof  except  exhibits  of  the  paper,  the  Shipping 
and  Commercial  List  and  New  York  Price  Current,  was 
given  on  the  trial.  The  defendants  moved  upon  the  com- 
plaint alone  that  it  be  dismissed,  and  indeed  all  the  facts 
appear  that  need  to  be  known  for  an  adjustment  of  the  rights 
of  the  parties. 

By  the  averments  of  the  complaint  the  parties  to  this  action 
were  part  owners,  down  to  April  1,  1870,  of  the  newspaper 
known  as  the  Shipping  and  Commercial  List  and  New  York 
Price  Current,  including  the  proprietary  interest  and  good 
will  therein,  as  well  as  presses,  engines,  boilers,  shafting, 
type  and  all  appurtenances  used  in  and  about  the  printing 
and  publication  of  said  newspaper. 

From  the  year  1850  to  April  1,  1870,  the  plaintiifs  and  one 
Selah  C.  Cornish  were  the  "  sole  conductors,  editors  and  busi- 
ness managers  of  said  newspaper,  under  the  style  of  Auten  & 
Bourne." 

On  April  1,  1870  a  written  agreement  was  made,  headed 
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"agreement  between  the  proprietors  of  the  Shipping  and 
Commercial  List  and  Price  Current  and  Messrs.  Auten, 
Bourne  &  Cornish."  Its  most  important  covenant  was  :  "  It 
is  hereby  agreed  by  all  the  parties  to  these  presents,  that 
James  W.  Auten,  John  G.  Auten,  "W.  O.  E.  Bourne  (who 
are  the  plaintiffs  here)  and  Selah  C.  Cornish,  now  employed 
as  conductors  and  editors  of  said  paper,  shall  continue  their 
services  as  hitherto  in  the  editing  and  conducting  of  said 
paper  for  the  term  of  five  years  at  the  following  rate  of  com  - 
pensation,  viz. :  sixty  per  cent  of  the  net  profits,  which  are  to 
be  ascertained  as  heretofore,  to  be  paid  as  follows  :  To  James 
W.  Auten  twenty  per  cent ;  to  John  G.  Auten  twenty  per 
cent ;  to  W.  E.  O.  Bourne  twenty  per  cent ;  and  to  Selah  C. 
Cornish,  in  lieu  of  salary,  an  amount  equivalent  to  fifteen  per 
cent  of  the  net  profits,  which,  however,  is  to  be  considered  a 
part  of  the  expenses,  and  shall  be  included  -as  such  before  the 
division  of  profits."  The  remaining  forty  per  cent  of  the 
net  profits  were  to  be  divided  between  the  proprietors  or 
part  owners,  viz.,  the  parties  plaintiff  and  defendant  to  this 
action.  There  were  other  appropriate  provisions,  all  of  which 
are  important,  but  need  not  now  be  stated,  as  they  appear  in 
the  pleadings.  This  agreement  was  executed  by  all  the  parties 
to  this  action  or  their  representatives,  and  also  by  Mr.  Cornish, 
who  is  not  a  party,  and  was  not  a  part  owner  of  the  personal 
property  owned  by  the  others. 

At  the  end  of  the  five  years  no  other  written  agreement 
was  made  between  the  parties  as  to  the  management  and 
conducting  of  the  publication  of  the  newspaper,  but  by  what 
seems  to  be  a  proper  deduction  from  the  admissions  of  the 
answer,  the  plaintiffs,  without  Mr.  Cornish,  by  the  assent  of 
the  defendants,  continued  to  conduct  the  publication  as  before, 
excepting  that  instead  of  sixty  per  cent  of  compensation  they 
were  to  receive  a  reasonable  compensation. 

A  difference  has  arisen  as  to  what  is  a  reasonable  compen- 
sation. The  plaintiffs  bring  this  action  upon  the  theory  that 
as  a  result  of  the  dealing  of  the  parties  and  the  written  agree- 
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meut,  a  partnership  existed  between  them,  and  that  a  disso- 
lution of  it  has  occurred  or  should  be  adjudged,  an  accounting 
taken,  the  firm  property  sold,  &c.  The  main  contest  is  as  to 
whether  that  property,  which  may  be  described  in  the  words 
of  the  complaint  as  "  the  newspaper  called  the  Shipping  and 
Commercial  List  and  New  York  Price  Current,  including  the 
proprietary  interest  and  good-will  therein,  as  well  as  presses, 
engines,  boilers,  shafting,  type  and  all  appurtenances  used  in 
and  about  the  printing  and  publication  of  said  newspaper  "  was 
capital  stock  of  the  said  partnership,  alleged  by  the  plaintiff 
to  exist ;  the  defendants  denying,  also,  that  any  agreement 
between  the  parties  resulted  in  any  partnership. 

It  must  be  premised  that  whatever  the  nature  of  the  prop- 
erty, be  it  real  property  or  chattel,  personal  or  incorporeal 
rights  or  interests,  undivided  interests  in  it  maybe  owned  by 
several  persons,  jointly  or  in  severally,  and  such  interests  may 
be  the  subject  of  agreement  between  the  parties ;  and,  as 
between  them,  one  kind  of  property  may  be  treated  as  if  it 
were  another,  as,  for  instance,  real  estate  may  be  treated  as  per- 
sonal estate.  Modus  et  conventro  vincunt  legam.  There  ia 
no  legal  impossibility,  if  such  be  the  agreement  between  the 
parties,  of  the  good-will  of  a  business  being  owned  in  com- 
mon, and  not  as  partners  ;  and  the  same  is  true  of  the  busi- 
ness, which  is  of  the  substratum  on  which  the  good-will  can 
alone  rest.  It  is  more  manifestly  true  of  chattels  used  in  the 
business.  The  likelihood  or  probability  or  presumption  that 
such  is  riot  the  character  of  the  interests  must  yield  to  the 
effect  of  testimony  as  to  what  is  the  fact. 

In  the  present  case  the  averments  of  the  complaint  form  a 
conclusive  admission  that,  as  a  fact,  the  parties  to  this  action 
were  owners  in  common  of  the  property  described  in  the 
good-will,  as  well  as  the  business,  so  called,  and  the  chattels, 
and  were  not  partners  as  to  it  down  to  the  making  of  the 
written  agreement.  If  we  should  suppose  that  there  must 
have  been  at  a  former  time  a  business  in  which  the  parties 
were  partners,  a  liquidation  of  the  partnership  affairs  as 
VOL.  LI  46 
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between  the  parties  does  not  imply  that  every  thing  may  not 
be  transferred  to  the  several  partners  in  undivided  interests. 
Such  property  is  directed  to  be  sold  by  a  court  of  equity  only 
because,  in  absence  of  an  agreement  as  to  it,  such  course  is 
generally  decided  to  be  the  only  equitable  one. 

It  is  further  to  be  seen  that  the  written  agreement  of  its 
own  proper  force  had  for  one  of  its  objects  the  preservation 
of  the  character  of  the  title  to  the  property  as  owners  in 
common.  Whatever  may  be  considered  to  be  proper,  infer- 
ences to  the  contrary  drawn  from  subordinate  parts  of  the 
paper,  and,  if  there  be  a  conflict,  the  intention  is  dominant, 
that  the  ownership  should  be  in  common  and  not  as  partners 
after  the  ending  of  the  agreement. 

This  written  agreement  might,  in  its  most  important 
aspect,  be,  and  indeed  it  is,  one  simply  of  employment  of 
manager  of  the  paper,  and  such  employment  of  persons  who 
are  part  owners  would  not  determine  the  relations  of  the 
employers  as  between  themselves.  The  persons  employed 
might  be  all  of  them  third  parties.  The  inferences  would  be 
the  same  in  both  cases.  But  the  fact  that  employers  were 
part  owners  probably  led  to  what  are  very  decisive  declara- 
tions ;  that,  as  to  the  ownership  of  the  property,  it  should  be 
in  common,  which  is  in  pari  materia  with  that  part  of  the 
agreement  which  results,  as  it  seems  clearly,  in  the  establish- 
ment of  a  partnership  between  the  parties  to  this  action.  So 
far  as  the  plaintiffs  were  made  managers,  and  entitled  for 
their  services  as  such  to  sixty  per  cent  of  the  net  profits,  no 
partnership  arose  from  that.  As  to  that,  they  were  like  Mr. 
Cornish,  who  was  to  receive  fifteen  per  cent.  But  there 
were  forty  per  cent  in  which  the  owners  were  to  share,  of 
net  profits.  Necessarily  they  were  to  bear  losses  ratably. 
There  was  a  capital  partnership  stock,  either  the  property  in 
controversy  or  the  use  of  that  property,  as  well  as  a  provision 
for  an  advance  of  money  for  business  purposes.  At  best  for 
defendants,  the  plaintiffs  and  Mr.  Cornish  were  the  agents  (as 
a  part  owner  may  be  ship's  husband)  for  the  owners  in  the 
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business  of  which  the  owners  were  all  to  have  a  share  of 
profits.  All  these  things  may  not  be  necessary  to  a  partner- 
ship, but  they  are  all  in  this  case  to  show  that  there  was  a 
partnership. 

The  only  evidence  (for  it  is  a  matter  of  evidence)  to  show 
that  the  interests  of  the  parties  in  the  property  in  question, 
as  distinguished  from  a  right  to  use  it,  was  made  partnership 
property,  is  the  fact  that  the  property  itself  was  employed  or 
used  for  the  business 'of  the  partnership. 

The  mere  fact  of  use,  excepting  of  certain  kinds  of  prop- 
erty, e.  g.  ship  or  land,  while  it  may,  standing  by  itself,  be 
conclusive  evidence  of  the  property  used  being  partnership 
capital  stock,  other  facts  may  show  the  contrary.  There  is 
no  need  to  examine  whether  to  be  a  partner  one  must  have 
an  interest  in  partnership  stock,  because  there  was  such  in 
this  case,  and  at  least  there  was  the  use  of  the  property.  The 
case  here  is  the  same  as  if  we  were  examining  whether  the 
property,  if  a  single  partner  owned  the  whole,  was  partner- 
ship property.  The  rights  of  the  parties  are  several,  and 
each  must  have  devoted  his  share  to  the  partnership  before  it 
can  be  sold  as  partnership  property. 

At  section  27,  Story  on  Partnership  says  :  "  For  if  the 
whole  capital  stock  embarked  in  an  enterprise  or  adventure 
belongs  to  and  is  by  agreement  to  remain  the  exclusive  prop- 
erty of  one  of  the  parties,  yet  if  there  is  a  community  of 
profit  or  of  profit  and  loss,  in  the  enterprise  or  adventure, 
between  the  parties,  they  will  be  partners  in  the  profit  or  the 
profit  and  loss  between  themselves  as  well  as  to  third  parties, 
although  not  partners  in  the  capital  stock.  The  one  does  not 
necessarily  include  the  other,  and  therefore  we  are  carefully 
to  distinguish  between  the  cases.  When  there  is  a  positive 
agreement  between  the  parties  on  this  point  that  will  govern. 
Where  there  is  no  such  agreement  and  no  implication  from 
the  circumstances  of  the  particular  case  leading  to  a  different 
conclusion,  there  will  be  presumed  to  be  a  community  of 
interest  in  the  property  as  well  as  in  the  profit  and  loss." 
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Note  2  to  this  section  unnecessarily  supposes  that  Chase 
agt.  Barret  (4  Paige,  148),  may  be  deemed  by  some  as 
opposed  to  the  law  stated.  In  fact,  it  is  not  in  any  respect. 

Parsons  on  Partnership  (at  page  55,  in  note),  cites  for  a 
proposition  to  the  same  effect  what  chancellor  WALWORTH 
said  in  Champion  agt.  Bertwick  (18  W.,  182),  viz. :  "  It  is 
not  necessary  to  constitute  a  partnership  that  there  should  be 
any  property  constituting  the  capital  stock  which  shall  be 
jointly  owned  by  the  partners.  But  the  capital  may  consist 
in  the  use  of  property  owned  by  the  individuals  separately" 
(Penny  agt.  Beach,  9  Bosw.,  315  ;  Coleman  agt.  Eyre,  3  N. 
Y.  Sup.  Ct.  JR.,  481 ;  1  American  Law  Cases,  605,  in  notes 
to  Coles  agt.  Coles,  and  Dyer  agt.  ClarK).  In  the  last  it  is 
said:  "It  seems  to  be  settled  that  the  mere  fact  that  prop- 
erty held  by  the  members  of  the  firm  or  tenants  in  common, 
is  used  in  and  for  the  partnership  in  a  mere  agreement  to  use 
it  for  partnership  purposes,  is  not,  of  itself,  sufficient  to  make 
it  partnership  property." 

In  Mumford  agt.  Nicoll  (20  J.,  626)  it  was  agreed,  or  at 
least  not  denied,  that  the  mere  use  of  a  ship  by  its  part  own- 
ers in  a  joint  adventure  would  not,  of  itself,  make  the  ship 
partnership  property.  Judge  WOODWORTH  said  that  "  The 
question  then  is,  admitting  the  owners  of  a  vessel  are  to  be 
regarded  on  the  nice  distinction  of  a  tenancy  in  common, 
whether  by  the  act  of  the  parties  the  vessel  was  not  made  in 
respect  to  this  concern  as  much  a  part  and  parcel  of  partner- 
ship property  as  the  cargo  ?"  "  One  principal  objection  con- 
nected with  that  voyage  was  that  both  vessel  and  cargo  should 
be  sold  and  new  investments  made  for  the  benefit  of  the  con- 
cern." Chief  justice  SPENCER  said,  "I  mean  to  say  that  part 
owners  of  a  ship  may,  under  the  facts  and  circumstances  of 
this  case,  become  partners  as  regards  the  proceeds  of  the 
ship." 

The  principles  must  be  the  same  in  respect  of  what  is  per- 
sonal property,  ah  origine,  and  of  real  estate,  which  in  equity 
may  be  treated  as  turned  into  personal  property.  In  respect 
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to  real  estate  the  rule  is,  that  if  tenants  in  common,  or  joint 
tenants,  of  real  estate,  not  bought  by  partnership  funds,  use 
it  for  the  business  of  a  firm  of  which  they  are  the  partners,  it 
is  not  deemed  to  be  property  of  the  firm,  unless  made  so  by 
express  agreement  or  by  their  course  of  dealing  with  it  for  a 
long  period  (1  Leading  Cases  in  Eq.  [3  Am.  ed.~\,  230  ;  Lake 
agt.  Cradock ;  Lake  agt.  Gibson,  and  tlie  English  note, 
which  contains  citations  of  many  English  cases  on  this 
point}.  Indeed  there  may  be  cases  where  the  purchase  is  by 
partnership  funds,  and  the  title  be  in  the  parties  as  joint  ten- 
ants, and  yet  the  intention  to  separate  the  real  estate  from 
partnership  funds  prevail  as  much  as  in  the  case  of  the  invest- 
ment of  divided  profits  in  personal  property  by  a  single 
partner. 

If,  then,  it  is  true  that  the  parties  were  owners  in  common 
of  the  property  before  the  agreement  was  made,  and  the 
agreement  specially  preserves  their  title  as  such  through  the 
time  that  the  business  as  to  which  they  were  partners  lasted, 
and  the  use  of  such  property  owned  in  common  by  them  for 
the  business  does  not  make  it  partnership  property,  under  the 
circumstances  of  this  case,  the  plaintiffs  have  no  right  to  a 
judgment  that  the  property  be  sold  in  the  winding  up  of  the 
partnership  business. 

The  business  referred  to  is  that  of  the  publication  of  the 
paper  from  April  1,  1870,  to  the  present.  In  this  business 
the  plaintiffs,  with  Mr.  Cornish,  were  the  agents ;  the  plain- 
tiffs and  defendants  were  the  principals  and  partners.  There 
will  be  (after  excluding  the  property  in  existence  at  the  begin- 
ning which  was  owned  in  common)  no  difficulty  in  ascertain- 
ing what  was  partnership  property.  In  consideration  of  the 
position  that  by  agreement  the  good-will  was  owned  in 
common  at  the  beginning,  as  well  as  the  business ;  a  good- 
will that  under  ordinary  circumstances  might  be  deemed 
attached  to  the  operations  of  the  partnership  through  the 
five  years  under  the  written  agreement  and  since,  must  be 
considered  as  accessory  to,  and  an  accretion  of,  the  good-will 
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and  business  that  existed  in  the  beginning,  the  plaintiffs  will 
be  entitled  to  reasonable  compensation  for  their  services  since 
April  1,  1875. 

The  plaintiffs  are  accordingly  entitled  to  judgment  for  a 
dissolution,  and  that  an  accounting,  &c.,  be  had  before  a 
referee  ;  the  judgment  to  contain  a  proper  adjudication  that 
the  property  in  existence  on  April  1,  1870,  described  in  the 
complaint,  is  not  partnership  property. 
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K  Y.  SUPERIOE  COURT. 
RANDALL  agt.  DUSENBTJKY,  trustee,  &c. 

Application  for  attachment  for  contempt,  for  the  non-payment  by  defendant 
of  a  money  judgment. 

Where  judgment  has  been  obtained  against  defendant,  as  trustee,  for  the 
payment  of  a  certain  sum  of  money  to  the  plaintiff  out  of  the  trust 
funds,  prior  to  all  other  payments  therefrom,  and  the  defendant  refuses 
on  demand  to  make  such  payment,  an  attachment  cannot  issue  that  he 
be  punished  as  for  a  contempt  in  refusing  to  comply  with  the  said 
judgment. 

The  plaintiff  has  mistaken  his  remedy.  The  only  proper  mode  of  enforc- 
ing such  a  judgment  is  by  execution  against  defendant's  property. 

Special  Term,  January,  18T6. 

MOTION  to  punish  defendant,  as  for  a  contempt,  for  not 
obeying  a  judgment  requiring  the  payment  of  money. 

SANFORD,  J.  —  By  a  judgment  of  this  court,  rendered  at 
special  term,  on  the  8th  day  of  June,  1874,  it  was  adjudged 
that  the  plaintiff  recover  of  Charles  Dusenbury,  trustee 
under  assignment  from  Selah  Hiler,  $3,134.41,  debt  or 
damages,  together  with  $276.33  costs,  and  amounting 
altogether  to  $3,410.73. 

It  was  further  adjudged  that  said  Dusenbury,  trustee  as 
aforesaid,  defendant,  do  forthwith  pay  said  sum  of  $3,410.73 
out  of  a  certain  fund  received  by  him  under  the  said  assign- 
ment, and  prior  to  all  other  payments  from  said  fund.  It 
was  further  adjudged  that  the  plaintiff  have  leave  to  apply 
to  this  court,  on  the  foot  of  this  judgment,  for  any  further 
order,  direction  or  decree  to  carry  this  judgment  into  full 
effect. 
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The  said  judgment  has  been  affirmed  on  appeal  to  the 
general  term  and  the  court  of  appeals. 

The  plaintiff  now  moves,  on  affidavits  showing  Dusen- 
bury's  refusal  to  pay  on  demand,  accompanied  by  a  certified 
transcript  of  such  judgment,  for  an  order  that  an  attachment 
issue,  and  that  he  be  punished  as  for  a  contempt  in  refusing 
to  comply  with  the  said  judgment. 

On  the  part  of  the  defendant  it  is  insisted  that  the  plaintiff 
has  mistaken  his  remedy,  and  that  the  only  proper  mode  of 
enforcing  the  judgment  is  by  execution  against  defendant's 
property. 

In  this  state  the  enforcement  of  judgments  is  made  the 
subject  of  special  statutory  enactment.  Title  nine  of  the 
Code  of  Procedure  treats  "  of  the  execution  of  the  judgment 
in  civil  actions."  The  first  section  of  this  title,  section  283 
of  the  Code,  provides  that  the  party,  in  whose  favor  judg- 
ment shall  be  given,  may,  at  any  time  within  five  years 
proceed  to  enforce  the  same,  as  prescribed  by  this  title.  I 
deem  this  provision  imperative.  The  object  of  the  Code,  as 
specified  in  its  title  and  preamble,  was,  among  other  things, 
to  simplify  and  abridge  the  practice  of  the  courts,  to  abolish 
the  distinction  between  legal  and  equitable  remedies,  and  to 
establish  a  uniform  course  of  proceeding  in  all  cases.  The 
word  "  may,"  in  a  statute,  is  generally  construed  to  mean 
"must"  or  "shall,"  where  public  rights  and  interests  are 
concerned,  and  when  the  good  sense  of  the  entire  enactment 
requires  the  change  ;  and  it  is  a  familiar  maxim  of  construc- 
tion, that  when  an  affirmative  statute  directs  a  thing  to  be 
done  in  a  certain  manner,  that  thing  shall  not,  even  although 
there  are  no  negative  words,  be  done  in  any  other  manner. 
"  Expressio  unius  exclusio  est  alterius"  What,  then,  are 
the  requirements  prescribed  by  title  nine  of  the  Code  of 
Procedure  for  the  enforcement  of  judgments  ?  Section  285 
provides  that  "  where  a  judgment  requires  the  payment  of 
money,  or  the  delivery  of  real  or  personal  property,  the  same 
may  "  (that  is,  must)  "  be  enforced,  in  those  respects,  by  exe- 
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cution,  as  provided  in  this  title.  Where  it  requires  the  per- 
formance of  any  other  act,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  it  is  given, 
*  *  *  and  his  obedience  thereto  enforced.  If  he  refuse, 
he  may  be  punished  therefor  as  for  a  contempt." 

That  the  judgment  in  question  requires  the  payment  of 
money  certainly  cannot  be  questioned.  That  the  defendant 
is  further  directed  to  pay  it  out  of  a  particular  fund,  in 
priority  of  other  payments  therefrom,  seems  to  me  quite 
immaterial.  It  is  none  the  less  a  judgment  "  which  requires 
the  payment  of  money;"  and  the  specification  of  the  fund 
from  which  it  is  to  be  paid,  and  the  priority  of  payment 
which  it  accords  over  other  payments  from  such  fund,  do 
not  make  it  a  judgment  which  "  requires  the  performance  of 
any  other  act."  The  latter  clause  has  reference  to  judgments 
other  than  for  the  payment  of  money,  or  the  delivery  of 
real  or  personal  property,  and  which,  in  their  nature,  cannot 
be  forced  by  execution ;  as,  for  instance,  judgments  requiring 
the  execution  of  deeds,  the  satisfaction  and  discharge  of 
mortgages,  the  cancellation  of  liens  et  id  omne  genus.  But 
I  think  the  intent  of  the  statute  requires  judgments  which 
can  be  enforced  otherwise  than  by  proceedings  as  for  a  con- 
tempt, and  certainly  money  judgments,  to  be  enforced  by 
execution,  and  not  by  fine  and  imprisonment.  This  view 
accords  with  the  provisions  of  2  Revised  Statutes,  534,  which 
authorize  the  punishment  of  parties  for  non-payment  of 
money  ordered  to  be  paid  in  cases  where,  by  law,  execution 
cannot  be  awarded  for  the  collection  thereof.  If  it  be  asked 
why,  then,  was  the  provision  for  priority  of  payment  out  of 
the  fund  and  the  authority  to  apply  to  the  court,  on  the  foot 
of  the  judgment,  for  further  directions  to  carry  the  judgment 
into  effect,  inserted,  it  may  well  be  suggested  in  reply,  that 
if,  after  vainly  exhausting  the  remedy  by  execution,  it  shall 
appear  that  the  defendant  has  misapplied  or  misappropriated 
the  fund,  the  court  will  take  further  action,  founded  on  his 
misconduct  in  that  regard.  But,  however  this  may  be,  while 
VOL.  LI  47 
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the  remedy  by  execution  against  property  is  available,  I  am 
of  opinion  that  neither  justice  nor  law  requires  or  will  permit 
the  summary  incarceration  of  a  judgment  debtor,  under  a 
non-bailable  attachment,  as  the  mode  of  enforcing  payment 
of  a  money  judgment.  The  policy  of  our  law  is  more  lenient 
and  humane. 

This  view  of  the  case  is  sustained  by  a  special  term  decision 
of  the  supreme  court  (Fassett  agt.  Talmage,  14  Abb.  Pr.  R.^ 
188),  where  an  attachment  was  refused  under  circumstances 
closely  analogous.  As  also  by  that  court  at  general  term  in 
the  third  department  (Lansing  agt.  Lansing,  4:  Lans.,  377), 
and  by  this  court  at  special  term  in  Gray  agt.  Cook  (24  How. 
Pr.  R.,  432). 

The  motion  must  be  denied,  with  ten  dollars  costs. 
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NEW  YOKE  COMMON  PLEAS. 

OHAELES  B.  RICHAKD  and  EMANUEL  BOAS,  respondents,  agt. 
CONK  AD  BOLLER.  appellant. 

Sufficiency  of  notice  of  protest. 

The  design  of  a  notarial  seal  printed  in  ink  on  a  certificate  of  protest,  is 
not  such  a  seal  as  will  authorize  the  reading  in  evidence  of  the  certifi- 
cate of  protest  without  further  proof. 

At  common  law  the  mere  impression  of  an  official  seal  upon  paper  was 
not  considered  a  sufficient  seal.  But  the  statutes  of  our  state  authorize 
the  impression  of  the  seal  to  be  made  immediately  upon  the  paper  with- 
out the  intervention  of  any  wafer,  wax,  or  other  similar  substance. 

A  mere  promise  to  pay  a  draft,  made  after  maturity,  by  a  defendant,  is 
not  sufficient  to  bind  the  defendant.  The  plaintiff  in  such  case  must  go 
further,  and  prove  knowledge,  on  the  part  of  the  defendant,  of  the  facts. 

A  failure  to  prove  a  demand  or  protest  would  be  laches  on  the  part  of  the 
plaintiff,  and  a  knowledge  of  such  laches  must  be  had  by  the  defendant 
at  the  time  of  making  the  promise  in  order  that  it  should  be  binding. 

General  Term,  May,  1876. 

THIS  action  was  brought  to  recover  against  the  defendant 
as  an  indorser  of  a  foreign  bill  of  exchange,  drawn  by  Benno 
Spyer,  at  New  York,  upon  Mohr  &  Spyer,  in  Berlin,  Ger- 
many, and  claimed  to  have  been  protested  for  non-accept- 
ance, of  which  protest  it  was  also  claimed  the  defend- 
ant had  due  notice.  The  protest  was  attempted  to  be 
proved  by  a  notarial  certificate.  Upon  this  certificate  was 
imprinted  in  blue  ink,  directly  on  the  paper  of  the  cer- 
tificate, a  design  or  stamp  of  a  notarial  seal,  but  the 
design  of  such  seal  was  not  impressed  on  the  paper  nor  upon 
any  adhesive  substance  attached  to  the  paper.  The  plaintiffs 
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having  received  said  draft  and  alleged  certificate  of  protest 
from  abroad,  sent  the  same  to  the  defendant,  who  promised 
to  pay  the  draft.  The  plaintiffs  having  recovered  judgment 
in  the  court  below,  the  defendant  has  appealed  to  this  court. 

Charles  M.  Hall,  of  counsel  for  defendant,  appellant. 
Edward  Salomon,  of  counsel  for  plaintiffs,  respondents. 

VAN  BRUNT,  J. —  The  first  question  to  be  considered  upon 
this  appeal  is  the  sufficiency  of  the  proof  of  the  demand  and 
protest  of  the  draft,  and  this  depends  upon  the  question  as  to 
whether  the  design  of  the  notarial  seal  printed  on  the  certifi- 
cate of  protest  is  such  a  seal  as  would  authorize  the  reading 
in  evidence  of  the  certificate  of  protest  without  further  proof. 
It  was  not  contended  upon  the  argument  of  this  appeal  that 
the  certificate  of  protest  could  be  received  in  evidence  unless 
sealed  by  the  notary. 

The  whole  course  of  legislation  in  this  state  shows  that  in 
the  absence  of  statutory  provisions,  a  mere  impression  upon 
paper  was  not  considered  as  a  sufficient  seal.  In  1815  the 
legislature  enacted  "  that  the  impression  of  the  seal  of  any 
court  by  stamp  should  be  a  sufficient  sealing  in  all  cases 
where  sealing  is  required."  In  1822  the  legislature  also  pro- 
vided "  that  it  should  be  lawful  for  certain  state  officers  to 
affix  the  proper  seal  by  making  an  impression  directly  on  the 
paper,  which  should  be  as  valid  as  if  made  on  a  wafer  or  on 
wax." 

In  1848  it  further  enacted  "  that  in  all  cases  where  a  seal 
of  any  court  or  of  any  public  officer  shall  be  authorized  or 
required  by  law,  the  same  may  be  affixed  by  making  an 
impression  directly  on  the  paper  as  if  made  on  a  wafer  or  on 
wax ; "  but  the  legislature  further  says  that  the  foregoing  pro- 
vision "  shall  not  extend  to  private  seals,  which  shall  be  made 
as  heretofore  on  wafer,  wax  or  some  similar  substance,"  and 
in  the  same  year  also  enacted,  that  the  seal  of  any  corporation 
authorized  or  required  by  law  "  may  be  affixed  by  making  an 
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impression  directly  upon  the  paper,  which  shall  be  as  valid  as 
if  made  on  a  wafer  or  on  wax." 

The  clear  import  of  these  enactments  is  to  authorize  the 
impression  of  the  seal  immediately  upon  the  paper,  without 
the  intervention  of  any  wafer,  wax  or  other  similar  substance. 
The  impression  of  the  seal  can  be  made  directly  upon  the 
paper  only  when  the  design  of  the  seal  is  impressed  upon  the 
paper  itself,  and  does  not  require  any  other  substance  to 
exhibit  it.  In  the  case  now  under  consideration,  the  seal 
being  merely  an  imprint  of  ink  upon  the  surface  of  the 
paper,  is  neither  an  impression  made  directly  upon  the  paper, 
as  required  by  our  statutes,  nor  is  it  an  impression  upon 
a  wafer,  wax  or  other  similar  substance,  as  required  by  the 
common  law. 

Various  authorities  have  been  cited  by  the  counsel  for  the 
respective  parties,  but  none  of  the  cases  seem  to  have  any 
application  to  the  question  now  under  consideration,  except 
the  cases  of  The  Bank  of  Rochester  agt.  Gray  (2  Hill,  257), 
and  Ross  agt.  Bedell  (5  Duer,  462),  and  these  cases  sustain 
the  view  I  have  already  suggested.  It  seems,  therefore,  that 
it  was  error  to  admit  the  certificate  of  protest,  it  not  being 
under  seal,  and  the  judgment  must  be  reversed,  unless  the 
defendant  is  bound  by  the  promise  which  he  made  to  pay 
after  the  maturity  of  the  draft. 

Parsons  on  Notes  and  Bills  (vol.  1,  p.  595)  lays  down  the 
rule  "  that  a  promise  to  pay  after  maturity,  with  full  knowl- 
edge of  laches,  is  binding  on  the  party  promising,  without 
further  proof  of  demand,  protest  or  notice;"  and  at  page  601 
he  says,  "  a  mere  promise  to  pay  is  not  sufficient.  Plaintiff 
in  such  case  must  go  further,  and  prove  knowledge,  on  the 
part  of  the  party  promising,  of  the  facts."  The  certificate 
of  protest  being  excluded  from  consideration  for  want  of  a 
proper  seal,  there  is  no  evidence  in  the  case  that  the  draft 
was  ever  presented  for  acceptance  or  protested  for  non- 
acceptance.  In  considering,  therefore,  the  defendant's  prom- 
ise to  pay,  we  must  assume  that  the  case  is  presented  without 
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any  attempt  to  prove  a  demand  or  protest.  A  failure  to 
make  a  demand  would  undoubtedly  be  laches  upon  the  part 
of  the  plaintiffs,  and  a  knowledge  of  such  laches  must  be  had 
by  the  defendant  at  the  time  of  making  the  promise,  in  order 
that  it  should  be  binding.  The  evidence  in  this  case  shows, 
not  only  that  the  defendant  had  no  knowledge  of  the  failure 
of  the  plaintiffs  to  make  a  demand,  but,  on  the  contrary 
thereof,  the  promise  was  made  at  a  time  when  he  supposed 
that  a  proper  demand  and  protest  of  the  draft  had  been  made, 
and  that  a  proper  notice  thereof  was  being  given  to  him.  It 
is  clear,  therefore,  that  the  defendant  had  not  full  knowledge 
of  the  facts  at  the  time  of  making  the  promise,  and  the  same 
is  not  binding  upon  him. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

KOBINSON,  J.,  concurred. 
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NEW   YOKK   SUPERIOR   COURT. 
DAVID  OGDEN  agt.  FERNANDO  WOOD. 

Action  by  a  judgment  creditor  for  payment  by  a  third  person  out  of  alleged 

trust  funds. 

To  compel  the  appropriation  of  money  or  property  to  the  satisfaction  of  a 
judgment,  either  under  the  statute  or  other  proceedings  in  equity,  there 
is  no  reason  to  doubt  that  money,  or  any  thing  into  which  it  has  been 
turned,  or  in  which  it  has  been  invested  which  can  be  traced  or  treated 
in  equity  as  if  it  were  the  money  itself,  can  be  used  to  satisfy  the 
judgment. 

But  in  creditors'  suits  there  must  be  something  so  specific  that  as  to  it, 
either  in  law  or  in  equity,  the  plaintiff's  judgment  or  execution,  or  the 
filing  of  the  bill  or  the  appointment  of  a  receiver,  will  create  a  lien  or 
make  a  title. 

On  the  law  of  this  case  the  action  cannot  be  maintained,  and  the  alleged 
money  in  the  hands  of  the  defendant  not  being  traced  or  attempted  to 
be,  the  plaintiff's  right  rests  upon  an  action  of  tort  if  there  are  any  facts 
which  would  support  such  an  action. 

Special  Term,  July,  1876. 
A.  H.  Heavy,  for  plaintiff. 
James  M.  Smith,  for  defendant. 

SEDGWICK,  J.  —  Plaintiff  is  the  judgment  creditor  of  N". 
Hill  Fowler  and  claims  in  this  action  that  certain  moneys 
paid  to  the  defendant  in  fraud  of  creditors,  as  alleged,  should 
be  appropriated  to  the  payment  of  judgments  owned  by  him. 
The  complaint  demands  judgment  that  the  defendant  be 
directed  to  account  for  the  moneys  aforesaid  received  and 
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taken  by  him,  as  aforesaid.  That  the  defendant  be  directed 
to  pay  into  court,  or  transfer  or  pay  to  a  receiver,  the  afore- 
said moneys ;  and  that  the  said  sum,  or  so  much  thereof  as 
may  be  sufficient  to  pay  the  amount  of  the  aforesaid  several 
judgments  and  cost  of  this  action,  be  paid  over  to  the  plain- 
tiff in  satisfaction  thereof,  and  that  a  receiver  be  appointed 
and  the  defendant  restrained,  &c. 

The  moneys  referred  to  were  various  amounts  in  bank  bills, 
to  a  greater  sum  than  $10,000,  alleged  to  have  been  paid  at 
different  times  before  March,  1.865,  to  the  defendant,  under 
an  unlawful  agreement  between  them. 

The  action  was  begun  about  February,  1869.  There  was 
no  attempt  to  trace  the  money  as  a  fraud,  excepting  it  was 
argued  that  a  deposit  of  $4,300,  made  in  January,  1863,  was 
a  part  of  the  moneys. 

By  section  38  (2  R.  S.,  174)  an  action  may  be  brought 
against  such  defendant  to  compel  the  discovery  of  any  prop- 
erty or  things  in  action  belonging  to  the  defendant,  and  of 
any  property,  money  or  things  in  action  due  to  him  or  held 
in  trust  for  him ;  and  by  section  39  the  court  shall  have 
power  to  decree  satisfaction  of  the  sum  remaining  due  on 
such  judgment  out  of  any  personal  property,  money  or  things 
in  action  belonging  to  the  defendant  or  held  in  trust  for  him. 

It  is  manifest  that  the  defendant  in  the  judgment,  Fowler, 
had  no  interest  in  the  moneys  after  they  were  delivered,  as 
alleged  by  him  in  the  unlawful  agreement,  to  which  he  testi- 
fied he  was  a  party,  and  could  not  have  recovered  them  by 
action.  "No  part  belonged  to  him  or  was  held  in  trust  for 
him. 

Furthermore,  by  the  statutes,  the  property  out  of  which 
the  judgment  is  to  be  satisfied  must  be  property  in  the  hands 
of  the  third  part}T  (Nicholson  agt.  Leavett,  4  S.  S.  C.  ./?.,  71 ; 
Kampe  agt.  Bridge,  2  Robertson  R.,  446 ;  Sage  agt.  Mosher, 
28  B.  S.  C.  R.,  288). 

No  such  property  is  in  the  hands  of  the  defendant,  either 
by  proof  or  by  agreement.  Various  sums  of  money  were 
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alleged  to  be  paid  from  February,  1863,  to  March,  1865. 
The  plaintiff's  counsel  argues  that  there  is  a  presumption  of 
law,  the  money  having  been  shown  in  the  hands  of  the 
defendant,  that  it  so  remained  in  that  state  until  the  defend- 
ant proves  the  contrary.  This  would  appear  to  me  to  be  a 
misapplication  of  the  presumption  of  continuance.  The  pre- 
sumption is  made  in  reference  to  the  character  and  law  of 
existence  of  the  theory  as  to  which  the  proof  is  directed.  If 
its  nature  is  such  that  naturally  it  would  not  endure,  it  is  not 
presumed  to  continue  in  existence.  Ice  would  not  be  pre- 
sumed to  continue  ice,  after  a  certain  time,  through  a  melting 
temperature.  Money  in  bills  cannot  be  presumed  to  retain 
its  first  state  or  situation  for  four  years,  or  to  go  into  such 
forms  that  it  can  be  traced  through  that  time.  The  pre- 
sumption is  to  the  contrary. 

It  is  against  the  interest  of  the  possessor  to  keep  it  unused. 
If  he  did,  it  would  be  unusual  and  extraordinary.  The  bur- 
den of  proof  is  upon  the  party  asserting  that  the  money  has 
retained  its  form  or  situation,  or  asserting  that  its  proceeds 
can  be  traced. 

On  the  facts  in  this  case  there  is  no  proof  even  that  the 
bank  account  of  the  defendant  has  retained  even  an  equal 
amount  of  money  said  to  have  been  part  of  the  moneys 
delivered  from  the  time  of  delivery  to  the  commencement  of 
the  action.  The  statute,  therefore,  does  not  support  the 
action  for  the  reason  that  the  plaintiff  does  not  show  that  the 
defendant  has  in  his  possession  any  of  the  alleged  moneys  or 
their  proceeds. 

Under  the  statute,  as  well  as  in  other  proceedings  in  equity 
to  compel  the  appropriation  of  money  or  property  to  the  sat- 
isfaction of  a  judgment,  there  is  no  reason  to  doubt  that 
money,  or  any  thing  into  which  it  has  been  turned  or  in 
which  it  has  been  invested,  which  can  be  traced  or  treated  in 
equity  as  if  it  were  the  money  itself,  can  be  used  to  satisfy 
the  judgment.  But  in  creditors'  suits  there  must  be  some- 
thing so  specific  that  as  to  it,  either  in  law  or  in  equity,  the 
VOL.  LI  48 
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plaintiff's  judgment  or  execution,  or  the  filing  of  the  bill  or 
the  appointment  of  a  receiver,  will  create  a  lien  or  make  a 
title. 

The  rights  of  the  parties  have  been  determined,  and  the 
court  is  endeavoring  to  find  property  which  may  be  used  to 
satisfy  a  judgment. 

If  this  were  otherwise,  a  creditor's  suit  would  be  an  action 
for  damages  for  the  breach  of  some  obligation  to  the  com- 
plainant, and  a  judgment  would  be  obtained  in  equity  for 
damages  against  a  defendant  for  so  dealing  with  property 
formerly  in  existence  that  it  was  put  beyond  the  reach  of 
legal  or  equitable  process. 

This  would  be  but  a  legal  cause  of  action  which  would 
involve  knowledge  or  notice  that  the  alleged  dealing  was  in 
fraud  of  creditors. 

The  elements  of  the  cause  of  action  would  be  different  from 
that  stated  in  a  creditor's  bill,  and  the  rights  of  a  defendant 
in  such  an  action  would  be  of  a  different  nature,  especially 
as  to  the  statute  of  limitation  and  the  right  to  a  jury. 

In  the  present  case  the  complaint  proffers  no  issue  upon  a 
legal  cause  of  action  of  the  character  described. 

The  best  view  of  the  case,  perhaps,  for  the  plaintiff,  would 
be  that  there  was  an  implied  trust  as  to  the  alleged  moneys 
in  the  hands  of  defendant  in  favor  of  the  creditors. 

In  a  case  of  trust,  judge  STORY  says  :  "  It  matters  not,  in 
the  slightest  degree,  into  whatever  other  form  different  from 
the  original  the  change  is  made,  whether  it  be  that  of  prom- 
issory notes,  or  of  goods  or  of  stock ;  for  the  product  of  a 
substitute  for  the  original  thing  still  follows  the  nature  of  the 
thing  itself  so  long  as  it  can  be  ascertained  to  be  such.  The 
right  ceases  only  when  the  means  of  ascertaining  fails,  which 
is  of  course  the  case  when  the  subject-matter  is  turned  into 
money  and  mixed  and  confounded  in  a  general  mass  of  prop- 
erty of  the  same  description." 

On  the  law  of  this  case  I  am  of  the  opinion  that  the  action 
cannot  be  maintained,  and  that  the  alleged  money  not  being 
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traced,  or  attempted  to  be,  the  plaintiff's  right  rests,  after  the 
ascertainment  became  impossible,  upon  an  action  for  tort,  if 
there  are  any  facts  which  would  support  such  an  action. 

The  decision  is  made  upon  the  motion  to  dismiss  the  com- 
plaint at  the  end  of  the  testimony,  and  the  judgment  will  be 
founded  upon  the  result  of  that  motion  without  further  find- 
ings of  fact. 
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V 


K  Y.  COMMON  PLEAS. 

ENRT  BLEEKER,   Jr.,  agt.  JOHN   JOHNSON   and    CHARLES 
JOHNSON. 

Contract  for  hiring  for  one  year — failure  to  produce  an  important  witness. 

Where  a  general  engagement  of  a  servant,  "at  a  salary  of  fifteen  hundred 
dollars  a  year,  payable  weekly,"  unaffected  by  any  other  considerations 
growing  out  of  the  custom  of  the  place,  the  conduct  of  the  parties,  or 
other  extraneous  evidence  disclosing  a  contrary  intention,  constitutes  a 
contract  of  hiring  for  the  year. 

Where  both  defendants  were  present  and  took  part  in  the  contract  of  hiring 
the  plaintiff,  which  the  plaintiff  testified  was  for  one  year  at  the  rate  of 
$1,500,  payable  weekly,  and  one  of  the  defendants  testified  that  he 
"  made  the  engagement  with  the  plaintiff  at  'the  rate  of  fifteen  hundred 
dollars  a  year,  payable  every  week;  I  made  no  yearly  engagement  with 
him.  He  agreed  to  come  to  us  at  a  salary  of  fifteen  hundred  dollars  a 
year, payable  weekly." 

Held,  that  it  appearing  that  the  other  defendant  was  within  reach,  and 
whose  evidence  could  be  procured,  but  was  not  produced  on  the  trial  as 
a  witness,  the  jury  had  a  right  to  infer  that  his  non-production  was 
caused  by  the  fact  that  his  evidence  would  not  be  beneficial  to  the 
defendants. 

Judgment  for  plaintiff  affirmed. 

General  Term,  May,  1876. 
A.  Oakey  Hall,  for  appellant. 
Edward  Gebhard,  for  respondents. 

ROBINSON,  J.  —  The  controversy  between  these  parties 
involved  the  question  of  fact  whether  or  not  the  employment 
of  the  plaintiff  as  clerk  for  defendants  was  for  a  year,  or  dur- 
ing the  will  of  the  parties. 
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The  contract  was  made  between  plaintiff  and  John  John- 
son, the  other  defendant,  Charles  Johnson,  being  present. 
Plaintiff  testified  on  his  direct  examination  that  they  agreed 
to  accept  his  services  for  one  year  at  the  rate  of  $1,500,  pay- 
able weekly.  On  his  cross-examination,  on  being  asked  what 
"  they  said,"  he  answered :  "  They  said  this :  They  would 
give  me  $1,500  for  the  first  year,  and  after  that  they  would 
increase  it." 

Mr.  John  Johnson,  one  of  the  defendants,  testified  on  their 
behalf:  "  I  made  the  engagement  with  him,  with  Mr.  Bleeker, 
at  the  rate  of  fifteen  hundred  dollars  a  year,  payable  every 
week ;  I  made  no  yearly  engagement  with  him."  This  is  a 
mere  legal  conclusion,  as  he  testified  further :  "  He  agreed  to 
come  to  us  at  a  salary  of  fifteen  hundred  dollars  a  year,  pay- 
able weekly." 

Under  the  well  established  rule  in  the  reported  English 
cases,  assuming  defendant's  statement  of  the  bargain  to  be  the 
correct  one,  the  hiring  would,  under  a  general  rule  prevailing 
there,  be  held  to  have  been  for  a  year  (2  Chitty  on  Contracts, 
841 ;  11  Am.  ed.,  841 ;  Breston  agt.  Collyer,  4  Bing.,  309 ; 
Turner  agt.  Robinson,  5  Barn.  &  Aid.,  789 ;  Hullman  agt. 
Bontois,  2  Oar.  &  P.,  510 ;  Fawcett  agt.  Cash,  5  Barn.  & 
Aid.,  904 ;  Williams  agt.  Byrne,  7  Ad.  &  Ell.,  177 ;  Earl 
of  Mansfield  agt.  Scott,  1  Clark  &  Fin.,  319),  although  the 
conduct  of  the  parties,  as  well  as  other  circumstances,  may 
remove  the  presumption  that  such  was  their  intention.  In 
Story  on  Contracts  (sec.  962,  c  and  d)  the  English  rule  is 
accepted  as  the  law  in  this  country.  It  is  recognized  in  1 
Parsons'  Contracts  (51 8),  and  no  decisions  are  discovered 
that  infringe  upon  it. 

The  principle  of  the  above  authorities  establishes  that  a 
general  engagement  of  a  servant  "at  a  salary  of  fifteen  hun- 
dred dollars  a  year,  payable  weekly,"  unaffected  by  any  other 
considerations  growing  oufr  of  the  custom  of  the  place,  the 
conduct  of  the  parties,  or  other  extraneous  evidence  disclos- 
ing a  contrary  intention,  constitutes  a  contract  of  hiring  for 
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the  year.  If  the  parties  intended  the  compensation  should 
only  be  at  that  rate,  and  it  had  been  so  specified,  such 
express  indication  of  their  intention  would  leave  no  room  for 
inference  that  the  engagement  was  not  at  the  mutual  will  and 
pleasure  of  the  parties.  Under  this  legal  aspect  of  the  effect 
of  the  bargain  testified  to  by  the  defendants'  witness,  John 
Johnson,  any  error  committed  by  the  judge  in  his  charge  as 
to  the  adverse  presumption  to  be  drawn  from  the  absence  of 
Charles  Johnson  was  harmless.  But  assuming  the  contrary, 
and  that  the  term  of  plaintiff's  service  was  to  be  determined 
by  the  jury,  the  absence  of  the  witness  Charles  Johnson,  who 
was  present  at  the  hiring,  warranted  the  remark  from  the 
judge,  under  the  circumstances  of  the  case,  that  an  unfavor- 
able presumption  might  be  drawn  therefrom. 

It  is  the  general  rule  that  such  presumption  may  be  enter- 
tained by  the  jury  where  a  party  is  in  possession  of,  or  has 
the  means  or  power  of  producing,  testimony  that  would  be 
favorable  to  him  if  he  fails  to  do  so.  This  was  the  substance 
of  the  judge's  observation  to  the  jury  in  relation  to  the  non- 
production  by  the  defendants  of  Charles  Johnson,  who  it 
appeared  was  in  the  city,  and  whose  testimony  they  might 
have  procured.  The  judge,  speaking  with  reference  to  this 
and  the  absence  of  one  of  the  parties  to  the  action  and  trans- 
action, stated  that  it  was  the  duty  of  every  party,  in  present- 
ing his  case  before  the  jury,  to  produce  every  witness  who 
could  convey  any  light  to  the  jury  which  would  aid  them  in 
considering  the  evidence,  and  when  a  witness  was  within 
reach  and  whose  evidence  could  be  procured,  they  had  a  right 
to  infer  that  the  non-production  of  the  witness  is  caused  by 
the  fact  that  his  evidence  would  not  be  beneficial  to  the 
party  who  was  bound  to  produce  him. 

The  criticism  made  to  this  charge  by  the  learned  counsel 
for  the  defendants  is,  that  it  failed  to  distinguish  between  the 
character  or  equality  of  the  unpresented  evidence  and  the 
quantity ;  that  in  an  expected  conflict  of  witnesses  as  to  a  fact, 
the  non-production  of  some  absent  witness,  in  mere  corrobora- 
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tion  of  the  fact  testified  to  by  the  witnesses  produced  and 
sworn  on  the  trial,  was  not  within  the  rule  stated  by  the 
judge.  This  distinction  finds  no  warrant  in  any  decision 
cited  to  sustain  it.  It  is  ingenious,  but  I  think  hypercritical, 
so  far  as  it  has  any  application  to  this  case.  The  defendants, 
upon  coming  to  trial,  well  knew  what  the  plaintiff  had 
already  sworn  to,  as  to  the  terms  of  hiring,  in  verifying  his 
complaint,  and  that  while  he  alleged  it  to  be  for  one  year, 
they  with  an  equal  solemnity  of  an  oath  had  alleged  his  hir- 
ing to  be  but  from  week  to  week  (see  answer,  fol.  10,  verified 
J)y  Charles  Johnson}.  It  is  impossible  to  comprehend  how 
the  testimony  of  the  absent  witness,  who  took  part  in  the 
making  of  the  contract,  and  who,  in  respect  to  what  the 
defendants  did  or  said,  must  necessarily  have  been  part  and 
parcel  thereof,  would  not  have  a  material  bearing  on  the  case. 
What  each  partner  did  or  said  on  that  occasion  when  acting 
" per  my  et per  tout"  was  not  only  an  act  on  his  own  behalf, 
but  for  his  firm.  Some  expressions  may  have  been  used 
personally  by  himself  which,  in  plaintiff's  testimony,  were 
comprehended  in  these  terms  :  "  They  said  this,  they  would 
give  me  $1,500  for  the  first  year,  and  after  that  they  would 
increase  it.  Q.  This  is  what  they  said  ?  Yes." 

As  both  parties  were  present  and  acting,  and  conversations 
were  had  by  both,  it  would  seem  to  have  presented  a  case  in 
which  both  were  important,  if  not  necessary,  to  conclusively 
establish  a  positive  contradiction  to  plaintiff's  testimony,  and 
the  remark  of  the  judge  did  not  contravene  the  rule  even  as 
asserted  by  the  defendant's  counsel.  But  the  restriction  of 
such  a  rule  through  a  distinction  as  between  the  quality  and 
quantity  of  evidence  seems  not  maintainable.  Whenever  by 
the  production  of  any  evidence  that  may  be  stronger  or  more 
conclusive  —  of  additional  and  more  credible  or  cogent  wit- 
nesses or  instruments  of  evidence  bearing  upon  a  contro- 
verted fact,  by  which  the  testimony  might  be  made  more 
apparent  or  convincing  —  the  imputation  of  weakness,  in  the 
case  of  the  party  who,  without  excuse,  withholds  it,  may  well 
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be  suggested  and  a  presumption  indulged  to  the  prejudice  of 
his  cause. 

Where  the  testimony  not  produced  is  that  of  parties  indif- 
ferent to  the  controversy,  it  is  the  like  duty  of  plaintiff  and 
defendant  to  call  them ;  and  no  presumption  could  ordinarily 
exist  as  against  either  party  for  failure  to  call  them.  The 
rule  as  applied  in  this  case  was,  however,  for  failure  of  the 
defendants  to  call  one  of  themselves,  who,  it  is  shown,  was  a 
party  to  and  could  have  testified  directly  as  to  the  transaction 
at  issue.  It  does  not  appear  that  any  error  occurred  on  the 
trial  that  calls  for  a  reversal. 

Judgment  affirmed  with  costs. 

J.  F.  DALY,  J.,  concurred. 
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K  Y.  COMMON  PLEAS. 

JOHN   PKEUSSEB,  respondent,  agt.  WILLIAM  H.  FLORENCE, 

appellant. 

Mechanic's  lien — liability  to  contractor  and  workmen. 

If,  according  to  the  terms  of  the  agreement  of  the  owner  and  contractor 
for  erecting  and  completing  a  building,  the  contractor  could  not  recover 
of  the  owner  the  last  payment,  on  the  ground  that  the  building  was  not 
completed,  which  was  required  by  the  agreement  before  such  payment 
would  be  due,  a  workman,  under  the  contractor,  who  had  filed  a  lien, 

could  not  recover  of  the  owner. 

• 

General  Term,  May,  1876. 

ON  the  18th  day  of  June,  1874,  the  defendant  Hart  made 
a  contract  with  the  defendant  Florence  to  build  a  hotel  for 
him  for  the  sum  of  $12,000.  The  payments  were  to  be  made 
in  installments  as  the  work  progressed,  the  last  payment 
being  the  sum  of  $2,000,  which  was  not  to  become  due 
until  all  the  work  had  been  completed.  On  the  24th  of 
December,  1874,  Florence  had  paid  to  Hart  $10,350  on 
account  of  the  contract-price,  and  on  the  31st  day  of  Decem- 
ber, 1874,  the  plaintiff  filed  a  lien  against  the  premises  of  the 
defendant  Florence  for  work  done  thereon  for  the  defendant 
Hart  for  the  sum  of  $150,  and  in  January  Florence  made 
payments  to  men  employed  by  Hart  amounting  to  $1,913  on 
account  of  Hart's  contract,  which  paid  it  all  up  and  for  the 
extra  work,  and  on  the  4th  day  of  March,  1875,  plaintiff  com- 
menced this  action  for  the  foreclosure  of  his  said  lien. 

The  work  and  extra  work  upon  said  building  was  not  com- 
VOL.  LI.  49 
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pleted  until  about  May,  1875,  but  before  the  trial  of  this, 
action  it  was  all  completed.  The  referee  before  whom  this 
cause  was  tried  reported  in  November,  1875,  in  favor  of  the 
plaintiff  as  against  the  defendant  Florence  as  owner  and  the 
defendant  Hart  as  contractor,  and  from  the  judgment  entered 
upon  his  report  this  appeal  is  taken  by  the  owner  claiming 
that  the  judgment  should  be  absolutely  reversed. 

Allison  &  Shaw,  for  defendant  Florence,  appellant. 
C.  W.  Dayton,  for  plaintiff  Preusser,  respondent. 

VAN  BRUNT,  J.  —  It  is  true  that  the  referee  before 
whom  this  cause  was  tried  has  reported  that  the  work  was 
substantially  completed  at  the  time  of  the  commencement  of 
this  action,  but  how  he  has  arrived  at  any  such  conclusion  it 
is  somewhat  difficult  to  imagine,  because  the  undisputed  evi- 
dence is  that  the  dumb  waiter  called,  for  by  Hart's  contract 
was  not  put  in  until  about  the  month  of  May,  nearly  two 
months  after  this  action  was  commenced.  It  also  appears 
that  during  the  whole  of  the  month  of  March  and  part  of 
April,  Hart  was  engaged  in  finishing  up  the  job  by  building 
the  stairs,  and  finishing  and  trimming  the  building.  This 
evidence  shows  clearly  that  at  the  time  of  the  commencement 
of  this  action  the  last  payment,  which  was  the  only  one  upon 
which  the  plaintiff 's  lien  could  attach,  was  not  due.  Upon 
this  state  of  facts  Hart  could  not  have  maintained  any  action 
to  recover  this  payment,  and  it  is  difficult  to  see  how  the 
plaintiff  can  maintain  the  action,  which  rests  solely  upon 
Hart's  right  to  recover  as  against  Florence. 

The  case  of  Smith  agt.  Brady  (17  N.  T.,  173)  has  estab- 
lished the  doctrine  that  before  a  contractor  can  maintain  an 
action  for  money  to  grow  due  upon  the  completion  of  a  con- 
tract, he  must  show  that  he  has  complied  with  the  terms  of 
his  contract,  and  if  he  is  not  able  to  do  this,  no  recovery  can 
be  had. 


NEW  YORK  PRACTICE  REPORTS.  387 

Preusser  agt.  Florence. 

The  principle  established  by  that  case  has  never  been  over- 
rnled,  and,  applied  to  the  facts  of  the  case  at  bar,  shows  that 
no  action  could  have  been  maintained  by  Hart,  the  contractor, 
against  Florence,  the  owner,  at  the  time  of  the  commence- 
ment of  this  action,  because  the  work  was  not  at  the  time 
completed. 

It  is  not  at  all  necessary  to  consider  the  question  as  to  the 
effect  of  the  payments  made  by  Florence,  the  owner,  to  the 
sub-contractors  on  the  16th  January,  1875,  because  the  point 
first  above  discussed  shows  that  the  judgment  must  be 
reversed  as  to  the  defendant  Florence,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Ordered  accordingly. 
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SUPKEME  COUKT. 

ALEXANDER  T.  STEWART  et  al.,  appellants,  agt.  MOSES  STRAS- 
BURGER, respondent. 

Order  of  arrest  for  fraud  in  purchasing  goods. 

Proof  of  fraud,  which  always  endeavors  to  guard  itself  against  discovery 
by  concealment,  is  peculiarly  dependent  upon  the  force  of  circum- 
stances for  its  support. 

When  these  are  so  decided  as  satisfactorily  to  justify  the  conclusion 
that  an  intent  to  defraud  existed,  it  is  not  to  be  rejected  because  of  the 
positive  denial  of  it  by  the  parties  concerned  in  the  commission  of  the 
wrong. 

Where  the  wife  of  the  defendant  made  the  purchases  of  the  goods  in  ques- 
tion of  the  plaintiffs,  which  were  for  family  use,  and  were  delivered  at 
defendant's  residence,  she  acted  as  the  agent  of  the  defendant,  and,  from 
the  circumstances  disclosed,  she  must  have  been  aware  —  if  not  of  his 
insolvency,  as  she  swore  she  was  not  —  that  his  pecuniary  condition 
had  become  extremely  critical,  and  that  it  was  necessary  to  purchase 
such  a  large  quantity  of  goods  before  the  facts  should  be  known,  which 
would  at  once  discredit  him. 

The  probability,  therefore,  was  very  decided  that  the  goods  were  pur- 
chased by  her  with  the  expectation  and  design  that  they  would  not  be 
paid  for. 

First  Department,  General  Term,  May,  1876. 
APPEAL  from  order  vacating  order  of  arrest. 
Henry  H.  Rice,  for  appellants. 

Between  the  8th  day  of  November  and  the  3d  day  of 
December,  1875,  the  defendant  purchased  from  the  plaintiifs 
goods  and  merchandise  of  the  value  of  $2,304.23,  the  goods 
being  delivered  at  the  defendant's  residence,  and  the  bill  sent 
to  him  at  his  place  of  business  for  payment,  but  was  not  paid. 


NEW  YORK  PRACTICE  REPORTS.  889 

Stewart  agt.  Strasburger. 

A  short  time  previous  to  these  purchases  the  defendant 
placed  upon  record  second  mortgages  on  all  of  his  real  estate 
in  the  city  of  New  York,  and  removed  the  proceeds  thereof 
to  St.  Louis,  Missouri;  and  in  the  month  of  October,  18T5, 
he  allowed  several  promissory  notes  made  by  him  to  go  to 
protest,  all  of  which  the  defendant  concealed  from  the  plain- 
tiffs, and  of  which  they  had  no  knowledge  when  selling  him 
the  goods  in  question.  For  several  years  preceding  the 
defendant  had  dealt  with  the  plaintiffs,  and  always  paid  his 
bills. 

On  the  13th  day  of  December,  1875,  the  defendant  made 
a  general  assignment  for  the  pretended  benefit  of  his  credit- 
ors, which  assignment  was  filed  on  the  fourteenth  of  that 
month,  and  his  place  of  business  closed.  On  the  31st  day 
of  December,  1875,  the  defendant  was  arrested  by  the  sheriff 
of  the  city  of  New  York,  under  an  order  of  arrest  granted 
herein,  on  the  ground  that  he  was  guilty  of  fraud  in  contract- 
ing the  debt  for  which  this  action  is  brought,  which  order  of 
arrest  was  vacated  by  Mr.  justice  LAWRENCE,  on  the  22d  day 
of  March,  1876.  A  short  time  previous  to  the  purchase  of 
the  goods  in  question  the  defendant  made  large  purchases  of 
other  merchants  in  New  York,  for  which  he  was  afterward 
arrested,  and  indicted  by  the  grand  jury  for  obtaining  said 
goods  under  false  pretenses. 

I.  The  defendant  was  insolvent  at  the  time  of  the  purchase 
of  the  goods  in  question,  and  he  was  guilty  of  fraud  in  con- 
cealing the  fact  of  his  insolvency  from  the  plaintiffs. 

It  was  held,  in  Hennequin  agt.  Taylor  (24  N.  JT.,  129), 
that  two  facts  existing,  viz.,  purchase  by  a  person  insolvent, 
without  disclosing  that  fact,  and  an  intent  not  to  pay,  con- 
stituted fraud,  and  vitiated  the  sale.  Fraud  upon  the  part  of 
a  vendee  in  obtaining  credit  upon  a  purchase  may  be  based 
as  well  upon  a  suppression  of  the  truth  as  the  proofs  of 
assertion  of  a  falsehood  (Devoe  agt.  Brandt,  53  N.  Y.,  462). 

In  Johnson  agt.  Monell  (2  Abb.  Ct.  of  Appeals  Dec.,  866, 
MORGAN,  J.\  it  was  held  :  The  mere  omission  of  one  pur- 
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chasing  goods  on  credit  to  disclose  the  fact  that  he  is  insolvent 
and  unable  to  pay,  is  sufficient,  without  any  affirmative  repre- 
sentation, to  render  the  purchase  fraudulent  and  the  sale  void 
(Opinions  ~by  MORGAN  and  PECKHAM,  JJ.,  Sept.,  1866). 

Authorities  are  not  wanting  which  hold  that,  if  the  pur- 
chaser in  such  case  conceals  the  fact  of  his  insolvency  from 
the  vendor,  it  is  a  fraud,  and  the  property  is  not  changed  in 
the  hands  of  the  vendee  (Durell  agt.  Haley,  1  Paige,  492). 

If  a  buyer  who  is  insolvent  conceals  that  fact  from  the 
seller,  and  thus  obtains  goods  without  intending  to  pay  for 
them,  the  property  is  not  changed  while  the  goods  are  in  the 
hands  of  such  buyer,  and  a  levy  thereon  of  an  execution 
against  him  is  inoperative  as  against  the  vendor  (Id.). 

II.  The  purchase  of  the  goods  in  question  was  made  with 
the  intention  of  not  paying  for  them. 

The  question  is,  whether  the  purchaser  made  the  purchase 
with  the  preconceived  intention  not  to  pay  for  the  goods. 
Although  a  purchase  of  goods  on  credit  by  one  who  knows 
himself  to  be  insolvent  is  not  necessarily  fraudulent,  yet, 
when  it  is  made  with  the  preconceived  design  not  to  pay,  it 
is  fraudulent,  and  this  design  may  be  inferred  from  circum- 
stances, such  as  soon  afterward  failing  without  any  interme- 
diate cause,  and  making  an  assignment  (Court  of  Appeals, 
1866,  Byrd  agt.  Hall,  1  Abb.  Ct.  of  Appeals,  285). 

A  purchase  with  intent  not  to  pay  for  the  goods  is  fraudu- 
lent, so  as  to  avoid  the  sale  (Supreme  Court,  1841,  Ash 
agt.  Putnam,  1  Hill,  302 ;  S.  T.,  1840,  Acker  agt.  Camp- 
bell, 23  Wend.,  372). 

III.  The  defendant  knew  that  he  was  insolvent  at  the  time 
of  making  the  purchases  of  the  goods  in  question,  and  had  no 
reasonable  expectation  of  paying  for  them. 

If  the  purchaser  knows  himself  to  be  insolvent,  and  has  no 
reasonable  expectation  of  paying  for  the  goods,  it  is  sufficient 
evidence  of  fraud  to  avoid  the  sale  (Powell  agt.  Bradley,  9 
Gill  (&  Johns.,  220 ;  Pars,  on  Con.,  270,  note  id.). 

Assuming  that  Strasburger  was  insolvent,  or  in  contem- 
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plation,  &c.,  when  the  goods  were  bought,  it  was  a  fraud  on 
his  part,  even  without  any  affirmative  representations  of 
solvency  by  him.  He  must,  from1  the  circumstances,  be 
deemed  to  have  purchased  with  intent  not  to  pay. 

Where  the  buyer,  at  the  time  of  making  a  new  purchase, 
is  not  only  insolvent,  but  has  performed  an  open  and  notori- 
ous act  of  insolvency,  by  breaking  up  his  business  and  assign- 
ing his  property  for  the  benefit  of  his  creditors,  it  is  his  duty, 
arising  out  of  his  previous  dealing  with  the  sellers,  to  com- 
municate that  fact  to  them  before  the  sale,  and  the  violation 
of  that  duty  amounts  to  a  fraud.  The  act  of  insolvency  is  a 
well  defined  limit  for  the  commencement  of  the  legal  obliga- 
tion to  disclose  his  inability  to  pay  (Supreme  Ct.,  1852, 
Mitchell  agt.  Warden,  20  Barb.,  253). 

Where  the  buyer's  omission  to  disclose  the  fact  of  his 
insolvency  or  great  pecuniary  embarrassment  —  on  applying 
to  purchase  from  one  supposing,  and  believed  to  suppose,  the 
applicant  solvent  —  is  the  result  of  a  fraudulent  purpose  to 
get  possession  of  goods  with  intent  not  to  pay  for  them,  the 
purchase  is  fraudulent ;  but  where  the  omission  is  in  conse- 
quence of  an  honest  belief  that  the  buyer  can  improve  his 
condition,  and  will  be  able  to  pay  for  the  goods,  the  purchase 
is  not  fraudulent  (N.  Y.  Superior  Ct.,  1861,  King  agt. 
Phillips,  8  Bosw.,  603). 

The  mere  omission  of  one  purchasing  goods  on  credit  to 
disclose  the  fact  that  he  is  insolvent  and  unable  to  pay,  is 
sufficient,  without  an  affirmative  representation,  to  render  the 
purchase  fraudulent  and  the  sale  void  (Ct.  of  App.,  1866, 
Johnson  agt.  Monell,  2  All.  Ct.  App.  Deo.,  470 ;  to  the  con- 
trary were  Mitchell  agt.  Warden,  20  Barb.,  253 ;  Hall  agt. 
Naylor,  6  Duer,  71). 

As  between  buyer  and  seller,  fraud  may  be  perpetrated 
either  by  a  false  and  fraudulent  representation  of  a  material . 
fact,  or  by  a  fraudulent  concealment  of  such    a  fact  (Sup. 
Court,  Sped.  T.,  1868,  Carpenter,  Admr.,  agt.  Danforth,  52 
Barb.,  581). 
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If  a  banker  who  knows  that  he  must,  within  a  day  or  two, 
assign  his  property  for  the  benefit  of  his  creditors,  conceals 
his  insolvency  when  receiving  money  on  deposit,  and  subse- 
quently includes  such  money  in  his  assignment,  the  transac- 
tion is  fraudulent,  and  will  convey  no  title  to  his  assignee 
(Sup.  Ct.,  1870,  Chaffee  agt.  Fort,  2  Lans.,  81). 

IY.  A  purchase  of  goods  by  the  wife  of  a  defendant,  and 
subsequent  delivery  of  the  same  to  him  at  his  residence,  he 
accepting  and  retaining  the  same  for  the  use  of  his  family,  is 
a  purchase  by  him.  It  is  no  answer  to  this  liability  to  say 
that  the  act  done  by  the  agent  was  of  a  fraudulent  character, 
and  that  the  principal  did  not  authorize  the  commission  of  a 
fraud.  For  a  fraud  committed  by  a  partner  or  an  agent  the 
principal  is  not  only  liable  criminally,  but  he  is  liable  in  a 
civil  suit,  if  the  fraud  be  committed  in  the  transaction  of  the 
very  business  in  which  the  agent  was  appointed  to  act 
(Story  on  Ag.,  sees.  452-454 ;  Griswold  agt.  Haven,  25  2f. 
Y,,  600,  602 ;  Farmers'  &  M.  agt.  Bv  &  D.  P.,  16,  125 ; 
3  Ch.  Com.  L.,  209 ;  N.  B.  Bank  agt.  Aymer,  3  Hill,  262 ; 
Davis  agt.  Bemis,  40  N.  Y.,  453,  n.j  Attorney- General  agt. 
Sid-den,  1  Cromp.  &  Jer.,  219). 

The  general  doctrine  that  the  knowledge  of  an  agent  is  the 
knowledge  of  the  principal,  cannot  be  doubted  (Banks  agt. 
Davis,  2  Hill,  451 ;  Ingalls  agt.  Morgan,  10  N.  Y.,  178 ; 
Fulton  Bank  agt.  N.  Y.  t&  S.,  4  Paige,  127).  It  must, 
however,  be  knowledge  acquired  in  the  transaction  of  the 
business  of  his  principal,  or  knowledge  acquired  in  a  prior 
transaction  then  present  to  his  mind,  and  which  could 
properly  be  communicated  to  his  principal  (The  Distilled 
Spirits,  11  Wall.,  356  ;  Weeser  agt.  Morgan,  10  N.  Y.,  178). 
Neither  can  it  be  doubted  that,  where  an  agent  has  power  to 
employ  a  sub-agent,  the  acts  of  the  sub-agent,  or  notice  given 
to  him  in  the  transaction  of  the  business,  have  the  same  effect 
as  if  done  or  received  by  the  principal  (Story  on  Ag.,  sees. 
452,  454 ;  Starrs  agt.  City  of  Utica,  17  N.  Y.,  104 ;  Boyd 
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agt.  Vandenberg,  1  Barb.  C/i.,  273  ;  RourTce  agt.  Story,  4  E. 
D.  Smith,  54 ;  Lincoln  agt.  Battle,  6  Wend.,  475). 

A  married  woman,  whose  husband  has  committed  a  fraud 
in  making  a  bargain  for  her  in  the  purchase  of  real  estate, 
and  who  has  herself  accepted  the  property  bargained  for,  and 
sold  it,  and  retains  the  proceeds,  is  liable  for  such  fraud, 
although  she  was  wholly  ignorant  of  it  at  the  time,  and  did 
not  authorize  it  (Sup.  Court,  1870,  Graves  agt.  Spier,  58 
Barb.,  349). 

Y.  The  order  granted  by  Mr.  justice  LAWRENCE,  March 
22d,  1876,  vacating  the  order  of  arrest  herein,  should  be 
vacated  and  set  aside. 

M.  L.  Townsend,  for  respondent. 

I.  The  affidavit  of  John  T.  Green,  upon  which  the  order 
of  arrest  was  granted,  is  utterly  insufficient,  and  the  order 
was  improvidently  granted. 

1.  Green  has  no  personal  knowledge  of  any  of  the  facts 
stated  in  his  affidavit,  and  does  not  give  any  sources  of 
information  justifying  him  in  swearing  to  the  alleged  facts. 
He  is  merely  a  bookkeeper  in  plaintiff's  immense  store,  and 
would  not  in  the  course  of  his  employment  have  personal 
knowledge  either 

a.  Of  the  alleged  sale.     He  did  not  make  the  sale. 

5.  Or  of  the  execution  of  the  mortgages,  or  of  the  value  of 
the  property  mortgaged  —  he  swears  to  no  examination. 

c.  Or  of  the  alleged   removal   of  any  proceeds    by  the 
defendant  to  St.  Louis. 

d.  Or  of  the  intent  of  defendant ;  and  he  gives  no  facts 
from  which  any  fraudulent  intent  can  be  judicially  inferred. 

e.  Or  of  the  alleged  concealment  by  defendant  of  any  facts 
from  plaintiffs. 

/.  Or  "  of  which  plaintiffs  had  no  knowledge."  The  plain- 
tiffs themselves  can  only  swear  to  that. 

It  is  elementary,  that  where  a  person  makes  an  affidavit,  for 
VOL.  LI  50 
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the  purpose  of  an  arrest,  of  facts  not  within  his  personal 
knowledge,  he  must  give  the  sources  of  his  information  (See 
cases  cited  in  note  to  see.  181  of  Voorhies*  Code). 

So,  too,  where  the  arrest  is  sought  upon  the  ground  of  fraud 
in  contracting  the  debt  under  subdivision  4  of  section  179, 
facts  must  be  stated  from  which  the  court  can  judicially 
infer  the  fraud  (Smith  agt.  Jones,  4  Rob.,  656). 

This  affidavit  of  Green  is  obnoxious  to  all  of  these  principles. 
It  is  even  perjury,  and  indictable  as  such,  where  a  person 
willfully  testifies  to  what  is  true  in  fact,  if  material,  but  at 
the  time  he  testifies  does  not  know  it  to  be  true,  and  has 
no  knowledge  or  information  which  would  justify  him  in 
believing  it  true  (People  agt.  McKinney,  3  Parker  Or.,  511). 

Mr.  Green  had  no  knowledge  of  the  facts  sworn  to  in  his 
affidavit,  nor  any  information,  so  far  as  appears,  justifying 
him  in  believing  the  averments  true. 

II.  It  is  an  absurdity  to  allege  that  the  defendant  contem- 
plated a  fraud  upon  plaintiffs  by  "  exequting  and  placing  on 
record "  mortgages  on  his  real  estate,  or  by  removing  the 
proceeds  of  the  mortgages  to  St.  Louis  (even  if  true)  before 
contracting  the  debt  with  plaintiffs.     Fraud  cannot  be  predi- 
cated of  such  facts.     It  is  not  pretended  that  defendant  made 
any  statement  or  representations  to  induce  the  plaintiffs  to 
sell  the  goods,  or  that  any  questions  were  asked   of   him. 
He  was  not,  therefore,  under  any  obligation  to  state  to  plain- 
tiffs that  he  had  made  the  mortgages  or  what  he  had  done 
with  the  proceeds,  and  bis  omission  to  inform  the  plaintiffs 
of  the  facts,  when  he  was  not  interrogated  in  regard  thereto, 
constituted  no  fraud,  nor  was  it  a  fraudulent  concealment  of 
any  facts.     Moreover,  the  mortgages  were  subject  of  public 
record,  having  been  duly  recorded  in  May,  1875,  at  the  time 
of  their  execution,  which  was  nearly  six  months  prior  to  the 
alleged  purchase  of  plaintiffs. 

III.  Bat  the  affidavit  of  Green  is  absolutely  and  unquali- 
fiedly false  in  every  material  averment.     There  is  not  even 
any  truth  in  the  averment  of  the  alleged  sale  to  the  defend- 
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ant  except  constructively  (See  opposing  affidavits  of  defendant 
and  his  wife). 

1.  The  defendant  personally  never  purchased  or  selected  a 
single  dollar's  worth  of  the  goods,  nor  was  he  present  when 
they  were  purchased,  nor  had  he  knowledge  at  the  time  of 
the  purchase. 

2.  The  goods  were  all  purchased  and  selected  by  defend- 
ant's wife,  and  in  the  same  manner  as  she  had  purchased  of 
plaintiffs   for   about    twenty  years.      The    amount,  though 
apparently  large,  was  no  greater  than  she  had  previously 
purchased   during   a    similar  period   of  time   (about   three 
months),  nor  was  the  amount  of  the  purchases  for  that  period 
of  time  large  for  the  necessities  of  the  family,  consisting  of 
herself,  husband  and  fifteen  children. 

3.  The  goods  were  purchased  in  the  customary  way,  as 
had  been  the  custom  between  Mrs.  Strasburger  and  plaintiffs 
for  a  long  time,  of  different  salesmen,  over  the  counters, 
paying  for  some  cash  down ;  and,  as  appears  by  the  bill  of 
particulars  annexed  to  the  complaint,  returning  some  of  the 
goods  which  she  found  she  did  not  want.     The  remainder 
were  charged  to  defendant,  and  virtually  a  credit  of  thirty 
days  given  according  to  the   established   custom  between 
plaintiffs   and    defendant,  which  credit  had  not   expired  in 
respect  of  the  sales  in  December  when  this  action  was  com- 
menced.    Nor  had  the  bill  of  the  goods  been  rendered  to 
defendant  or  any  demand  of  payment  made. 

IV.  When  Mrs.  Strasburger  bought  the  goods  she  made  no 
statements  or  representations  as  to  her  husband's  pecuniary 
condition  or  otherwise;  no  questions  were  asked  her.  In 
fact,  she  did  not  know  of  defendant's  embarrassed  condition 
until  he  felt  compelled  to  make  an  assignment.  This  is 
sworn  to  by  both  Mr.  and  Mrs.  Strasburger.  No  inference 
of  fraudulent  intent  on  the  part  of  Mrs.  Strasburger  can  be 
drawn  from  the  facts,  and  any  charge  or  insinuation  by  plain- 
tiffs to  that  effect  would  be  a  gross  outrage  upon  her. 

Y.  The  charge,  "  that  the  defendant  was  guilty  of  fraud 
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upon  the  plaintiffs  in  contracting  the  debt  for  which  the 
action  is  brought "  cannot  be  predicated  of  any  facts  before 
the  court. 

1.  He  has  been    a  successful  merchant  in  this  city  for 
upwards  of  thirty  years,  and  always  paid  his  creditors  in  full 
until  his  present  embarrassment. 

2.  The  mortgages  he  executed  on  his  real  estate  were  made 
and  publicly  recorded  about  six  months  prior  to  the  purchases 
made  by  his  wife.     He  fully  explains  the  reasons  for  giving 
these  mortgages,  and  the  consideration  thereof ;  one  was  in 
payment  of  a  debt,  and  the  other  to  raise  money  to  "use  in 
his  business,  and  which  he  thus  used. 

3.  He  fully  explains  (which  was  unnecessary  for  the  motion) 
the  causes  which  led  to  his  present  embarrassment.    His  books 
show   $90,000   of    uncollectible    accounts    and    judgments, 
besides  losing  nearly  all  the  capital  which  he  paid  into  his 
firm  in  St.  Louis  last  summer. 

4.  And  finally,  he  personally  did  not  contract  the  debt ;  he 
made1  no  representations,  and  did  not  conceal  any  thing. 

YI.  The  order  of  arrest  was  granted  upon  alleged  fraud  in 
contracting  the  debt,  viz.,  concealing  from  plaintiffs  facts 
which  he  should  have  disclosed ;  and  it  must  stand  or  fall 
upon  that  alone.  Plaintiffs  had  not  a  right  in  opposition  to 
the  motion  to  read  their  additional  affidavits ;  they  do  not 
corroborate  any  statement's  in  Green's  affidavit,  or  furnish 
any  evidence  of  fraud  upon  plaintiffs. 

VII.  The  order  appealed  from  should  be  affirmed,  with 
costs. 

DANIELS,  J. — This  action  was  brought  to  recover  the  sum 
of  $2,304.23,  which  was  the  purchase-price  of  dry  goods  sold 
and  delivered  by  the  plaintiffs  on  the  defendant's  credit,  in 
the  months  of  November  and  December,  1875.  The  goods 
were  purchased  by  the  defendant's  wife  for  family  use,  and 
were  delivered  at  the  defendant's  residence,  in  the  city  of 
New  York.  At  and  before  the  times  of  the  purchases  the 
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defendant  was  insolvent  and  in  failing  circumstances,  and,  on 
the  14th  day  of  December,  1875,  made  a  general  assignment 
for  the  benefit  of  his  creditors,  and  closed  up  the  business 
previously  carried  on  by  him  as  a  dealer  in  jewelry  and 
watches.  It  appeared  that  he  bought  watches,  watch  move- 
ments and  clocks  during  the  last  of  August,  and  in  the  fall 
of  1875,  of  two  different  persons,  upon  representations  of  the 
solvency  of  a  firm  in  St.  Louis  of  which  he  was  a  member, 
amounting  to  over  $14,500,  of  which  about  $12,500  still 
remain  unpaid.  And  it  was  stated  in  one  of  the  affidavits 
produced  on  the  hearing  of  the  motion,  that  the  defendant 
had  purchased  of  the  firm  of  Arnold,  Constable  &  Co.,  during 
the  same  fall,  over  $2,500  worth  of  dry  goods,  and  about 
$1,000  worth  of  carpets,  which  had  not  been  paid  for. 

When  the  goods  were  purchased  at  the  plaintiff's  store  no 
representations  were  made  concerning  the  defendant's  circum- 
stances ;  but  as  his  wife  had  previously  purchased  goods  there 
in  the  defendant's  name,  which  were  afterward  paid  for  by 
him,  no  suspicion  as  to  his  solvency  or  credit  seems  to  have 
existed  on  the  part  of  plaintiffs.  No  term  of  credit  was 
agreed  upon,  but  the  bill  was  not  presented  until  the  latter 
part  of  December,  and  then  the  defendant  failed  to  pay  it. 

The  plaintiffs  insisted  that  the  goods  were  purchased  and 
procured  from  them  fraudulently,  and  that  the  fraud  was  per- 
petrated by  intentionally  concealing  from  them  the  condition 
of  the  defendant's  circumstances,  and  upon  that  theory  the 
order  of  arrest  was  made.  If  his  pecuniary  condition  had 
been  known  to  the  plaintiffs  at  the  time  of  the  sale,  it  is 
entirely  evident  that  no  credit  would  have  been  given  for  the 
goods ;  for  he  was  then  insolvent  and  his  early  failure  was 
actually  inevitable.  No  prudent  dealer  would,  under  such 
circumstances,  sell  him  goods  upon  credit.  And  that  fact  was 
undoubtedly  well  known  to  both  the  defendant  and  his  wife. 
They,  however,  swear  that  he  did  not  at  the  time  know  of 
the  purchases,  and  that  she  had  no  knowledge  or  information 
of  his  pecuniary  condition.  But  whether  that  was  true  or 
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not  must  be  determined  from  the  circumstances  affecting  the 
transaction,  as  well  as  the  statements  contained  in  the  affida- 
vits. She  stated  that  she  had  frequently  made  purchases  from 
the  plaintiffs  for  her  family  amounting  to  from  $1,500  t6 
$2,500,  during  the  period  of  a  few  months,  while  in  contra- 
diction of  that  statement  it  was  shown  from  the  plaintiffs' 
books  that  in  no  one  month  had  the  purchases  amounted  to 
the  sum  of  $100.  And  from  the  2d  of  December,  1874,  to 
the  22d  of  October,  1875,  they  amounted  to  no  more  than 
$268.36.  This  is  a  very  important  contradiction  of  a  material 
statement  made  by  her,  tending  to  throw  a  great  degree  of 
discredit  upon  her  affidavit.  If  she  had  made  such  purchases 
previously,  as  she  stated  she  had,  those  made  in  November 
and  December  would  not  have  appeared  so  unreasonable  or 
extraordinary.  But,  as  she  did  not  do  that,  the  fact  that  her 
last  purchases  were  so  extensive  has  a  direct  tendency  to 
establish  the  conclusion  that  they  were  not  prompted  by  the 
mere  motive  of  supplying  the  wants  of.  the  defendant's  fam- 
ily. That  conclusion  is  fortified  by  her  own  statement,  that 
in  the  fall  of  1875  she  bought  other  bills  of  goods  from  the 
plaintiffs,  for  cash  and  on  credit,  for  the  use  of  her  family. 
For,  after  making  them,  there  would  seem  to  be  no  reason 
for  supposing  that  any  necessity  could  exist  for  those  pro- 
cured by  her  in  November  and  December,  particularly  as 
over  $2,500  worth  of  dry-goods  were  bought  the  same  fall 
from  Arnold,  Constable  &  Co.  These  facts  are  entirely  incon- 
sistent with  the  truth  of  the  statement  that  the  goods  were 
needed  for  family  use  when  they  were  bought,  and  they  indi- 
cate the  probability  that  another  motive  prompted  the  pur- 
chasea  The  one  assigned  was  evidently  untrue ;  and,  that 
being  so,  the  quantity  of  goods  bought,  the  early  failure  of 
the  defendant  and  the  fact  that  the  family  could  not,  at  the 
time,  have  needed  the  goods  for  its  use,  create,  as  well  as 
justify,  the  conclusion  that  the  purchases  were  made  under 
the  expectation  of  an  early  failure,  which  would  prevent  the 
plaintiffs  from  obtaining  payment.  Proof  of  fraud,  which 
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always  endeavors  to  guard  itself  against  discovery  by  conceal- 
ment, is  peculiarly  dependent  upon  the  force  of  circumstances 
for  its  support,  and  when  they  are  so  decided  as  satisfactorily 
to  justify  the  conclusion  that  an  intent  to  defraud  existed,  it 
is  not  to  be  rejected  because  of  the  positive  denial  of  it  by  the 
parties  concerned  in  the  commission  of  the  wrong.  That  is 
the  nature  of  the  circumstances  shown  in  this  case.  They  are 
wholly  inconsistent  with  the  truth  of  the  assertion  that  the 
goods  were  purchased  because  they  were  then  needed  for  the 
use  of  defendant's  family,  and  they  indicate  the  design  to 
have  been  to  make  the  purchases  because  of  the  impending 
and  prospective  failure  of  the  defendant,  the  effect  of  which 
would  be  to  prevent  the  plaintiffs  from  obtaining  payment  of 
their  debt.  The  coincident  circumstances  indicate  no  other 
possible  conclusion,  and  that,  under  the  authorities,  was  suffi- 
cient to  constitute  a  fraud  in  the  contraction  of  the  debt, 
which  was  all  that  the  Code  required  to  entitle  the  plaintiffs 
to  an  order  of  arrest. 

The  defendant's  wife  may  not  have  been  informed  in  direct 
terms  of  her  husband's  insolvent  condition,  but  to  produce  the 
understanding  on  her  part  that  such  was  the  fact  did  not 
require  any  thing  so  unequivocal.  There  are  various  other 
modes  in  which  that  result  could  be  produced  without 
expressing  it  in  words,  that  would  be  consistent  with  the  lit- 
eral truth  of  his  statement  that  he  had  not  informed  her  of  his 
pecuniary  condition,  and  that  of  her  own,  that  she  had  no 
knowledge  that  he  had  become  embarrassed.  And  her 
conduct  can  be  accounted  for  on  no  other  supposition  than 
that  if  she  had  not  been  informed,  and  did  not  know,  she 
still  understood  that  his  pecuniary  condition  had  become 
extremely  critical,  and  that  it  was  desirable  that  large  pur- 
chases should  be  made  before  the  facts  should  be  known 
which  would  at  once  discredit  him.  Her  conduct  was  not 
rationally  accountable  on  any  other  practicable  theory.  And 
upon  that  the  probability  is  very  decided  that  the  goods  were 
purchased  by  her  with  the  expectation  and  design  that  they 
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would  not  be  paid  for.  And  that  combined  all  the  elements 
of  actual  fraud  (Brown  agt.  Montgomery,  20  N.  Y.,  287; 
King  agt.  Phillips,  8  Bos.,  603 ;  Carpenter  agt.  Danforth, 
52  Barb.,  581 ;  Johnson  agt.  Monell,  2  Abb.  Ct.  Appeals 
Decisions,  470). 

In  contracting  the  debt  by  means  of  it,  she  acted,  as  .she 
had  done  before,  as  the  agent  of  her  husband,  the  defendant, 
and  the  goods  were  delivered  at  his  residence.  So  large  a 
quantity  could  hardly  be  received  there  without  his  knowl- 
edge of  them,  and  of  the  means  by  which  they  had  been 
procured;  and  that  was  sufficient  to  render  him  an  actual 
participant  in  the  transactions.  That  he  did  know  of  the 
receipt  of  the  goods  at  his  residence  was  not  denied,  either 
by  himself  or  his  wife,  as  it  probably  would  have  been  if  he 
had  not  understood  such  to  have  been  the  fact ;  and  when  he 
was  requested  to  pay  the  bill,  he  in  no  way  indicated  any  dis- 
position to  part  with  the  fruits  of  the  fraud  that  had  been 
committed. 

In  Bennett  agt.  Judson  (21  N.  Y.,  238),  the  principal  was 
held  liable  for  the  consequences  of  his  agent's  fraud,  even 
when  it  was  perpetrated  without  his  knowledge  or  authority, 
in  the  transaction  of  business  that  had  been  authorized  by  him. 
It  was  there  stated  to  be  the  law,  that  "  if  an  agent  defrauds 
the  person  with  whom  he  is  dealing,  the  principal,  not  hav- 
ing authorized  or  participated  in  the  wrong,  may,  no  doubt, 
rescind  when  he  discovers  the  fraud,  on  the  terms  of  making 
complete  restitution  ;  but  so  long  as  he  retains  the  benefits  of 
the  dealings,  he  cannot  claim  immunity  on  the  ground  that 
the  fraud  was  committed  by  his  agent  and  not  by  himself  " 
(Id.,  239,  240) ;  and  the  soundness  of  that  proposition  has 
not  been  questioned  (Griswold  agt.  Havers,  25  id.,  595, 
599-602  ;  Dams  agt.  Bernio,  40  N.  Y.,  454 ;  Greaves  agt. 
Spier,  58  Barb.,  349,  366,  367). 

The  defendant's  wife  bought  the  goods  in  his  name  and 
under  his  authority.  They  were  received  as  his  for  the 
use  of  his  family.  He  had  the  benefit  of  them,  and 
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became  liable  to  the  plaintiffs  for  the  payment  of  the  pur- 
chase. That  was  fraudulently  incurred,  and  he  was  lawfully 
held  to  bail  by  the  order  made,  for  the  debt  that  had  been 
created. 

The  order  appealed  from  should  be  reversed,  with  ten  dol- 
lars costs,  and  also  disbursements,  and  the  motion  made 
should  be  denied  with  costs. 

DAVIS,  P.  J. —  I  am  impressed  with  the  belief  that  the 
larger  purchases  were  made  of  plaintiffs  and  others  on  the  eve 
of  failure  with  the  intention  of  providing  for  that  event. 
The  courts  should  scrutinize  with  severity  transactions  so 
suspicious  in  their  character,  otherwise  dealers  may  be  vic- 
timized by  customers  in  whom  they  have  implicit  confidence, 
but  whose  circumstances  lead  them  to  take  advantage  of  such 
confidence  in  preparation  for  approaching  bankruptcy.  I 
concur  in  the  conclusions  reached  by  my  brother  DANIELS. 
VOL.  LI  51 
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SUPKEME  COURT. 

AMERICAN  GROCER  PUBLISHING  ASSOCIATION  agt.  THE  GROCER 
PUBLISHING  COMPANY. 

Injunction  to  protect  the  name  of  a  newspaper  —  violation  of  a  trade  mark. 

The  rule  is,  that  where  the  whole  equity  of  a  complaint  is  denied,  the 
injunction  ought  not  to  be  continued  pendente  lite. 

But  any  evasion  in  not  responding  to  the  charges  in  the  bill,  or  any 
extreme  improbability  in  the  statement  of  the  defendant,  will  induce 
the  court  to  retain  the  injunction. 

A  court  of  equity  will  protect  a  person  in  the  use  of  a  trade  mark,  such  as 
the  name  of  a  newspaper,  although  the  name  adopted  is  one  that  belongs 
to  the  language  of  the  country  and  may  be  employed  in  any  way,  or  for 
any  purpose,  which  will  not  defraud  individuals  or  deceive  the  public. 

In  this  case,  held,  that  after  carefully  inspecting  the  two  papers,  it  could 
not  be  said  that  the  resemblance  between  them  was  such  as  to  justify 
the  court,  on  a  motion,  to  determine  that  the  defendant's  paper  was 
intended  to  be  passed  off  upon  the  public,  nor  that  it  would  be  likely  to 
be  purchased  by  the  customers  of  the  plaintiffs  as  and  for  the  plaintiffs' 
paper.  Injunction  denied. 

New  York  Supreme  Court,  General  Term,  June,  1876. 
Mr.  Andrews,  for  plaintiff. 
Mr.  Porter^  for  defendant. 

LAWRENCE,  J.  —  The  answer  and  the  affidavits  read  on  the 
part  of  the  defendants  on  the  motion  to  continue  the  injunc- 
tion herein,  pendente  lite,  deny  in  very  positive  terms  the 
allegations  in  the  complaint,  and  in  the  moving  affidavits  on 
which,  the  injunction  was  granted  and  on  which  its  continu- 
ance is  asked  for.  The  rule  undoubtedly  is,  that  where  the 
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whole  equity  of  a  complaint  is  denied,  the  injunction  ought 
not  to  be  continued  pendente  lite  (Finnegan  agt.  Lee,  18 
How.  P.  R.,  186,  187 ;  Leen  agt.  Need,  7  Rob.,  67 ;  Blatch- 
ford  agt.  N.  T.  and  N.  H.  R.  R.,  7  Abb.,  322).  Any  eva- 
sion in  not  responding  to  the  charges  in  the  bill  or  any 
extreme  improbability  in  the  statement  of  the  defendant 
will,  however,  induce  the  court  to  retain  the  injunction 
(Moore  agt.  Hylton,  Der.  Eq.  R.,  429 ;  Williams  agt.  Hull, 
1  Bland,  195 ;  Shier  agt.  Coe,  2  Bos.,  661 ;  Leen  agt.  Need, 
7  Rob.,  67).  It  was  held  in  the  case  of  Matsell  agt.  Flana- 
gen,  2  Abb.  \_N.  S.~]  459)  that  a  court  of  equity  will  protect  a 
person  in  the  use  of  a  trade  mark,  such  as  the  name  of  a 
newspaper,  although  the  name  adopted  is  one  that  belongs  to 
the  language  of  the  country  and  may  be  employed  in  any 
way,  or  for  any  purpose,  which  will  not  defraud  individuals 
or  deceive  the  public ;  that  the  doctrine  of  the  protection  of 
trade  marks  does  not  depend  entirely  upon  invasion  of  indi- 
vidual rights,  but  upon  the  broad  principles  of  protecting  the 
public  from  deceit,  and  in  that  case  it  was  .held  that  the 
defendants  were  engaged  in  selling  and  publishing  a  paper 
which,  from  its  general  character  and  appearance,  was  a 
fraudulent  simulation  of  the  plaintiff's  newspaper,  and  that 
from  an  inspection  of  the  paper  it  was  apparent  that  the 
defendants'  paper  was  designed  to  and  did  in  fact  mislead  the 
public  (2  Alb.  \_N.  &],  463).  In  that  case  the  preliminary 
injunction  was  continued. 

I  stated  on  the  argument  of  this  case,  that  if  upon  an 
inspection  of  the  defendants'  paper  it  should  appear  to  me 
that  it  was  an  imitation  or  simulation  of  the  paper  of  the 
plaintiffs',  and  as  such  designed  to  mislead  the  public,  the 
injunction  would  be  continued.  After  carefully  inspecting 
the  two  papers,  I  cannot  say  that  the  resemblance  between 
them  is  such  as  to  justify  me,  on  a  motion,  in  determining 
that  the  defendants'  paper  was  intended  to  be  passed  off  upon 
the  public,  nor  that  it  would  be  likely  to  be  purchased  by  the 
customers  of  the  plaintiffs',  as  and  for  the  plaintiffs'  paper. 
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The  defendants  produce  several  affidavits  from  those  acquainted 
with  the  plaintiffs'  paper,  which  repel  such  a  conclusion,  and 
which  certainly  meet  the  plaintiffs'  allegations  in  that  respect. 
The  allegation  that  orders  were  given  to  the  defendants' 
agent  to  procure  similar  type  to  that  used  by  the  plaintiffs  in 
printing  their  paper  is  also  controverted  by  the  defendants' 
affidavits.  The  circular  addressed  by  the  editor  of  the 
defendants'  paper,  who  was  formerly  the  editor  of  the  plain- 
tiffs' paper,  is  quite  explicit  in  its  statements  that  Mr.  Price 
has  assumed  the  editorial  charge  of  another  newspaper,  and 
any  one  subscribing  for  the  new  paper  in  consequence  of  the 
receipt  of  that  circular  certainly  cannot  be  supposed  to  have 
believed  that  he  was  subscribing  for  the  American  Grocer. 

This  case,  therefore,  to  me,  as  it  now  stands,  seems  to 
come  within  the  rule  laid  down  in  Snowden  agt.  Noah  (1 
Hopkins'  Chancery  Rep.,  347).  In  that  case  the  chancellor 
held  that  a  newspaper  establishment  is  a  subject  of  property 
and  of  contract,  and  that  the  right  jto  it  may  be  protected  by 
a  court  of  equity,  and  that  a  person  who  had  sold  such  an 
establishment  has  no  right  to  continue  a  publication  as  the 
same,  but  that  he  may  set  up  a  different  rival  paper.  He 
also  held,  that  if  the  question  whether  the  rival  paper  is  the 
same  or  different  be  doubtful,  that  doubt  is  a  sufficient  reason 
to  refuse  an  injunction  and  to  leave  the  parties  to  their  reme- 
dies at  law. 

That  case  very  closely  resembles  the  case  now  under  con- 
sideration in  most  of  its  essential  features.  The  defendant 
Noah  was  the  editor,  but  not  the  proprietor,  of  the  news- 
paper establishment  called  the  National  Advocate,  and  imme- 
diately after  the  sale  of  that  establishment  to  the  complainants 
by  its  former  proprietor,  Noah  established  another  newspaper 
under  the  title  of  the  New  York  National  Advocate.  This 
new  gazette  was  sent  to  the  subscribers  of  the  former  National 
Advocate,  and  Noah  solicited  and  continued  to  solicit  the 
support  of  the  patrons  of  the  former  paper  and  of  the  public 
to  his  newspaper.  The  chancellor,  in  his  opinion  in  the  case, 
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says:  "  The  business  of  printing  and  publishing  newspapers 
being  equally  free  to  all,  the  loss  to  one  newspaper  establish- 
ment which  may  follow  from  the  competition  of  any  rival 
establishment  is  merely  a  consequence  of  the  freedom  of  this 
occupation,  and  gives  no  claim  to  legal  redress."  Then,  after 
stating  as  above  mentioned,  that  newspaper  property,  like 
any  other,  is  entitled  to  the  protection  of  the  laws,  he  con- 
tinues :  "  The  subject  in  respect  to  which  an  injunction  is 
asked  is  what  is  called  the  good-will  of  the  establishment,  or 
the  custom  and  support  which  the  National  Advocate  had 
before  received  from  its  subscribers  and  patrons,  or  from  the 
public.  The  effort  of  Noah  is  to  obtain  for  his  newspaper 
the  support  of  the  public  in  general,  and  especially  the  cus- 
tom and  good-will  of  the  friends  of  the  National  Advocate. 
This  object  is  distinctly  avowed,  and  an  open  appeal  is  made 
to  the  friends  of  the  National  Advocate  and  to  the  public  to 
give  their  support  to  the  new  paper.  *  *  * 

"  The  open  appeal  made  to  the  public  in  favor  of  the  new  jour- 
nal as  a  new  and  distinct  paper  seems  to  remove  from  this  case 
every  objection.  Noah  is  at  liberty  to  invite  the  subscribers 
and  patrons  of  the  National  Advocate  to  give  him  their  sup- 
port, and  they  are  entirely  free  to  accept  or  reject  his  invita- 
tion. They,  like  others,  may  give  their  support  to  either,  or 
neither,  or  both,  of  these  papers."  He  then  states  that  the 
name  of  the  new  paper  is  sufficiently  distinct  from  Snowden's 
paper  to  apprise  all  persons  that  they  are  really  different 
papers.  The  resemblance  in  the  names  of  the  papers  in  that 
case  was  as  great  as  in  this.  That  case  seems  to  be  conclu- 
sive, on  a  mere  motion  to  continue  an  injunction,  of  the 
present  case.  Price  seems  to  me  to  have  done  in  this  case 
very  much  what  Noah  did  in  the  case  decided  by  chancellor 
SANDFORD. 

It  may  turn  out,  upon  a  trial  of  this  cause,  that  the  denials 
of  the  defendants  are  false,  but  on  their  face  they  warrant  the 
defendants. 

In  making  the  rule  referred  to  at  the  commencement  of 
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this  opinion,  I  do  not  intend  to  be  understood  as  passing,  in 
any  sense,  upon  the  merits  of  this  case,  it  being  sufficient  to 
say  that  under  decisions  in  thoroughly  considered  cases  the 
plaintiffs,  at  the  present  stage  of  their  case,  are  not  entitled 
to  an  injunction. 

There  is  another  consideration  which  has  impressed  me 
strongly  in  determining  as  to  the  proper  disposition  to  be 
made  of  this  motion.  If  the  injunction  should  be  continued, 
the  business  of  the  defendant  will  be  entirely  suspended  until 
a  trial  of  the  cause  can  be  had,  and  if  upon  the  trial  it  should 
appear  from  the  facts  in  the  case  that  the  plaintiffs  are  not 
entitled  to  the  relief  which  they  seek,  the  damage  to  the 
defendant  may  be  irreparable.  On  the  other  hand,  the  plain- 
tiffs have  ample  remedy  at  law  for  any  wrong  which  they 
may  sustain  by  reason  of  the  wrongful  acts  of  the  defendant 
if  such  wrongful  acts  can  be  proven. 

In  the  language  of  HARRIS,  J.  (19  Barb.,  379),  in  Bruce  agt. 
Del.  and  Hud.  Can.  Co.,  "  some  regard  should  be  had  to  the 
nature  and  extent  of  the  injury  which  the  plaintiff  would 
suffer  if  the  injunction  be  withheld,  and  also  to  the  conse- 
quences to  the  defendants  if  it  be  granted."  And  after  stat- 
ing that  the  loss  which  the  plaintiff  would  sustain,  assuming 
him  to  be  right  in  his  claim,  would  be  trifling  and  easily 
compensated  in  damages,  while  an  injunction  pending  litiga- 
tion might  prove  disastrous  to  the  defendants  beyond  the 
power  of  the  plaintiff  to  make  compensation,  he  concludes : 
"  Under  such  circumstances  the  plaintiff,  if  right,  could  afford 
to  wait  until  his  rights  should  be  declared  by  the  judgment 
of  a  competent  tribunal.  Then,  indeed,  he  would  be  entitled 
to  protection  in  the  enjoyment  of  those  rights,  of  however 
little  value  they  might  be,  and  however  much  the  defendants 
might  suffer  as  the  consequence  of  such  protection." 

Concurring  in  these  views  as  fully  and  fairly  stating  the 
rule  to  be  followed  in  motions  of  this  character,  and  applying 
such  rule  to  the  case  before  me,  I  reach  the  conclusion  that 
the  motion  to  continue  this  injunction  must  be  denied. 
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SUPREME  COURT. 

WILLIAM  E.  CLARK  agt.  PHEBE  IGELSTROM  et  al. 
Mortgage  foredosure  —  answer — payment. 

It  has  always  been  the  rule,  that  when  the  mortgagor  attempts  to  make  a 
payment  to  the  mortgagee  upon  the  principal  of  a  bond,  if  the  bond  is 
not  produced,  he  makes  such  payment  at  his  peril ;  and  if  it  should  turn 
out  that  the  bond  has  been  assigned  and  is  held  at  the  time  of  the  pay- 
ment by  another  party,  it  is  not  a  good  payment, 

The  facts  herein,  in  reference  to  the  alleged  payment,  brings  this  case 
decidedly  within  the  above  rule.  Judgment  for  plaintiff,  with  costs. 

*  Special  Term,  February,  1873. 
ACTION  to  foreclose  mortgage ;  answer,  payment. 
Paddock  <&  Cannon,  for  plaintiff. 
W.  H.  PecMam,  for  defendants. 

VAN  BRUNT,  J.  —  The  defendant  in  this  action  claims  that 
Leander  Buck,  the  mortgagee,  agreed  to  take  the  pay  for  this 
mortgage  in  furniture,  and  that  this  furniture  was  delivered, 
and  the  mortgage  debt  thereby  paid. 

The  bond  and  mortgage  bear  date  October  1st,  1870,  and 
were  assigned  and  delivered  by  Buck  to  the  plaintiff  about 
November  4th,  1870.  It  will  not  be  claimed  that  if  this 
agreement  to  receive  furniture  was  made  by  Buck  after  the 
mortgage  was  assigned  by  Buck  to  the  plaintiff,  and  while 
the  bond  and  mortgage  was  in  plaintiff's  possession,  that  the 
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plaintiff  is  bound  by  such  agreement.  The  assignment  was 
recorded  November  5,  1870,  and  the  case  of  Belden  agt. 
Meeker  (47  N.  Y.,  307),  would  seem  to  hold  that  the  record- 
ing of  the  assignment  was  constructive  notice  to  all  the  world 
of  the  fact  that  the  mortgage  had  been  assigned. 

Whether  this  rule  is  the  true  one  or  not,  it  has  always  been 
the  rule  that  when  the  mortgagor  attempts  to  make  a  pay- 
ment to  the  mortgagee  upon  the  principal  of  a  bond,  if  the 
bond  is  not  produced,  he  makes  such  payment  at  his  peril, 
and  if  it  should  turn  out  that  the  bond  has  been  assigned 
and  is  held  at  the  time  of  the  payment  by  another  party,  it 
is  not  a  good  payment.  Therefore,  unless  this  payment  was 
made  before  November  5th,  1870,  it  was  not  a  good  payment. 

The  defendant's  story  is  that  he  agreed  to  buy  a  house  of 
Mr.  Buck,  and  that  Buck  agreed  to  take  furniture  for  $9,000 
of  the  consideration  money.  That  Buck  afterwards  said  he 
did  not  want  to  take  so  much  furniture  then  and  would  only 
take  furniture  for  $6,000,  and  would  take  a  mortgage  for  the 
$3,000,  and  that  the  transaction  was  closed  on  that  basis,  and 
the  mortgage  in  suit  executed  and  delivered.  That  subse- 
quently Buck  said  he  would  take  furniture  for  the  $3,000 
mortgage,  and  that  the  $3,000  worth  of  furniture  to  pay  the 
mortgage  was  either  ordered  or  delivered,  I  think  he  said 
delivered,  by  October  12th,  1870,  the  date  of  a  bill  produced 
by  the  defendant. 

There  is  one  circumstance  which  seems  to  me  to  show  con- 
clusively that  this  statement  is  untrue. 

The  bond  and  mortgage  were  not  executed  until  October 
17th,  1870,  five  days  after  the  defendants  claim  to  have  paid 
it.  Now  the  defendants  never  would  have  executed  this 
mortgage  if  it  had  already  been  paid.  It  is  impossible  to 
give  any  reason  for  their  doing  so.  People  do  not  execute 
mortgages  upon  their  property  after  they  have  paid  the  debt. 
It  may  be  said  that  the  defendant  was  mistaken  about  the 
date,  but  he  swore  positively  that  he  never  made  out  a  bill 
for  goods  before  they  were  delivered,  and  the  bill  which 
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he  produces  bears  date  October  twelfth.  In  view  of  this 
circumstance,  the  account  of  this  transaction  as  given  by  Mr. 
Buck,  is  decidedly  the  most  consistent  with  the  other  circum- 
stances of  the  case,  and  I  have  no  doubt  that  all  this  $3,000 
of  furniture  was  delivered  subsequent  to  the  assignment  of 
the  mortgage  to  the  plaintiff. 

The  plaintiff  must,  therefore,  have  judgment,  with  costs. 
VOL.  LI.         52 
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SURROGATE'S   COURT. 

IN  THE  MATTER  OF  THE  ESTATE  OF  WILLIAM  J.  VAN  DUZER. 
Liability  of  executrix  for  trust  funds,  after  being  commingled  with  other  funds. 

Where  an  executrix  wrongfully  commingles  trust  funds,  arising  from 
trust  property  sold  by  the  testator,  with  other  funds  of  the  estate,  such 
wrongful  act  of  the  executrix  cannot  prevent  the  payment  by  her  to 
the  cestui  que  trust  of  the  amount  of  the  trust  fund  in  preference  to  an 
ordinary  debt  of  the  estate;  and  if  needs  be  in  preference  to  funeral 
and  other  expenses. 

New  York,  August,  1876. 

CALVIN,  Surrogate.  —  The  question  submitted  in  this  mat- 
ter is,  whether  John  R.  Graham,  the  petitioner,  is  entitled  to 
a  preference  over  the  ordinary  creditors  of  the  estate  under 
the  following  circumstances :  The  testator  received  a  wagon 
of  the  petitioner  to  sell  on  commission  with  instructions  to 
sell  the  same  for  $250,  and  that  the  balance,  over  and  above 
that  sum,  should  be  retained  by  the  testator  for  his  commis- 
sion. A  sale  of  the  wagon  was  made  by  the  testator  in  his 
lifetime,  in  payment  of  which  he  took  a  check  or  draft,  pay- 
able to  his  order ;  which  draft,  after  his  decease,  was  collected 
by  the  executrix,  and  the  proceeds  of  which  have  been  retained 
by  her.  On  the  part  of  the  claimant  it  is  urged  that  the 
wagon  in  question  and  the  purchase-price  to  the  amount  of 
$250  was  a  trust  in  the  hands  of  the  testator,  and  that  he  had 
no  power,  by  any  act  of  his,  to  divest  the  trust  impressed 
upon  it  by  the  parties,  and  that  the  representative  of  the 
estate  could  take  only  the  property  belonging  to  the  testator, 
and  had  no  right  or  power  to  divest  the  claimant  of  his  own- 
ership of  the  money  received  for  his  property.  This  claim  is 
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sought  to  be  resisted  on  the  ground  that  the  specific  money 
having  been  deposited  to  the  credit  of  the  executrix  with 
other  funds,  cannot  be  traced  by  any  ear-mark,  and  that 
thereby  the  trust  is  changed  to  an  ordinary  obligation  against 
the  estate. 

The  surrogate  in  his  decision  says :  "  In  Moses  agt.  Murga- 
troyd  (1  Johnson  Ch.  R. ,  118)  it  is  decided  that  property 
held  in  trust  does  not  pass  to  the  representatives  of  the 
trustee,  but  as  long  as  it  can  be  traced  and  distinguished  it 
enures  to  the  benefit  of  the  cestui  que  trust."  To  the  same 
effect  see  Kip  agt.  Bank  of  N.  Y.  (10  Johnson,  63).  In 
Van  Alleyn  agt.  Com.  Am.  Nat.  Bank  (52  N.  Y.,  1),  after 
an  examination  of  several  authorities,  it  is  held,  substantially, 
that  the  deposit  of  trust  funds  commingled  with  others  does 
not  divest  the  fund  of  its  trust  character  or  prevent  the  cestui 
que  trust  from  enforcing  his  right  thereto  ;  and  in  that  case 
chief  justice  OHUECH  cites  with  approbation,  on  page  8, 
the  decision  of  the  court  of  appeals  in  chancery  reversing  the 
master  of  the  rolls  in  Pennell  agt.  Dessell  (4  De  Gex,  M.  & 
Cr.,  372J,  in  which  lord  justice  KNIGHT  BRUCE  says :  "  When 
a  trustee  pays  trust  money  into  a  bank  to  his  credit,  the 
account  being  a  simple  account  with  himself,  not  marked  or 
distinguished  in  any  other  manner,  the  debt  thus  constituted 
from  the  bank  to  him  is  one  which,  as  long  as  it  remains  due, 
belongs  specifically  to  the  trust  as  much  and  as  effectually  as 
money  so  paid  would  have  done  had  it  specifically  been  placed 
by  the  trustee  in  a  particular  repository  and  so  remained  ; 
that  is  to  say,  if  the  specific  debt  shall  be  claimed  on  behalf 
of  the  cestui  que  trust,  it  must  be  deemed  specifically  theirs. 
This  state  of  things  would  not,  I  apprehend,  be  varied  by 
the  circumstances  of  the  bank  holding  also  for  the  trustee, 
or  owing  also  to  him,  money  in  every  sense  his  own." 

Lord  justice  TURNER  in  considering  the  same  case,  alter 
stating  that  if  trust  funds  be  paid  'into  a  bank  to  the  credit 
of  the  trustee  it  would  belong  to  the  trust  and  not  to  the 
private  estate  of  the  trustee,  makes  this  inquiry :  "  Then 
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suppose  the  trustee  subsequently  pays  in  moneys  of  his  own, 
not  belonging  to  the  trust,  to  the  same  account,  would  the 
character  of  the  moneys  which  he  had  before  paid  in  of  the 
debt  which  had  before  accrued  be  altered  ? " 

The  principle  involved  in  this  case  is,  it  seems  to  me, 
whether  by  a  wrongful  act  in  commingling  the  trust  fund 
with  the  others  by  the  executrix,  can  divest  the  cestui  que 
trust  of  his  right  to  the  money  as  such. 

The  rights  of  the  creditors,  in  whose  interest  the  executrix 
resists  a  preferential  claim  of  the  cestui  que  trust,  are  not 
affected  by  the  enforcement  of  the  rights  of  the  cestui  que 
trust,  because  neither  the  property  nor  its  proceeds  ever 
belonged  to  the  testator  or  to  the  creditors ;  and  to  hold  that 
by  the  commingling  of  the  trust  funds  with  others  the  charac- 
ter of  the  trust  was  lost  and  the  fund  made  applicable  to  the 
payment  of  the  ordinary  creditors  of  the  estate,  would  be  to 
allow  the  representative  of  the  estate,  by  his  wrong,  to  vest 
the  trust  fund  in  the  trustee  or  his  representative  —  a  prin- 
ciple hostile  to  well  settled  law  and  repugnant  to  every 
principle  of  justice ;  and  I  am  of  opinion  that  the  claimant, 
cestui  que  trust,  is  entitled  to  be  paid  in  full  the  amount  of 
his  claim  in  preference  to  any  ordinary  debt  of  the  estate, 
and  if  need  be  in  preference  to  funeral  and  other  expenses. 
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MAGEE  agt.  MANHATTAN  LIFE  INS.  Co. 

Discharge  of  surety. 

In  an  action  on  the  bond  of  an  insurance  agent,  conditioned  for  the 
agent's  paying  over  to  the  company  all  moneys  belonging  to  it  which  he 
should  receive,  the  defendant  pleaded  that  the  company  had  concealed 
from  him  the  fact  that  the  agent  was  at  the  time  indebted  to  the  com- 
pany, and  that  the  company  also  required  an  agreement  by  the  agent 
that  all  his  commissions  should  be  applied  to  pay  said  indebtedness,  and 
that  if  he  had  been  informed  of  the  indebtedness  and  the  agreement  he 
would  not  have  signed  the  bond: 

Held,  that  the  plea  was  bad;  the  agreement  of  the  agent  to  apply  his 
commissions,  or  money  belonging  to  him  derived  from  any  source,  in 
payment  of  a  pre-existing  debt  to  the  company,  had  no  such  connection 
with  what  the  sureties  stipulated  for,  as  gave  them  a  right  to  be  informed 
on  the  subject,  except  to  inquiries  they  might  have  made,  but  did  not, 
before  the  bond  was  executed. 

October  Term,,  1875.- 

IN  EREOB  to  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Alabama. 

Mr.  justice  SWAYNE  delivered  the  opinion  of  the  court. 

The  defendant  in,  error  sued  the  plaintiffs  in  error  upon  a 
bond  which  recited  that  Henry  Yoorhes  had  been  appointed 
an  agent  of  the  insurance  company,  and  was  conditioned  for 
his  paying  over  to  the  company  all  moneys  belonging  to  it 
which  he  should  receive.  The  breach  alleged  was  that  he 
had  received  such  moneys  which  he  had  failed  to  pay  over. 

The  defendants  pleaded  three  pleas  : 

1.  That  Yoorhes  had  paid  over  all  moneys  belonging  to 
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the  company  which  he  received  after  the  execution  of  the 
Ibond. 

2.  That  at  the  time  of  the  execution  of  the  bond,  Yoorhes, 
as  such  agent,  was  indebted  to  the  company,  and  that  there 
was  an  agreement  between  him  and  the  company  that  all 
moneys  received  by  Voorhes  should  be  credited  upon  this 
indebtedness ;  that  these  facts  were  concealed  from  the 
defendants,  and  that  all  the  moneys  so  received  were  so 
credited. 

1.  That  the  plaintiffs  required  the  giving  of  this  bond  on 
a  condition  on  which  only  they  would  retain  Voorhes  in  their 
employment  as  such  agent ;  that  they  required  further,  an 
agreement  by  Yoorhes  that  all  his  commissions  thereafter 
earned  should  be  applied  to  his  past  indebtedness  to  the  com- 
pany ;  that  they  were  so  applied ;  that  the  defendants  were 
ignorant  of  the  indebtedness  and  of  this  agreement ;  that  if 
they  had  been  informed  of  them  they  would  not  have  exe- 
cuted the  bond,  and  that  the  agreement  ,as  to  the  commissions 
"and  its  execution  was  a  fraud  on  them,  and  that  the  bond  as 
to  them  was  thereby  avoided. 

The  third  plea  was  demurred  to,  and  the  demurrer  was 
sustained  and  issue  was  taken  upon  the  first  and  second 
pleas.  The  jury  found  for  the  plaintiff,  and  the  court  gave 
judgment  accordingly. 

The  only  question  presented  for  our  determination  is  as  to 
the  sufficiency  of  the  third  plea.  The  demurrer  admits  the 
substantial  facts  which  the  plea  avers.  Does  the  agreement 
as  to  the  commissions  and  the  circumstances  that  it  was 
unknown  to  the  sureties,  and  not  communicated  to  them  by 
the  company,  exonerate  the  sureties  from  liability  upon  the 
bond? 

A  surety  is  "  a  favored  debtor."  His  rights  are  zealously 
guarded,  both  at  law  and  in  equity.  The  slightest  fraud  on 
the  part  of  the  creditor,  touching  the  contract,  annuls  it. 
Any  alteration  after  it  is  made,  though  beneficial  to  the 
surety,  has  the  same  effect.  His  contract,  exactly  as  made,  is 
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the  measure  of  his  liability,  and  if  the  case  against  him  be 
not  clearly  within  it,  he  is  entitled  to  go  acquit  (Ludlow 
agt.  Symonds,  2  Game's  Cases,  1 ;  Miller  agt.  Stewart,  9 
Wheat.,  681).  But  there  is  a  duty  incumbent  on  him ;  he 
must  not  rest  supine,  close  his  eye  and  fail  to  seek  important 
information  within  his  reach.  If  he  does  this,  and  a  loss 
occurs,  he  cannot,  in  the  absence  of  fraud  on  the  part  of  the 
creditor,  set  up  as  a  defense  facts  then  first  learned  which  he 
ought  to  have  known  and  considered  before  entering  into  the 
contract  (Kerr  on  Fraud  and  Mistake,  96).  Vigilantibus 
et  non  dormentibus  jura  subveniunt.  Where  one  of  two 
innocent  parties  must  lose,  and  one  of  them  is  in  fault,  the 
law  throws  the  burden  of  the  loss  upon  him  (Hearne  agt. 
Nichols,  1  Salk.,  289).  It  may  be  well,  before  examining 
the  question  arising  upon  the  plea,  to  advert  to  some  of  the 
points  bearing  upon  the  subject,  which  have  been  adjudged 
in  authoritative  cases.  A  fraudulent  concealment  is  the  sup- 
pression of  something  which  the  party  is  bound  to  disclose 
(Kerr,  supra,  95).  To  constitute  fraud,  the  intent  to  deceive 
must  clearly  appear  (Spofford  agt.  Newson,  9  Iredell  Law, 
507).  The  concealment  must  be  willful  and  intentional  (De 
Gol.  on  Ouar.  and  Sur.,  366). 

The  test  is,  whether  one  of  the  parties  knowingly  suffered 
the  other  to  deal  under  a  delusion  (2  Kentfs  Com.,  Comst. 
ed.,  643).  The  mere  relation  of  principal  and  surety  does 
not  require  the  voluntary  disclosure  of  all  the  material  facts 
in  .all  cases.  The  same  rule  as  to  disclosures  does  not  apply 
in  cases  of  principal  and  surety  as  in  cases  of  insurance  on 
ships  or  lives  (North  Brit.  Ins.  Co.  agt.  Loyd,  10  Exch., 
533).  In  this  case  a  former  guarantor  was  discharged  and 
others  taken  in  his  place.  The  fact  of  the  prior  guaranty 
was  not  disclosed.  The  subsequent  guarantors  made  no 
inquiry,  and  they  were  held  to  be  liable.  If  the  surety 
desires  information,  he  must  ask  for  it.  The  creditor  is  not 
bound  to  volunteer  it.  An  undisclosed  prior  debt  will  not 
affect  the  validity  of  the  contract  (Hamilton  agt.  Watson, 
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12  Clarke  &  F.,  119).  If  the  creditor  be  applied  to,  he  must 
make  a  full  and  frank  communication  (De  Golyer,  supra, 
367).  One  took  a  note  from  another  whom  he  knew  to  be 
insolvent,  and  did  not  disclose  the  fact  to  a  person  who 
became  surety.  It  was  held  that  the  surety  was  bound,  and 
that  the  payee  had  a  right  to  presume  he  was  aware  of  the 
insolvency  of  the  principal  (Ham  agt.  Greve,  3±Ind.,  18). 

To  render  the  general  allegation  of  concealment  sufficient 
in  a  pleading,  it  is  necessary  also  to  aver  that  the  creditor 
either  procured  the  surety's  signature  or  was  present  when 
the  instrument  was  executed,  and  then  misrepresented  or 
concealed  essential  facts  which  should  have  been  disclosed, 
otherwise  the  allegation  of  fraud  is  only  the  pleader's  deduc- 
tion (Burks  agt.  Wonterlein,  6  Bush,  24).  In  this  case  the 
court  said  :  "  The  principal  may  have  presented  her  "  (the 
payee)  "  the  note,  signed  in  her  absence,  when  she  could  have 
made  no  communication  to  the  surety,  and  could,  therefore, 
have  been  guilty  of  neither  misrepresentation  nor  conceal- 
ment, and  the  general  allegation  of  concealment  does  not 
negative  the  idea  of  her  absence  "  (Id.).  In  such  circum- 
stances the  creditor  is  under  obligation,  legal  or  moral,  to 
search  for  the  surety  and  warn  him  of  the  danger  of  the  step 
he  is  about  to  take.  No  case  has  gone  so  far  as  to  require 
this  to  be  done  (Wyeihes  agt.  Labouchere,  3  De  Gex  &  J., 
609).  The  creditor  is  not  bound  to  inform  the  intended  surety 
of  matters  affecting  the  credit  of  the  debtor,  or  of  any  circum- 
stances unconnected  with  the  transaction  in  which  h^  is 
about  to  engage  (Id.}. 

It  appears  by  the  record  in  this  case  that  the  plaintiff  was 
a  corporation  of  the  city  of  New  York  ;  that  Yoorhes  was  the 
agent  of  the  company  at  Mobile,  in  the  state  of  Alabama,  and 
that  parties  to  the  bond  were  all  of  that  city.  The  plea  does 
not  set  forth  any  of  the  circumstances  attending  the  execu- 
tion and  deli  very,  of  the  bond.  It  does  not  aver  that  there 
was  any  misapprehension,  any  thing  fraudulently  kept  back, 
or  any  opportunity  to  make  disclosures  on  the  part  of  the 


NEW  YOEK  PRACTICE  REPORTS.  417 

Magee  agt.  Manhattan  Life  Insurance  Company. 

company,  or  any  inquiry  by  the  sureties,  before  the  bond  was 
delivered.  Nor  is  it  averred  that  the  company  was  aware 
that  the  sureties  were  ignorant  of  the  facts  complained  of.  It 
is,  perhaps,  to  be  inferred  from  the  plea  that  the  fact  was  —  as 
the  record,  aside  from  the  plea,  shows  it  to  have  been  —  that 
the  bond  was  executed  at  Mobile  and  sent  by  Voorhes,  by 
mail,  to  the  company  in  New  York.  If  this  were  so  the 
company,  upon  receiving  it,  was  under  no  obligation  to  make 
any  communication  to  the  sureties.  The  validity  of  the  bond 
could  not  depend  upon  their  doing  so.  The  company  had  a 
right  to  presume  that  the  sureties  knew  all  they  desired  to 
know  and  were  content  to  give  the  instrument  without  any 
further  information  from  any  source.  Under  these  circum- 
stances, it  was  too  late  after  the  agreement  to  set  up  this 
defense. 

There  is  another  objection  to  the  plea.  There  was  nothing 
fraudulent  in  the  agreement.  The  obligation  of  the  agent 
was  simply  to  pay  over  the  money  of  the  company  which  he 
should  receive.  This  the  sureties  guaranteed  that  he  would 
do.  To  do  it  was  a  matter  of  common  honesty  ;  not  to  do  it 
was  a  fraud.  The  agreement  of  the  agent  to  apply  money 
belonging  to  him,  derived  from  any  source,  in  payment  of  a 
pre-existing  debt  to  the  company  had  no  such  connection 
with  what  the  sureties  stipulated  for  as  gave  them  a  right  to 
be  informed  on  the  subject,  except  in  answer  to  inquiries 
they  might  have  made.  They  made  none,  and  there  was  no 
obligation  on  the  part  of  the  company  to  volunteer  the 
disclosure. 

On  both  these  grounds  the  plea  was  bad,  and  the  demurrer 
was  properly  sustained. 

The  judgment  of  the  circuit  court  is  affirmed. 
VOL.  LI  53 
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UNITED  STATES  SUPKEME  COUET. 

GAITJS  WHITFIELD,  appellant,  agt.  THE  UNITED  STATES. 
Cotton  sold  to  the  Confederate  States  —  title  to. 

The  Confederate  States  government  could  acquire  title  to  cotton  by  pur- 
chase, and  such  cotton,  at  the  close  of  the  war,  passed  to  the  United 
States. 

In  this  case  the  appellant  sold  his  cotton  to  the  confederacy  and  took  their 
bonds  in  payment.  He  contributed  thereby  directly  to  the  means  of 
prosecuting  the  rebellion.  He  thus  knowingly  devoted  his  cotton  to  the 
war,  and  his  rights  must  follow  its  fortunes.  He  cannot  recover  in  the 
courts  of  the  United  States  the  purchase  money  due  from  the  confed- 
eracy, upon  the  principle  that  a  sale  upon  credit  implies  a  guaranty  of 
the  solvency  of  the  purchaser  until  the  payment  is  made. 

October  Term,  1875. 

APPEAL  from  the  court  of  claims. 

Mr.  chief  justice  WAITE  delivered  the  opinion  of  the  court. 

During  the  war  of  the  rebellion  Whitfield,  a  resident  of 
the  state  of  Alabama,  being  the  owner  of  177  bales  of  cotton, 
raised  by  himself,  sold  it  to  the  Confederate  States  govern- 
ment, agreeing  to  receive  in  payment  the  eight  per  cent 
bonds  of  the  Confederate  States.  In  January,  1865,  payment 
of  the  purchase-price  was  made  and  accepted  in  bonds  of  the 
kind  agreed  upon,  payable  to  bearer,  and  falling  due  in  the 
years  1868,  1871  and  1880.  Whitfield  kept  the  bonds  in  his 
possession,  and  at  the  trial  of  this  case  below  produced  them 
in  open  court.  The  cotton  was  never  taken  away  by  the 
Confederate  States  authorities,  but  remained  in  the  possession 
of  Whitfield  until  September  1st,  1865,  when  it  was  seized 
by  the  treasury  agent  of  the  United  States,  acting  under  color 
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of  the  authority .  of  the  abandoned  and  captured  property 
acts.  After  the  seizure,  fifty-nine  bales  were  restored  to 
Whitfield,  pursuant  to  an  arrangement  made  with  him,  as 
compensation  for  putting  the  cotton  in  good  order,  and  the 
remaining  118  bales  were  sent  forward  to  New  York,  where 
they  were  sold  by  the  cotton  agent  of  the  United  States,  and 
the  proceeds  paid  into  the  treasury.  This  suit  was  brought 
to  recover  these  proceeds. 

In  United  States  agt.  Huckdbee  (16  Watt.,  414),  we  held 
that  real  property  purchased  by  and  conveyed  to  the  Con- 
federate States  during  the  war  passed  to  the  United  States  at 
the  restoration  of  peace,  by  capture,  and  we  sustained  the 
title  of  the  United  States  thus  acquired  against  a  claim  made 
by  the  vendors  of  the  Confederate  States,  that  the  conveyance 
was  obtained  from  them  by  duress.  The  same  principle  was 
recognized  and  acted  upon  in  United  States  agt.  Titus  (21 
WalL,  475).  We  have  thus  decided  that  the  Confederate 
States  government  could  acquire  title  to  real  property  by 
purchase,  and  it  is  not  easy  to  see  why  a  different  rule  should 
be  applied  to  personal .  property.  The  ownership  of  that, 
even  more  than  real  property,  was  required  for  the  opera- 
tions of  the  confederacy.  Contracts  of  sale  made  in  aid  of 
the  rebellion  will  not  be  enforced  by  the  courts,  but  completed 
sales  occupy  a  different  position.  As  a  general  rule,  the  law 
leaves  the  parties  to  illegal  contracts  where  it  finds  them,  and 
affords  relief  to  neither.  A  sale  of  personal  property,  when 
completed,  transfers  to  the  purchaser  the  title  of  the  property 
sold. 

Whitfield's  sale  in  this  case  was  not  on  credit,  but  for 
bonds  which  passed  from  hand  to  hand  as  money.  The 
transaction,  in  this  respect,  was  not  different  from  a  sale  to  the 
United  States  for  any  of  their  public  securities  payable  at  a 
future  day.  The  sale  was  completed  when  the  bonds  were 
accepted  in  payment.  The  title  then  passed  to  the  Confed- 
erate States  without  a  formal  delivery.  From  that  time 
Whitfield  ceased  to  be  the  owner  of  the  cotton. 
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The  claim,  then,  that  he  had  the  right  to  retain  the  posses- 
sion of  the  cotton  until  the  purchase-money  was  paid,  because 
of  the  insolvency  of  the  confederate  government,  is  not 
applicable  to  the  facts  established  by  the  evidence,  as  the 
purchase-money  had  been  paid  before  the  insolvency.  But 
if  this  were  otherwise,  it  is  not  easy  to  see  how  his  claim, 
growing  out  of  his  illegal  contract  as  it  does,  can  be  enforced 
against  the  United  States  in  the  court  of  claims.  In  Sprott 
agt.  United  States  (20  Wall.,  468),  it  was  decided  that  one 
owing  allegiance  to  the  government  of  the  United  States 
could  not  avail  himself  of  the  courts  of  the  country  to  enforce 
a  claim  under  a  contract  by  which,  for  the  sake  of  gain,  he 
knowingly  contributed  to  the  "  vital  necessity  of  the  rebel- 
lion." For  that  reason  we  refuse  to  give  effect  to  a  purchase 
of  cotton  from  the  confederate  government.  This  case  is  not 
distinguishable  from  that  in  principle.  Cotton,  as  we  have 
often  said,  was,  during  the  late  war,  as  much  hostile  property 
as  the  military  supplies  and  munitions  of  war  it  was  used  to 
obtain.  When  Whitfield,  therefore,  sold  his  cotton  to  the 
confederacy  and  took  their  bonds  in  payment,  he  contributed 
directly  to  the  means  for  prosecuting  the  rebellion.  He  says, 
in  his  petition,  it  is  true,  that  his  sale  was  not  made  to  aid 
the  rebellion,  but  the  purchase  was  clearly  for  that  purpose 
and  no  other.  This  he  could  not  but  have  known.  Under 
such  circumstances  "  he  must  be  taken  to  intend  the  conse- 
quences of  his  voluntary  act "  (Hanaur  agt.  Doane,  12  Wall., 
347).  By  his  sale  he  knowingly  devoted  his  cotton  to  the 
war,  and  his  rights  must  follow  its  fortunes.  The  courts  of 
the  country  would  not  relieve  him  against  one  who  held  title 
by  conveyance  from  the  Confederate  States  and  under  that 
title  had  obtained  possession.  Neither  would  they  interfere 
in  behalf  of  a  purchaser  from  the  Confederate  States  to  enforce 
possession  under  his  sale.  But  when  his  possession  has  been 
lost  by  reason  of  his  sale,  no  matter  how,  the  courts  will 
afford  him  no  relief  against  the  loss.  Having  by  his  acts 
entered  the  lists  against  his  rightful  government,  he  cannot, 
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if  he  loses,  ask  it  for  protection  against  what  he  has  vol- 
untarily done.  In  this  case  he  seeks  to  enforce  a  right  growing 
out  of  his  contract  of  sale,  which  was  tainted  with  the  vice 
of  the  rebellion. 

It  was  a  contract  which  could  not  have  been  enforced 
against  him,  and  he  is  equally  powerless  under  its  provisions 
against  others.  He  seeks,  in  effect,  by  this  action  to  recover, 
in  the  courts  of  the  United  States,  the  purchase-money  due 
from  the  Confederate  States,  upon  the  principle  that  a  sale 
upon  credit  implies  a  guaranty  of  the  solvency  of  the  pur- 
chaser until  the  payment  is  made.  We  have  already  seen 
that  such  is  not  his  position  here ;  but  if  it  were,  having  lost 
his  possession,  he  had  no  standing  in  court  for  relief.  He  is 
not  the  owner  of  the  property,  and  his  lien  is  not  one  the 
courts  of  the  United  States  will  enforce. 

The  judgment  of  the  court  of  claims  is  affirmed. 
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SUPREME  COURT. 


IN  THE  MATTER  OF  BENJAMIN  W.  BKISCOE. 
V  \  Habeas  corpus  —  extradition  from  one  state  to  another — arrest  on  civil  process. 

Where  a  person  is  under  arrest  and  in  the  custody  of  the  sheriff  of  the 
county  on  civil  process,  he  can  only  be  discharged  by  the  court  on  habeas 
corpus  for  one  of  the  causes  specified  in  the  statute  (3  R.  8.  [6th  ed.],  p. 
878,  sec.  56),  notwithstanding  that  the  governor  of  the  state  has  issued 
his  mandate  to  the  sheriff  to  deliver  him  up  to  another  state,  upon  extra- 
dition proceedings  and  the  requisition  of  the  governor  of  the  latter 
state. 

Where  the  governor  of  the  state  exercises  the  power  conferred  upon  him 
by  the  federal  constitution,  and  the  act  of  congress  of  February  12, 1793, 
which  has  been  repeatedly  held  constitutibnal  by  the  United  States 
courts,  and  which  makes  it  the  duty  of  the  governor  to  cause  to  be 
arrested  and  delivered  up  any  person  charged  with  crime  in  another 
state,  who  has  fled  to  this  state,  upon  the  demand  of  the  executive  of 
such  other  state,  such  act  of  the  governor  is  not  void  for  want  of  power ; 
but,  on  the  contrary,  in  a  proper  case,  both  the  constitution  and  the  law 
of  congress  imposes  upon  him  a  grave  duty  which  every  moral  reason 
requires  him  to  perform. 

.Where  a  party  is  detained  in  one  state,  because  the  laws  of  that  state  have 
claims  upon  him,  he  cannot  be  extradited  and  taken  to  another  state 
before  the  justice  of  the  state  which  holds  him  has  first  been  satisfied. 

That  is,  the  right  of  the  state  demanding  the  alleged  fugitive,  in  order  that 
he  may  be  compelled  to  answer  to  its  laws,  is  not  superior  to  that  of  the 
state  which  holds  him  for  a  similar  purpose. 

Chambers,  New  York,  September  5,  1876. 

APPLICATION  by  A.  M.  Perkenson,  sheriff  of  Fulton  county, 
state  of  Georgia,  by  habeas  corpus  to  procure  the  delivery  to 
him  of  Benjamin  W.  Briscoe,  an  alleged  fugitive  from  justice 
in  Georgia,  and  ordered  to  be  surrendered  to  him  by  the  gov- 
ernor of  this  state,  upon  the  demand  of  the  governor  of 
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Georgia,  and  now  held  and  detained  by  the  sheriff  of  the 
city  and  county  of  New  York  by  an  order  of  arrest  made  by 
Mr.  justice  DONOHUE,  in  a  civil  action,  pursuant  to  section 
179  of  the  Code. 

Ambrose  H.  Purdy,  for  sheriff  of  Fulton  county,  Georgia, 
and  the  application. 

William  C.  Trull,  for  plaintiffs  in  the  civil  action,  who 
procured  the  order  of  arrest,  and  opposing  application. 

Mr.  jBookstaver,  for  Wm.  C.  Conner,  sheriff  of  the  city  and 
county  of  New  York. 

WESTBROOK,  J.  —  On  the  3d  day  of  July,  1876,  Briscoe 
was  arrested  by  the  sheriff  of  the  county  of  New  York,  in  a 
civil  action  commenced  in  the  supreme  court  of  this  state, 
upon  an  order  of  arrest  made  and  issued  by  Mr.  justice 
DONOHUE,  directing  the  said  sheriff  to  arrest  Briscoe,  and  hold 
him  to  bail  in  the  sum  of  $7,000.  Briscoe  is  now  held  by  such 
sheriff  under  such  order  of  arrest,  and  one  subsequently  issued 
by  Mr.  justice  WESTBROOK,  in  another  action  for  the  sum  of 
$1,800,  in  default  of  bail,  and  the  sheriff  returns  both  of  said 
orders  as  the  causes  for  the  detention  of  said  Briscoe. 

On  the  8th  day  of  July,  1876,  the  governor  of  Georgia 
issued  his  requisition  to  the  governor  of  the  state  of  New 
York  requesting  him  to  return  Briscoe  to  the  state  of  Georgia, 
in  accordance  with  the  laws  of  the  United  States,  and  for  such 
purpose  to  deliver  him  to  A.  M.  Perkenson,  the  petitioner. 
Accompanying  the  requisition  of  the  governor  of  Georgia 
were  the  following  papers  : 

1.  An  affidavit  of  Perkenson,  bearing  date  July  8,  1876, 
that  Briscoe  was  not  in  the  state  of  Georgia,  but  was  in  the 
state  of  New  York. 

2.  A  warrant  for  the  arrest  of  Briscoe,  of  the  date  of  said 
8th  of  July,  1876. 
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3.  A  return  of  C.   C.   Green,   deputy  sheriff  of  Fulton 
county,  Georgia,  that   Briscoe  is  not   to  be  found  in  that 
county. 

4.  A  copy  of  an  indictment  against  A.  J.  "West,  Shelton 
Edwards  and  Benjamin  W.  Briscoe,  charging  that  the  said 
persons,  being  partners  as  commission  merchants,  under  the 
firm  name  of  West,  Edwards  &  Co.,  were  intrusted  by  the  Hol- 
ston   Salt  and  Plaster  Company,  a  corporation  under  and  by 
the  laws  of  the  state  of  Virginia,  with  250  sacks  of  salt,  of  the 
value  of  $500,  and  had  then  and  there,  fraudulently  and  with- 
out the  consent  of  the  company,  converted  the  proceeds  of 
the  said  salt  to  their  own  use,  and  had  failed  to  pay  over  to 
said  company,  on  demand,  such  proceeds,  contrary  to  the  laws 
of  the  said  state  of  Georgia. 

5.  A  certificate  of  one  Collins,  clerk  of  the  court  of  Fulton 
county,  Georgia,  that  the  copy  of  the  indictment  forwarded 
was  a  true  copy. 

6.  A  certificate  of  J.  C.  People,  judge  of  said  court,  that 
Collins,  who  certified  to  the  correctness  of  the  copy  indict- 
ment, was  the  clerk  of  such  court. 

7.  The  certificate  of  the  governor  of  Georgia. 

Upon  the  foregoing  papers,  the  governor  of  the  state  of 
New  York  issued  his  mandate  on  the  22d  of  July,  1876,  to 
the  sheriff  and  other  officers  of  the  state  of  New  York,  to 
arrest  and  secure  Briscoe  in  the  said  state  and  deliver  him 
back  to  the  state  of  Georgia. 

The  petitioner,  Perkenson,  having  demanded  Briscoe  from 
the  sheriff  of  the  county,  who  holds  him  under  the  orders  of 
arrest  before  mentioned,  upon  the  refusal  of  such  sheriff  to 
surrender  him,  applies  to  this  court,  upon  habeas  corpus,  to 
order  Briscoe's  surrender  by  such  sheriff  to  him,  to  the  end 
that  he  may  be  taken  to  Georgia,  there  to  answer  the  indict- 
ment found  against  him. 

The  statement  of  the  case,  which  has  been  given  at  length 
for  the  proper  understanding  of  the  points  made,  shows  that 
questions  of  unusual  interest  and  grave  importance  are  pre- 
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sented,  so  grave  and  important  that  however  pressing  the 
need  of  a  speedy  decision,  the  court  did  not  feel  at  liberty  to 
dispose  of  them  upon  the  argument,  but  reserved  them  for  a 
more  deliberate  and  careful  examination.  Such  examination 
has  been  very  much  aided  by  the  elaborate  briefs  presented 
by  the  coun&el  favoring  and  opposing  the  application,  as  well 
as  by  the  lucid  and  learned  oral  arguments,  which  were  heard 
with  very  great  profit  and  pleasure.  The  results  of  such 
examination  as  we  have  been  able  to  give  will  now  be  stated, 
and  the  various  questions  considered  in  the  order  they  were 
presented. 

From  the  return  to  the  writ  of  habeas  corpus  it  appears 
that  Briscoe  is  in  custody  by  virtue  of  civil  process  from  "  a 
court  legally  constituted,"  and  he  therefore  "  can  only  be  dis- 
charged" upon  this  proceeding  for  one  of  the  causes  specified 
in  the  statute  (3  E.  S.  [6th  ed.~],  p.  878,  sec.  56).  A  reference 
to  that  statute  will  show  that  for  no  such  cause  as  is  here  pre- 
sented has  the  court  power  to  discharge  Briscoe  from  the  cus- 
tody of  the  sheriff,  which  must  be  done  before  he  can  be 
delivered  to  the  custody  of  the  agent  of  the  state  of  Georgia. 
With  these  plain  provisions  in  the  habeas  corpus  act,  limiting 
the  power  of  the  court  when  a  party  is  detained  by  civil  pro- 
cess, it  is  useless  to  examine  the  point  whether  the  writ  is 
ever  maintainable  to  deliver  a  party  from  one  imprisonment  in 
order  to  transfer  him  to  another.  It  is  enough  for  the  pur- 
poses of  this  proceeding  that  the  statute  has  specified  the 
cases  in  which  a  party  detained,  as  Briscoe  is,  can  be  dis- 
charged, and  has  placed  a  prohibition  upon  the  power  to 
release  by  further  declaring  that  only  in  one  of  the  defined 
cases  can  the  prisoner  be  released.  For  this  reason  alone, 
then,  the  writ  must  be  dismissed  and  the  prisoner  remanded, 
and  perhaps  discussion  should  end  here,  but  the  case  involves 
several  other  questions  of  so  interesting  a  character  that  their 
examination  also  may  be  profitable. 

It  is  further  claimed  by  the  counsel  objecting  to  the  dis- 
charge of  Briscoe  from  the  custody  of  the  sheriff  and  his 
VOL.  LI  54 
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delivery  to  the  agent  of  the  state  of  Georgia,  that  the  governor 
of  this  state  has  no  power  to  issue  his  warrant  for  the  arrest 
and  extradition  of  a  fugitive  from  the  justice  and  jurisdiction 
of  another  state,  except  by  proceedings  initiated  through  the 
judiciary,  in  conformity  with  chapter  350  of  the  Laws  of  1839 
of  this  state.  It  is  argued  that  subdivision  2  of  section  2  of 
article  4  of  the  constitution  of  the  United  States,  which 
declares  "  a  person  charged  in  any  state  with  treason,  felony 
or  other  crime,  who  shall  flee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime,"  is  simply  decla- 
ratory of  an  obligation  which  one  state  owes  to  another 
under  the  federal  constitution,  and  that  it  imposes  no  duty 
and  confers  no  power  upon  the  executive  of  the  state  within 
which  the  fugitive  shall  be  found.  Without  legislation,  then, 
it  is  claimed  that  the  governor  of  this  state  had  no  power  to 
act,  and  that  the  act  of  congress  of  February  12,  1793,  which 
makes  it  the  duty  of  the  executive  authority  of  the  state  to 
which  the  person  charged  with  crime  has  fled,  on  the  demand 
of  the  "  executive  authority  of  any  state  in  the  union,  or  of 
either  of  the  territories  north-west  or  south  of  the  river 
Ohio,"  *  *  *  "to  cause  him  or  her  to  be  arrested  and 
secured,  and  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive,  and  to  cause  the 
fugitive  to  be  delivered  to  such  agent  when  he  shall  appear," 
is  unconstitutional  and  void,  because  congress  has  no  power 
to  impose  duties  upon  the  governor  of  any  state ;  or,  at  most, 
that  the  act  of  congress  aforesaid  should  be  so  construed  as 
simply  to  authorize  the  executive  of  the  state  to  initiate  pro- 
ceedings before  the  judiciary,  in  conformity  with  the  state 
law  of  1839  before  referred  to  (chap.  350,  Laws  of  1839). 
The  court  is  not  insensible  to  the  force  of  the  reasoning  sus- 
taining this  view,  but  the  point  has  been  so  fully  and  entirely 
adjudged  the  other  way  that  original  reasoning  must  end. 


NEW  YORK  PRACTICE  REPORTS.  427 

Matter  of  Briscoe. 

In  the  case  of  Prigg  agt.  The  Commonwealth  of  Pennsyl- 
vania (16  Peters,  539)  the  supreme  court  of  the  United 
States  held  that  the  act  of  1793  was  constitutional,  and  that 
a  state  can  pass  no  law  hindering  or  obstructing  its  execu- 
tion. The  main  opinion  of  the  court  is  pronounced  by  Mr. 
justice  STORY,  and  is  concurred  in  by  a  majority  of  the  court. 
That  opinion  holds  that  congress  alone  has  power  to  legislate 
upon  the  subject,  and  that  state  laws,  even  when  in  aid  of  the 
provision  of  the  constitution,  are  void.  Whilst  some  of  the 
other  judges  do  not  go  to  this  extent,  yet  they  all  agree  that 
the  act  of  the  state  of  Pennsylvania,  under  which  Prigg  was 
indicted,  tried  and  convicted,  was  unconstitutional  and  void, 
because  in  conflict  with  the  federal  constitution  and  the  act 
of  1793. 

In  Commonwealth  of  Kentucky  agt.  Dennison,  Governor 
of  the  State  of  Ohio  (24  How.,  66),  the  validity  of  the  act  of 
1793  was  again  before  the  same  tribunal.  It  was  an  applica- 
tion by  the  state  of  Kentucky  "  for  a  rule  on  the  governor  of 
Ohio  to  show  cause  why  a  mandamus  should  not  be  issued  by 
the  court  commanding  him  to  cause  Willis  Lago,  a  fugitive 
from  justice,  to  be  delivered  up,  to  be  removed  to  the  state 
of  Kentucky,  having  jurisdiction  of  the  crime  with  which  he 
is  charged."  The  matter  was  most  fully  and  elaborately 
argued,  and  the  opinion  of  the  court,  in  which  all  the  judges 
concur,  is  delivered  by  chief  justice  TANEY.  In  a  most  clear 
and  able  argument  he  holds  that  whilst  the  constitution  of  the 
United  States  does  not  specify  upon  what  officer  of  a  state  the 
demand  for  the  fugitive  must  be  made,  yet  for  the  reasons 
which  he  gives  (see  pages  102,  103),  "  the  conclusion  is  irre- 
sistible "  that  the  clause  in  the  constitution  aforesaid  "  gives 
the  right  to  the  executive  authority  of  the  state  to  demand 
the  fugitive  from  the  executive  authority  of  the  state  in  which 
he  is  to  be  found ;  that  the  right  given  to  demand  implies  that 
it  is  an  absolute  right,  and  it  follows  that  there  must  be  a  cor- 
relative obligation  to  deliver,  without  any  reference  to  the 
character  of  the  crime  charged,  or  to  the  policy  or  laws  of  the 
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state  to  which  the  fugitive  has  fled."  He  further  holds  that 
congress  had  full  power  to  legislate  upon  the  question,  and 
that  the  act  of  1793  is  constitutional  and  valid ;  but,  whilst 
it  is  the  clear  moral  duty  of  the  governor  of  the  state  upon 
which  the  demand  for  the  fugitive  is  made  to  comply  with 
such  demand,  yet  "  the  act  does  not  provide  any  means  to 
compel  the  execution  of  this  duty,  nor  inflict  any  punishment 
for  neglect  or  refusal  on  the  part  of  the  executive  of  the  state ; 
nor  is  there  any  clause  or  provision  in  the  constitution  which 
arms  the  government  of  the  United  States  with  this  power." 
The  learned  judge,  after  further  arguing  that  the  executive 
of  a  state  is  morally  and  justly  bound  to  comply  with  the 
demand,  again  expressly  declares :  "  The  performance  of  this 
duty,  however,  is  left  to  depend  upon  the  fidelity  of  the  state 
executive  to  the  compact  entered  into  with  the  other  states 
when  it  adopted  the  constitution  of  the  United  States  and 
became  a  member  of  the  union.  It  was  so  left  by  the  consti- 
tution, and,  necessarily,  so  left  by  the  act  of  1793."  And  the 
opinion  concludes  thus  :  "  But  if  the  governor  of  Ohio  refuses 
to  discharge  this  duty,  there  is  no  power  delegated  to  the  gen- 
eral government,  either  through  the  judicial  department  or 
any  other  department,  to  use  any  coercive  means  to  compel 
him.  And  upon  this  ground  the  motion  for  the  mandamus 
must  be  overruled." 

As  the  governor  of  this  state  has,  in  the  case  before  us, 
exercised  the  power  conferred  upon  him  by  the  federal  consti- 
tution and  the  act  of  congress,  the  conclusion  from  the  fore- 
going cases  manifestly  is,  that  the  act  which  he  has  assumed  to 
perform  is  not  void  for  want  of  power ;  but,  on  the  contrary, 
in  a  proper  case,  both  the  constitution  and  the  law  of  congress 
imposed  upon  him  a  grave  duty  which  every  moral  reason 
required  him  to  perform. 

In  the  examination  of  the  other  points  made  by  the  coun- 
sel for  the  creditors,  in  opposition  to  the  discharge  of  Bris- 
coe, it  is  objected  on  the  part  of  the  state  of  Georgia  that  as 
the  power  and  duty  of  extradition  is  conferred  upon  the  gov- 
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ernor  of  a  state,  that  when  the  propriety  and  right  of  such 
extradition  have  been  determined  by  him,  his  judgment  can- 
not be  reviewed  by  the  judiciary.  This  point  now  urged 
upon  the  present  application  has  once  before  been  made  by 
the  governor  himself,  In  the  Matter  of  Nathan  UHman,  in 
these  words  :  "  I  deny,  with  great  respect,  the  right  of  the 
court  to  issue  said  writ  of  certiorari  to  me.  or  to  review, 
directly,  my  action  in  discharging  the  duty  imposed  upon  me 
by  the  constitution  of  the  United  States  with  respect  to  the 
surrender  of  fugitives  from  justice."  As  the  question  is  an 
important  one,  and  has  been  respectfully  made,  it  becomes  us 
to  examine  it  with  the  care  due  to  its  importance  and  the  high 
official  station  of  the  party  making  it. 

If  the  position  now  taken  had  not  been  judicially  over- 
thrown, as  we  shall  presently  show  it  has  been,  whilst  intend- 
ing no  disrespect  to  the  governor  of  this  state,  we  should  be 
constrained  to  assert  the  power  and  duty  of  the  court  to 
examine  and  inquire  into  the  cause  of  the  detention  of  a  pris- 
oner even  though  the  warrant  which  detains  him  is  issued  by 
the  governor  of  the  state,  as  he  claims,  under  the  power  con- 
ferred upon  him  by  the  national  law.  It  has  been  truly  said 
(Bouvier's  Law  Dictionary,  vol.  1,  p.  651)  of  the  writ  of 
habeas  corpus :  "  This  is  the  most  famous  writ  in  the  law, 
and  having  for  many  centuries  been  employed  to  remove  ille- 
gal restraint  upon  personal  liberty,  no  matter  by  what  power 
imposed,  it  is  often  called  the  great  writ  of  liberty."  The 
habeas  corpus  act  (3  R.  8.  [6th  ed.~],  875,  sec.  35)  expressly 
enacts  the  common-law  power  of  the  writ  and  declares: 
"  Every  person  committed,  detained,  confined  or  restrained 
of  his  liberty  within  this  state  for  any  criminal  or  supposed 
criminal  matter,  or  under  any  pretense  whatever,  except  in 
the  cases  in  the  next  section  specified,  may  prosecute  a  writ 
of  habeas  corpus  or  of  certiorari,  according  to  the  provisions 
of  this  article,  to  inquire  into  the  cause  of  such  imprisonment 
or  restraint."  As  the  next  section  does  not  take  the  case  of  a 
person  sought  to  be  extradited  by  the  mandate  of  the  gover- 
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nor  out  of  the  operation  of  the  statute,  it  necessarily  follows 
that  the  court  has  power  to  inquire  and  must  "  inquire  into 
the  cause  of  such  imprisonment  or  restraint."  The  executive 
is  not  infallible.  He  may  err  and  issue  his  warrant  when  he 
ought  not  to  issue  it,  and  if  the  citizen  has  no  right  to  prose- 
cute this  writ,  but  must  submit  to  the  executive  order,  then 
it  is  clear  that  we  have  one  officer  in  a  state  organized  under 
a  republican  form  of  government  who  can  hold  at  pleasure 
and  remove  at  his  will  beyond  the  jurisdiction  of  the  state 
every  citizen,  and  whose  action  cannot  be  questioned  or 
reviewed.  This  is  simple  tyranny,  and  the  statement  of  the 
proposition  would,  we  are  certain,  cause  the  present  execu- 
tive, as  well  as  the  court,  to  reject  it  as  entirely  unsound. 

We  are  fortunately,  however,  not  to  dissent  from  the  opin- 
ion of  the  chief  executive  of  the  state  upon  our  own  judg- 
ment. In  the  Matter  of  Manchester  (5  California,  237),  it 
was  held :  "  The  judiciary  have  jurisdiction  by  habeas  corpus 
to  investigate  cases  where  a  party  is  arrested  as  a  fugitive 
from  justice,  escaped  from  another  state.  The  courts  possess 
no  power  to  control  the  executive  discretion  in  surrendering 
fugitives  from  justice,  nor  can  they  compel  a  surrender  in  such 
case,  yet  the  executive  having  acted,  that  discretion  may  be 
examined  into  in  every  case  when  the  liberty  of  the  subject 
is  involved."  The  court  of  appeals  of  this  state  (In  the  Mat- 
ter of  Lawrence,  56  N.  Y.,  182)  has  decided  the  very  ques- 
tion, and  there  is,  consequently,  no  room  for  argument.  That 
court  has  declared :  "  The  courts  have  jurisdiction  to  inves- 
tigate by  writ  of  habeas  corpus,  and  to  examine  the  grounds 
upon  which  the  executive  warrant  for  the  apprehension  of  an 
alleged  fugitive  from  justice  from  another  state  is  issued; 
and,  in  case  the  papers  are  defective  and  insufficient,  to  dis- 
charge the  prisoner  "  (See  also  Hurd  on  Habeas  Corpus  [2d 
ed.~\,  593,  note  1 ;  In  re  Heinrich,  5  Blatchford,  414). 

With  the  authorities  cited  fully  sustaining  such  action,  we 
proceed  to  examine  the  papers  upon  which  the  executive 
warrant  issued. 
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Briscoe  was  indicted  in  the  state  of  Georgia  for  the  fraud- 
ulent conversion  of  property  intrusted  to  him,  as  a  commis- 
sion merchant,  to  be  sold.  As  the  act  of  1793  makes  the 
evidence  of  the  right  to  demand  the  fugitive  "  the  copy  of 
the  indictment  found,"  and  such  copy  was  produced  to  .the 
governor  of  this  state,  it  is  unnecessary  to  examine  the  ques- 
tion whether  or  not  the  alleged  offense  charged  in  the  indict- 
ment is  one  known  to  the  laws  of  our  state,  and  if  not, 
whether  or  not  proof  should  have  accompanied  the  papers 
showing  that  it  was  a  crime  under  the  laws  of  the  state  of 
Georgia.  In  the  Matter  of  Lawrence  (56  N.  Y.,  182),  before 
referred  to,  the  court  of  appeals  (page  188),  in  demanding 
evidence  that  the  alleged  offense  charged  in  the  affidavit  was 
a  crime  under  the  laws  of  Michigan,  put  it  upon  the  ground 
that  it  did  "  not  appear  that  an  indictment  had  been  found 
against  the  relator,"  and  "  the  fact "  (page  191)  "  that  an 
inferior  magistrate  has  issued  a  warrant  of  arrest  upon  the 
same  proof  as  was  presented  to  the  executive  of  this  state, 
does  not  justify  the  inference  that  a  legal  crime  was  charged 
in  the  affidavits."  As  the  case  before  us  is  directly  within 
the  law  of  congress,  our  conclusion  is  that  the  indictment 
produced  is  sufficient  evidence  that  the  party  is  charged  with 
a  crime  known  to  the  laws  of  Georgia,  and  that  no  valid 
exception  to  the  order  of  the  governor  exists  upon  this  ground. 

We  are  now  brought  to  the  consideration  of  the  remaining 
question,  and  that  is :  When  a  party  is  detained  in  one  state, 
because  the  laws  of  that  state  have  claims  upon  him,  can  such 
person  be  extradited  and  taken  to  another  state  before  the 
justice  of  the  state  which  holds  him  has  first  been  satisfied  ? 
In  other  words :  Is  the  right  of  the  state  demanding  the 
alleged  fugitive,  in  order  that  he  may  be  compelled  to  answer 
to  its  laws,  superior  to  that  of  the  state  which  holds  him  for 
a  similar  purpose  ?  If  it  is,  then  state  comity  is  above  state 
self-preservation,  and  the  obligation  of  man  to  his  fellows  is 
superior  to  that  which  he  owes  to  himself.  There  can  be  no 
middle  ground  upon  the  question  before  us.  The  constitu- 
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tion  of  the  United  States,  if  it  means  that  the  surrender  must 
be  made,  though  the  state  holding  the  fugitive  has  demands 
upon  him,  must  require  his  delivery  in  every  case,  without 
regard  to  the  right  of  the  state  in  which  he  is.  If  he  is  then 
detained  for  murder  committed  within  its  jurisdiction,  he 
must  be  surrendered  though  demanded  to  answer  elsewhere 
for  simple  petit  larceny.  This  extreme  case  is  put  to  illus- 
trate the  danger  of  the  position  taken.  No  discretion  is  com- 
mitted to  the  executive  to  weigh  the  force  of  the  demand 
and  the  cause  of  detention,  and  to  award  or  withhold  the 
order  of  extradition  according  as  he  may  judge  the  gravity  of 
the  claim  upon  the  fugitive  may  be  greater  or  less  in  one 
state  than  in  the  other.  If  the  federal  constitution  places  the 
rights  of  the  state  making  the  demand  above  those  of  that 
upon  which  it  is  made,  it  must  then  in  every  case  be  obeyed  ; 
but  if,  on  the  other  hand,  the  state  which  holds  him  is  only 
bound  to  surrender,  when  its  own  laws  do  not  detain  him, 
then  in  no  case  can  he  be  delivered  until  the  justice  of  these 
laws  has  been  satisfied.  If  the  question  had  not  been  decided, 
and  arguing  from  the  duty  which  every  state  owes  to  itself 
and  to  its  citizens,  which  must,  as  a  rule  of  conduct  for  its 
own  guidance,  be  paramount  to  the  duty  which  it  owes  to 
another  and  its  citizens,  we  should  hold  that  the  national 
constitution  only  imposes  the  duty  of  surrender  when  the 
laws  of  the  state  upon  which  the  demand  is  made  have  no 
claims  upon  the  person  of  the  alleged  fugitive.  Adjudged 
cases,  however,  foreclose  discussion. 

In  Ex  parte  Dorr  (3  How.,  103)  the  supreme  court  of  the 
United  States  held  (page  105) :  "  Neither  this  nor  any  other 
court  of  the  United  States,  or  judge  thereof,  can  issue  a 
habeas  corpus  to  bring  up  a  prisoner  who  is  in  custody  under 
a  sentence  or  execution  of  a  state  court,  for  any  other  purpose 
than  to  be  used  as  a  witness ;  and  it  is  immaterial  whether 
the  imprisonment  be  under  civil  or  criminal  process.  As  the 
law  now  stands,  an  individual  who  may  be  indicted  in  a  cir- 
cuit court  for  treason  against  the  United  States  is  beyond  the 
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power  of  federal  courts  and  judges  if  he  is  in  custody  under 
the  authority  of  a  state." 

That  the  case  before  us  is  not  exactly  that  of  Dorr,  we  con- 
cede. Dorr  sought  to  be  brought  before  the  federal  tribunal, 
in  order  that  he  might  review  the  action  of  the  state  court. 
The  case  is,  however,  controlling  authority  to  show  that  a 
state  holding  a  party  for  a  breach  of  its  laws  cannot,  even 
when  such  person  is  held  by  civil  process,  be  compelled  to 
surrender  him  to  another  jurisdiction  to  be  tried  for  treason, 
the  greatest  offense  known  to  the  law,  the  duty  of  surrender 
in  such  a  case  being  certainly  equal  in  a  moral,  and  probably 
in  a  legal  point  of  view,  to  that  which  one  state  owes  to 
another  under  the  federal  compact. 

The  identical  question  was,  however,  before  the  supreme 
court  of  New  Jersey  (In  Matter  of  Troutman,  24  Zabriskie, 
634).  Troutman  was  detained  by  the  sheriff  of  Monmouth 
county,  New  Jersey,  under  an  arrest  made  by  force  of  a  capias 
ad  respondendum  (a  writ  for  which  an  order  of  arrest,  with 
the  accompanying  -summons,  is  a  substitute,  performing  in  a 
case  in  which  an  arrest  is  proper  the  same  office),  and  the  aid 
of  the  court  was  sought  to  deliver  him  from  the  custody  of 
such  sheriff,  that  he  might  be  taken  to  the  state  of  Pennsyl- 
vania, upon  the  requisition  of  its  governor,  there  to  answer 
for  a  crime.  The  court  (Porrs,  J.),  held :  "  If  a  fugitive  from 
justice,  for  whose  delivery  a  requisition  is  made  by  the  execu- 
tive of  the  state  from  which  he  is  such  fugitive,  be  in  actual 
confinement  on  criminal  or  civil  process  in  this  state,  he  can- 
not be  delivered  up.  The  constitution  and  laws  of  the  United 
States  only  refer  to  fugitives  at  large.  In  such  case  the  requi- 
sition should  be  lodged  with  the  sheriff,  whose  duty  it  would 
be,  upon  the  prisoner's  discharge  from  his  previous  arrest,  to 
detain  him  thereon  until  notice  could  be  given  to  the  party 
presenting  the  requisition."  With  the  reasoning  of  judge 
POTTS  in  this  case  our  own  judgment  is  fully  satisfied,  and  it 
is  identical  with  that  which  governed  our  own  conclusion,  and 
which  was  hereinbefore  given  prior  to  reading  that  of  the 
VOL.  LI  55 
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learned  judge  who  sustains  us.  The  question  was  directly 
before  him,  and  the  conclusion  reached  is  to  us  very  satis- 
factory. 

In  Taylor  agt.  Taintor  (16  Wallace,  366),  the  supreme  court 
of  the  United  States,  per  SWATNE,  J.  (pages  370,  371),  say : 
"  Where  a  demand  is  properly  made  by  the  governor  of  one 
state  upon  the  governor  of  another,  the  duty  of  surrender  is 
not  absolute  and  unqualified.  It  depends  upon  the  circum- 
stances of  the  case.  If  the  laws  of  the  latter  state  have  been 
put  in  force  against  the  fugitive,  and  he  is  imprisoned  there, 
the  demands  of  those  laws  may  first  be  satisfied.  The  duty 
of  obedience  then  arises,  and  not  before.  In  the  case  of  Trout- 
man,  cited  supra,  the  accused  was  imprisoned  in  a  civil  case. 
It  was  held  that  he  ought  not  to  be  delivered  up  until  the 
imprisonment  had  legally  come  to  an  end.  It  was  said  that 
the  constitution  and  law  refer  to  fugitives  at  large,  -in  rela- 
tion to  whom  there  is  no  conflict  of  jurisdiction." 

With  these  cases  for  our  guidance  it  would,  in  our  opinion, 
be  grossly  improper  for  this  court  to  aid  the  executive  war- 
rant by  the  release  of  the  prisoner.  There  is  no  pretense  that 
the  arrest  and  detention  of  Briscoe  is  by  collusion  with  him, 
but,  on  the  contrary,  as  the  same  counsel  who  represent  him 
in  the  civil  action  are  prosecuting  this  writ  for  his  delivery  to 
the  state  of  Georgia,  and  as  Briscoe  himself  is  willing  to  waive 
all  informalities  in  the  demand  of  extradition,  it  is  urged  that 
this  attempted  extradition  is  by  collusion  with  the  prisoner. 
For  the  purpose  of  this  application,  however,  the  arrest  and 
detention  by  the  sheriff  and  the  demand  for  surrender  are 
both  regarded  as  in  good  faith  and  not  collusive.  The  former 
certainly  is,  and  the  latter  will  be  so  assumed  to  be,  upon  the 
simple  word  of  the  counsel  pressing  the  surrender.  We  are 
clearly  of  the  opinion  that  no  law  enables  the  governor  of 
this  state  to  abridge  the  legal  remedies  which  suitors  in  its 
courts  are  pursuing  against  a  party ;  and  that  consequently 
no  duty  is  imposed  upon  the  court  to  vacate  its  own  order  of 
arrest  and  aid  the  executive  mandate. 
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With  no  intentional  personal  disrespect  to  the  chief  execu- 
tive of  this  state,  the  remedy  sought  by  this  proceeding  is 
withheld  because,  first,  the  provisions  of  the  habeas  corpus  act 
do  not  authorize  the  surrender  of  a  person  held  under  civil 
process,  for  any  such  cause  as  has  been  urged  before  us ; 
second,  Briscoe,  being  detained  under  the  laws  of  this  state, 
cannot  be  discharged  until  the  demands  of  those  laws  have 
been  fully  satisfied  and  discharged. 

The  writ  of  habeas  corpus  is  discharged  and  the  prisoner 
remanded  to  the  custody  of  the  sheriff. 
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SUPREME  COURT. 
EMMA  J.  MASON  agt.  LTDIA  C.  LIBBEY. 

Motion  to  set  aside  service  of  summons  and  order  for  examination  of  defendant 
before  trial,  for  irregularity. 

Where  the  plaintiff  having  in  her  possession,  without  authority,  the  key 
to  the  outer  door  of  defendant's  residence,  unlocked  it  and  entered  the 
house  without  the  permission  of  the  defendant,  the  defendant  being 
alone  therein,  and  thereupon  threw  the  summons  and  the  order  for  the 
examination  of  the  defendant  before  trial  against  or  upon  the  person 
of  the  defendant  hi  a  violent  and  excited  manner,  held,  that  the  service 
be  set  aside  for  irregularity,  with  costs. 

Kings  Special  Term,  July,  18T6.  v 

MOTION  by  defendant  to  set  aside  the  service  of  the  summons 
and  order  for  the  examination  of  the  defendant  before  trial,  &c. 

Chauncey  B.  Ripley  &  A.  B.  Tappen,  for  defendant  and 
the  motion. 

The  plaintiff  in  this  action  seeks  to  examine  the  defendant 
before  trial  as  a  witness. 

The  application  is  based  on  an  affidavit  of  one  of  the 
attorneys  for  plaintiff. 

The  affidavit  of  the  plaintiff  herself  is  also  before  the  court 
as  evidence  that  the  summons  and  order  for  defendant's 
examination  were  served  on  the  defendant. 

The  order  and  summons  are  returnable  by  adjournment, 
and  also  a  notice  of  motion  by  defendant.  The  motion  of 
defendant  is : 

First,  To  set  aside  the  service  of  the  summons  and  order ; 
and 

Second,  To  set  aside  the  summons  and  order. 
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I.  The  service  of  the  papers  was  irregular  and  void  and 
should  be  set  aside  for  the  following  reasons,  to  wit : 

It   was   done  through   the  instrumentality  of   unlawful, 
unwarranted  and  improper  means. 

The  service  was  made  by  the  plaintiff  herself,  who  is  the 
daughter  of  the  defendant  in  the  action. 

To  effect  it  the  plaintiff  entered  the  premises  of  the  defend- 
ant (having  watched  an  opportunity  to  find  her  alone),  broke 
open  the  door  of  her  house  by  means  of  force,  or  a  key  of 
which  she  was  improperly  in  possession,  and  with  violence 
threw  the  papers  into  the  very  face  and  eyes  of  her  mother. 
The  plaintiff  was  guilty  of  trespass  and  a  breach  of  the 
peace  in  effecting  this  service. 

She  asks  the  aid  and  sanction  of  this  court  and  bases  her 
application  upon  a  lawless  act  of  her  own. 

The  practice  in  our  courts  of  justice  must  be  conducted  as 
prescribed  by  the  statute  and  rules  without  any  resort  to 
dishonest,  disorderly  or  unlawful  acts  on  the  part  of  those 
engaged  in  it  or  in  the  service  of  its  process, 
Analogous  to  this  case  are : 

Carpenter  agt.  Spooner  (2  Sand.,  717).  Held,  "  this  court 
will  not  sanction  any  attempt  to  bring  a  party  within  its 
jurisdiction  by  means  of  fraud  or  misrepresentation." 

Ooupil  agt.  Simonson  (3  Abb.  Pr.,  474).  Held,  "the 
order  (order  of  arrest)  should  be  discharged  on  the  ground 
that  the  defendant  was  enticed  within  the  bailiwick  of  the 
sheriff  by  a  trick,  which  invalidates  the  service." 

14  East,  pages  79,  116, 118 ;  3  Black.  Com.,  228,  and  cases 
cited.  Held,  "  no  man's  house  or  castle  can  be  violated  with 
impunity.  In  all  cases  where  the  law  is  silent  this  extreme 
violence  is  illegal." 

24  Wend.,  369 ;  4  Hill,  437.  Held,  "  if  the  outer  door  is 
merely  latched  it  will  be  a  breaking  merely  to  unlatch  it  and 
enter  the  house." 

The  Albany  Law  Journal  (vol.  II,  p.  303,  and  cases  cited). 
"  In  arrests  outer  doors  cannot  be  broken  as  a  rule." 


438  NEW  YORK  PRACTICE  REPORTS. 

Mason  agt.  Libber. 

The  Albany  Law  Journal  (vol.  Ill,  p.  465,  and  cases  cited). 
"  The  power  to  break  doors,  in  criminal  cases,  is  rarely  to  be 
exercised." 

"  Those  who  come  into  a  court  of  justice  asking  redress 
must  disclose  a  transaction  warranted  by  law"  (Broom's 
Legal  Maxims,  p.  707). 

No  court  will  lend  its  aid  to  a  party  who  founds  his  pro- 
ceedings on  an  immoral  or  illegal  act. 

"  If  the  proceedings  be  based  on  the  transgression  of  law 
the  court  refuses  its  assistance,  not  for  the  sake  of  the  defendant 
but  because  they  will  not  lend  their  aid  to  such  a  plaintiff  " 
(Broom's  Legal  Maxims,  711). 

This  service  was  improper;  it  was  unwarranted;  it  was 
unlawful.  It  cannot  receive  the  sanction  of  this  court. 

II.  The  plaintiff  has  not  complied  with  the  statutory  rule, 
and  no  case  is  made  out  by  the  affidavit  of  Mr.  Lewis  which 
entitles  the  plaintiff  to  examine  the  defendant. 

The  rule,  as  now  settled  by  the  court  of  appeals,  is  this : 
That  the  provision  of  the  Code  (sec.  391)  was  designed  as  a 
substitute  for  the  bill  of  discovery  under  the  old  practice 
(Court  of  Appeals,  Glenny  agt.  Stedwell  [unreported~\,  JW. 
T.  Daily  Register,  Feb.  18,  1876). 

Under  the  old  practice  we  have  the  following : 

"  As  a  general  rule  a  bill  of  discovery  must  state  the  matter 
in  relation  to  which  a  discovery  is  sought,  the  interest  of  the 
party,  with  the  right  to  require  the  discovery "  (Mclntyre 
agt.  Mancius,  16  John.,  596). 

"  Unless  the  bill  states  affirmatively  that  the  discovery  is 
really  wanted  by  the  party  applying,  and  also  shows  that  the 
discovery  might  be  material,  it  is  defective"  (Gelston  agt. 
Hoyt,  15  John.  C/i.,  547). 

"  If  the  affidavit  does  not  set  forth  the  matter  or  thing 
sought  to  be  discovered,  or  show  in  what  respect  the  dis- 
covery is  essential  to  enable  the  plaintiff  to  prepare  for  trial, 
which  was  necessary  where  a  suit  in  equity  was  brought  for 
a  discovery  after  issue  joined,  the  discovery  cannot  be  had  " 
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( Wigram  on  Discovery,  209,  sec.  74 ;  Carr  agt.  The  Great 
Western  Ins.  Co.,  3  Daly,  161). 

"  The  case  must  be  so  far  disclosed  as  to  enable  a  court  of 
equity  to  see  and  be  satisfied  that  the  ends  of  justice  require 
the  interposition  of  its  powers  "  (16  John.,  598). 

"  The  practice  of  the  court  on  applying  for  a  discovery 
requires  the  party  to  swear  that  the  discovery  is  necessary  to 
enable  him  to  prepare  for  trial "  (Moor  agt.  Mclntosh,  18 
Wend.,  529). 

"  The  party  desiring  the  examination  of  a  witness  * 
may  apply  on  an  affidavit  which  shall  state,"  among  other 
things,  "  that  the  testimony  of  such  witness  is  material  and 
necessary  for  the  party  making  such  application  "  (Rev.  Stats., 
vol.  Ill,  p.  673,  title  III,  article  first ;  compare  sec.  390 
and  sec.  391,  Code).  This  rule  is  in  harmony  with  rule  21 
of  supreme  court. 

"  If  the  officer  to  whom  such  application  is  made  shall  be 
satisfied  that  the  circumstances  of  the  case  require  the  exam- 
ination of  such  witness  in  order  to  attain  justice  between  the 
parties  he  shall  make  the  order,"  &c.  (Rev.  Stats.,  vol.  Ill, 
p.  673,  sec.  3). 

The  affidavit  must  disclose  such  a  case  as  gives  the  judge 
power  to  act  (Daily  Reg.,  p.  330,  Feb.  18,  1876). 

No  cause  whatever  is  shown  on  this  application.  The  affi- 
davit is.  therefore,  defective  in  this  : 

It  does  not  show  that  the  proposed  examination  is  neces- 
sary —  that  it  is  desired  —  that  it  would  enable  the  plaintiff 
in  any  way  to  attain  justice,  to  prove  her  case  on  the  trial. 
N"or  can  it  be  reasonably  inferred  from  the  affidavit  how  it  is 
material,  necessary  or  even  desirable. 

These  proceedings  should  not  be  allowed  for  the  purpose 
of  vexation  (N.  T.  Daily  Register,  p.  329,  Olenney  agt. 
Stedwell). 

III.  Suppose  the  application  to  be  made  under  rule  21  of 
supreme  court.  Kule  21  of  this  court  is  as  follows: 

"  The  application  for  an  examination  under  section  391  of 
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the  Code  shall  be  upon  affidavit  disclosing  the  nature  of  the 
discovery  sought  to  enable  the  party  to  prove  his  case,  or 
defense,  on  the  trial,  and  how  the  same  is  material  in  aid  of 
the  prosecution  or  defense." 

The  affidavit  of  Mr.  Lewis,  on  which  this  application  was 
made,  is  not  in  compliance  with  the  rule  of  court  (21)  and 
the  examination  should  not  be  allowed. 

1.  There  is  no  allegation  in  the  affidavit  that  any  discovery 
is  necessary  "  to  enable  the  party  to  prove  his  case  "     *    *    * 
"on  the  trial." 

2.  There  is  no  allegation  in  the  affidavit  that  any  of  the 
proofs  sought  by  the  plaintiff  would  at  all  enable  the  plain- 
tiff "  to  prove  his  case  on  the  trial." 

III.  There  is  no  showing  in  the  affidavit,  and  no  attempt 
at  showing,  "  how  the  same  is  material  in  aid  of  the  prose- 
cution." 

IV.  The  affidavit  shows  the  following  and  nothing  more : 
That  issue  is  joined. 

That  the  case  is  on  the  calendar. 

That  the  action  is  brought  to  compel  a  conveyance,  to 
recover  possession  of  real  property  and  certain  interests 
therein,  and  for  an  accounting  and  for  other  relief. 

That  defendant  is  material  for  the  trial. 

That  the  object  of  this  proposed  examination  is  to  ascer- 
tain what,  if  any,  disposition  defendant  has  made  of  trust 
funds,  and  to  adduce  other  facts  material  to  the  issue. 

That  defendant  knows  nearly  all  the  facts  put  in  issue  as 
plaintiff's  attorney  is  informed  and  believes. 

That  defendant  resides  in  Brooklyn  and  is  about  to  depart 
from  the  state. 

The  facts  set  forth  in  the  affidavit  are  insufficient  and  the 
order  and  summons  should  be  vacated. 

The  provision  is  statutory  and  should  be  strictly  complied 
with. 

Lewis  <&  Beecher,  for  plaintiff,  opposed. 
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BAKNAKD,  J.  —  The  plaintiff  was  not  justified  in  entering 
her  mother's  house  by  unlocking  the  door  without  her  mother's 
permission  to  make  the  service  in  question.  As  against  the 
service  of  civil  process,  the  law  throws  around  the  defendant 
the  safeguard  of  protection  to  herself  and  her  family.  I 
cannot  accept  the  plaintiff's  statement  that  she  carried  the 
key  to  defendant's  house  by  her  permission.  There  had 
been  long  subsisting  bitter  and  protracted  litigation  between 
the  parties.  If  the  plaintiff  did  once  have  the  key  by  defend- 
ant's consent  the  plaintiff  well  knew  that  the  right  to  use  it 
had  been  withdrawn  by  the  changed  relations  of  the  parties, 
if  not  by  actual  words.  This  service  must  be  set  aside,  with 
costs  (I  Howard  Pr.  Rpts.,  199 ;  id.,  253). 
VOL.  LI  56 
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SUPREME  COURT. 

EUGENE  N.  ROBINSON  et  al.  agt.  JOHN  NOKEIS. 
Validity  of  contract  with  stock  brokers. 

A  customer  who  deals  with  stock  brokers  is  estopped  from  disputing  the 
high  rates  of  commissions  charged  against  him  for  raising  money  to 
carry  his  stocks  in  a  stringent  money  market,  where  he  is  informed  of 
their  custom  in  that  respect  at  the  beginning  of  their  dealings,  and  is 
kept  informed  at  short  intervals  of  the  daily  state  of  his  accounts  with 
them,  to  which  he  makes  no  objection  until  called  upon  to  pay  up. 

Neither  is  the  customary  objection  tenable,  that  the  brokers  acted  as  his 
agents  in  borrowing  the  money,  and,  therefore,  he  owed  the  principals 
who  loaned  the  money  and  not  the  agents;  because  no  rule  is  better 
settled  than  that  if  an  agent  pays  out  money  for  his  principal  he  may 
sue  and  recover  the  sum  so  paid  from  the  principal. 

Although  the  court  of  appeals  has  decided  that  no  custom  among  brokers 
can  deprive  parties  of  rights  which  the  law  gives  them,  they  have  not 
decided  that  those  rights  may  not  be  waived  by  agreement. 

Therefore,  where  the  customer,  at  the  commencement  of  his  dealings 
with  the  firm  of  brokers,  deposits  with  them  money  with  an  order  to 
purchase  stocks,  &c. ,  on  his  account,  and  receives  from  them  an  agree- 
ment for  his  signature  saying,  "  we  herewith  inclose  our  usual  custom- 
er's agreement  for  your  signature,"  and  he  signs  and  returns  the  same  to 
them,  which  agreement  authorizes  the  brokers  to  sell  at  their  discretion, 
at  the  brokers'  board  or  elsewhere,  or  at  public  or  private  sale,  with  or 
without  advertising,  and  without  prior  demand  of  any  kind  upon  or 
notice  to  the  customer  of  the  time  and  place  of  sale,  all  or  any  gold, 
stocks,  property,  things  in  action  or  collateral  securities  held  by  them 
and  belonging  to  the  customer,  the  latter  is  bound  by  the  terms  of  the 
agreement  —  and  would  have  been  bound  though  he  had  never  signed 
it  or  given  any  assent  to  it  ,  if  he  subsequently  gave  orders  under  it. 

Where  the  customer  never,  by  any  act  of  his,  showed  that  he  intended  to 
close  his  accounts  with  the  firm,  there  never  having  been  any  formal 
closing  of  it,  although  it  might  have  been  balanced  for  a  few  days,  he 
is  not  authorized  to  claim  that  the  dealings  were  confined  to  one  specific 
purchase  of  bonds,  which  account  was  balanced,  but  the  bonds  were 
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never  delivered  up  to  him  by  his  order  or  request,  but  retained  by  the  firm 
as  security  for  any  future  margin,  and  were  eventually  sold  by  them  to 
satisfy  it. 

Special  Term,  February,  1874. 

THE  plaintiffs  in  this  action  are  bankers  and  brokers  in  New 
York  and  the  defendant  is  a  lawyer  in  Buffalo. 

In  the  month  of  October,  1872,  the  defendant  opened  an 
account  with  the  plaintiffs  and  remitted  to  them  the  sum  of 
$1,000,  and  also  giving  them  an  order  by  telegram  to  buy 
certain  stocks.  In  a  letter  of  the  10th  of  October,  1872, 
acknowledging  the  receipt  of  this  telegram,  the  plaintiffs  say 
to  the  defendant,  "  we  presume  Messrs.  H.  U.  Burt  &  Co. 
have  informed  you  as  to  our  custom  in  case  of  stringent 
money  markets.  After  using  our  capital  deposits  and  such 
loans  as  we  obtain  from  banks  and  trust  companies  for  the 
benefit  of  our  customers,  without  extra  charge,  we  charge  to 
them,  in  proportion  to  their  debit  balances,  such  expenses  as 
we  may  have  to  incur  by  reason  of  the  stringency." 

On  the  18th  of  October,  1872,  the  plaintiffs  bought,  for  the 
account  of  the  defendant,  $5,000  South  Carolina  bonds, 
and  on  the  same  day  informed  him  of  the  purchase  by  letter, 
which  contained  the  following  clause :  "  We  inclose  here- 
with our  usual  customer's  agreement  for  your  signature,  and 
return  to  us." 

The  following  is  such  agreement : 

MEMORANDUM  OF  AGREEMENT  MADE  THIS  DAT  OF  OCTO- 

BER, 1872. 

Whereas,  I,  John  Norris,  of  Buffalo,  N.  Y.,  having  opened 
and  being  in  account  with  Kobinson,  Chase  &  Co.,  bankers 
and  brokers,  in  the  city  of  New  York :  Now,  in  considera- 
tion thereof,  and  for  value  received,  I,  John  Norris,  have 
agreed,  and  do  hereby  agree  with  the  said  Kobinson,  Chase 
&  Co.,  that  in  case  they  shall  advance  any  sum  or  sums  of 
money,  from  time  to  time,  in  and  for  payment  of  any  stocks, 


444  NEW  YORK  PRACTICE  REPORTS. 

Robinson  agt.  Norris. 

securities  or  gold,  purchased  by  them  upon  ray  order,  and  for 
my  account,  or  for  payment  of  checks  or  drafts  made  or 
drawn  by  me,  or  for  loans  or  payments  to  me,  or  for  my 
account  or  use,  or  in  case  I  shall  become  indebted  to  Robin- 
son,  Chase  &  Co.  for  any  deficiency  arising  out  of  contracts 
or  transactions  in  or  relating  to  stocks,  securities  or  gold, 
then  and  in  either  event  the  said  Robinson,  Chase  &  Co. 
may  sell,  and  I  hereby  authorize  and  empower  them  to  sell, 
in  their  discretion,  at  any  of  the  brokers'  boards,  long  room  or 
elsewhere,  or  at  public  auction  or  private  sale,  with  or  without 
advertising  the  same,  and  without  prior  demand  of  any  kind 
upon  or  notice  to  me  of  the  time  and  place  of  sale,  all  or  any 
gold,  stocks,  property,  things  in  action  or  collateral  securities 
held  by  them  and  belonging  to  me,  or  in  which  I  may  be 
interested.  And  I  authorize  and  empower  the  said  Robin- 
son, Chase  &  Co.  to  apply  the  proceeds  of  any  such  sales 
toward  repayment  of  such  advances  or  indebtedness,  and  the 
interest  thereon,  and  commission  and  expense  of  sale  or  nego- 
tiations, holding  myself  responsible  and  liable  for  payment  of 
any  deficiency  existing  after  such  application.  And  I  further 
authorize  and  empower  the  said  Robinson,  Chase  &  Co.  to 
hypothecate,  pledge  or  use  in  any  other  manner,  all  or  any 
gold,  stocks,  property,  things  in  action,  or  collateral  securi- 
ties held  by  them  and  belonging  to  me. 

And  in  case  of  short  sales,  or  time  contracts  made  on  my 
behalf  for  the  future  sale  or  delivery  of  stocks,  securities  or 
gold,  they  may  protect  themselves  by  prompt  purchase  at 
such  places,  on  such  terms  and  at  such  times  as  they  may 
deem  expedient  and  proper,  and  without  prior  call  or  demand 
on  or  notice  to  me  of  any  kind,  holding  myself  liable  in  like 
manner  for  any  deficiency  arising  on  such  purchase  or  pur- 
chases, intending  hereby  to  give  them  entire  discretion  to  act 
in  the  premises  as  they  may  deem  expedient  for  my  interest, 
or  to  protect  their  own. 

(Signed)  JOHN  JSTORRIS. 
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The  defendant  immediately  signed  this  agreement  and 
returned  it  by  mail  to  the  plaintiffs. 

On  the  19th  of  October,  1872,  the  plaintiffs  purchased  for 
the  defendants  $5,000  more  of  South  Carolina  bonds,  and  on 
the  eleventh  day  of  November  rendered  an  account  showing 
that  the  defendant  was  indebted  to  them  in  the  sum  of 
$1,643.35  over  and  above  all  remittances  received  by  them. 
On  the  eighteenth  of  November  the  plaintiffs  received  from 
the  defendant  a  letter  enclosing  a  draft  for  $821.68,  one-half 
of  the  balance  due  on  the  purchase  of  the  $10,000  of  the  South 
Carolina  bonds,  and  informing  them  that  Mr.  John  Douglas, 
who  was  a  customer  of  the  plaintiffs,  owned  one-half  of  these 
bonds,  and  would  remit  the  other  half  of  the  purchase-money, 
viz:  $821.68,  which  he  did.  Since  November  11,  1872, 
interest  to  the  amount  of  $2.22  had  accrued,  and  this  was 
paid  subsequent  to  the  18th  day  of  November,  1872. 

On  the  twentieth  of  November  the  defendant  remitted  to 
the  plaintiffs  $1,000,  and  in  the.  letter  accompanying  the  same 
used  the  following  language  :  "  Inclosed  please  find  draft  for 
$1,000  which  you  will  please  place  to  my  credit  and  allow  me 
the  same  interest  as  you  do  Mr.  John  Douglas  of  this  city." 
The  plaintiffs  acknowledged  the  receipt  of  the  remittance  of 
$1,000,  by  a  letter  dated  the  twenty-first  of  November,  in 
which  they  say :  "  Your  account  will  bear  interest  on  same 
terms  as  that  of  your  friend  Mr.  Douglas,  viz.,  six  per  cent 
if  merely  used  for  banking  purposes  and  seven  per  cent  if 
for  dealing  in  stocks." 

From  this  time  to  January  1st,  1873,  the  defendant  bought 
and  sold  certain  stocks  through  the  plaintiffs,  and  on  the  8th 
day  of  January,  1873,  they  rendered  an  account  to  the  defend- 
ant showing  a  debit  balance  of  $5,862.99.  Among  the 
charges  in  this  account  was  an  item  of  $61.72.  "  Your  pro- 
portion expenses  incurred  by  us  during  stringencies  on  stocks 
carried  for  your  account ;"  and  in  a  day  or  two  thereafter  the 
defendant  sent  to  the  plaintiffs  an  acknowledgment  in  writ- 
ing, of  the  correctness  of  this  account. 
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The  dealing  continued  between  the  parties  from  January 
1st,  18T3,  to  July  1st,  1873,  when,  on  the  twelfth  of  that 
month,  an  account  was  rendered  to  defendant  showing  a  debit 
balance  of  $33,798.97,  and  with  the  account  was  inclosed  a 
request  to  sign  a  memorandum  of  the  correctness  of  the 
account.  During  the  months  of  February,  March  and  April 
almost  daily  charges  were  made  against  the  defendant  for 
commissions,  being  his  proportion  of  the  commissions  paid 
by  the  plaintiffs  for  borrowing  money  to  carry  the  stocks  of 
their  customers  during  monetary  stringency  when  money 
could  not  be  procured  at  seven  per  cent.  These  charges  were 
made  at  the  end  of  the  business  of  each  day  and  the  defend- 
ant was  immediately  informed  in  every  instance  of  the  charge 
having  been  made,  in  a  letter  in  the  following  form  : 

"  We  charge  your  account  for  commissions  paid  by  us  in 
borrowing  money  on  fifteenth  instant,  $1.36,  being  1-50  per 
cent  on  your  debit  balance,  $6,800." 

The  defendant  received  these  notices  by  due  course  of 
mail,  and  never  made  any  objection  whatever  to  the  same,  or 
to  the  plaintiffs  procuring  the  money  for  the  purpose  of  carry- 
ing his  stocks  by  paying  commissions  in  addition  to  seven  per 
cent  interest.  The  defendant  did  not  sign  the  admission  of 
the  correctness  of  the  account  sent  to  him  July  twelfth,  but 
called  on  the  plaintiffs  at  their  banking-house  in  this  city,  in 
the  month  of  August  and  made,  as  he  alleges,  some  com- 
plaints about  these  charges  for  commissions.  About  the 
eighteenth  of  September,  a  monetary  panic  then  prevailing  in 
the  city  of  New  York,  the  plaintiffs  telegraphed  to  Burt  & 
Co.,  requesting  them  to  ask  the  defendant  to  send  them  more 
money  as  a  margin,  and  on  the  same  or  the  next  day  they 
received  by  telegraph  an  order  from  the  defendant  to  sell  300 
shares  of  New  York  Central,  which  they  did  on  the  nine- 
teenth of  September.  On  the  twentieth  of  September  the 
stock  board  closed.  On  the  twenty-fourth  of  September, 
etocks  having  still  further  declined,  the  plaintiffs  telegraphed 
to  the  defendant  to  remit  $1,500,  and  on  the  same  day  the 
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defendant  answered  them  by  telegraph  that  he  could  not  raise 
the  currency,  and  on  the  same  day,  stocks  having  declined 
still  further,  the  plaintiffs  sold  in  Broad  street,  that  being  the 
only  place  where  stocks  could  then  be  sold,  the  Stock 
Exchange  being  closed,  without  any  notice  to  the  defendant, 
200  shares  of  Lake  Shore  stock  which  they  had  been  carrying 
for  him.  That  upon  being  informed  of  the  said  sale  the 
defendant  denied  the  right  of  the  plaintiffs  to  sell  this  stock. 
That  after  crediting  the  defendant  with  the  proceeds  of  the 
sale  of  Lake  Shore  stock,  he  was  indebted  to  the  plaintiffs  in 
the  sum  of  $1,523.92  as  security  for  which  they  held  $5,000  in 
South  Carolina  bonds,  which  then  had  no  market  value,  and 
the  right  to  collect  $1,200,  on  the  fifteenth  of  October, 
the  amount  of  dividends  which  had  been  declared  upon  the 
300  shares  of  New  York  Central  stock,  previously  sold  by 
the  plaintiffs  for  the  account  of  the  defendant.  This  $1,200 
was  collected  on  the  twelfth  of  October,  leaving  $323.92  and 
interest  due  to  the  plaintiffs,  as  they  claimed,  as  collateral  for 
which  they  hold  the  $5,000,  Carolina  bonds. 

This  action  is  brought  to  obtain  a  decree  of  this  court 
directing  the  sale  of  said  bonds,  or  so  much  thereof  as  may  be 
necessary  to  pay  said  balance.  The  defendant  claims  that  the 
sale  of  said  Lake  Shore  stock  was  without  his  authority,  and 
that  the  plaintiffs  by  the  sale  which  they  made  converted  the 
same  to  their  own  use,  and  also  that  they  have  no  right  to 
make  the  charges  for  commissions  paid  for  borrowing  money. 

John  E.  Burrill,  for  plaintiffs. 

Mr.  Sackett,  and  Mr.  Norris  in  person,  for  defendant. 

VAN  BKUNT,  J. —  There  is  no  dispute  about  the  facts  of 
this  case  and  the  questions  which  I  am  called  upon  to  decide  are 
merely  those  of  law.  The  first  question  which  presents  itself 
is  as  to  the  right  of  the  plaintiffs  to  charge  the  commissions 
which  they  did  in  the  account  of  the  defendant  for  obtaining 
money. 
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At  the  commencement  of  their  dealings,  in  a  letter  of  the 
10th  of  October,  1872,  the  plaintiffs  informed  the  defendant 
that  their  custom  was  in  case  of  a  stringent  money  market  to 
charge  such  commissions  as  they  were  required  to  pay  in 
raising  money,  and  in  the  case  of  the  first  account  rendered, 
and  which  the  defendant  acknowledged  to  be  correct,  there 
was  a  charge  for  money  paid  out  in  this  way,  and  it  is  to  be 
noticed  that  the  defendant  was  duly  informed  every  day  when 
any  such  charge  was  made  against  him,  and  he  made  no 
objection  to  the  same  until  August  at  least,  although  they 
were  made  in  February,  March  and  April.  It  seems  to  me 
very  clear  that  the  defendant  was  in  duty  bound,  if  he 
intended  to  dispute  these  charges,  to  notify  the  plaintiffs  at 
once  as  soon  as  he  was  made  aware  of  the  fact,  and  not  let 
them  make  day  by  day  these  expenditures  for  his  benefit, 
and  not  wait  until  he  is  called  upon  to  pay  to  dispute  them. 
If  he  did  not  desire  them  to  raise  money  to  carry  his  stocks 
at  such  high  rates,  he  should  have  sajd  so,  and  then  the  plain- 
tiffs could  have  protected  themselves. 

The  defendant,  in  his  points,  urges  that  the  plaintiffs  were 
merely  his  agents  to  borrow  the  money,  and  that  he  owed  the 
lenders  of  the  money,  and  not  the  plaintiffs.  This  position  is 
entirely  untenable,  because  no  rule  is  better  established  than 
that  if  an  agent  pays  out  money  for  his  principal  that  he  may 
sue  and  recover  the  sum  so  paid  from  the  principal.  Mr. 
Atkins  swears  that  they  actually  paid  these  sums  for  commis- 
sions to  obtain  money  to  carry  the  defendant's  stocks,  and 
hence  if  done  by  his  authority,  and  we  must  assume  that  it 
was  so  done,  in  view  of  the  letter  of  October  tenth  and  the 
daily  notification  of  such  expenditures  without  any  objection 
being  made  by  defendant,  they  have  a  clear  right  to  claim 
their  payment  of  the  defendant. 

The  next  question  is  as  to  the  sale  of  the  Lake  Shore  stock. 
If  the  agreement  of  October  eighteenth  was  still  in  force, 
there  can  be  no  question  upon  the  subject,  as  it  gives  the 
plaintiffs  the  right  to  sell,  whenever  and  wherever  they 
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please.  The  defendant  claims  that  this  agreement  applies 
only  to  the  purchase  of  bonds,  which  account  was  closed  on 
or  about  the  18th  of  November,  1872,  and  did  not  cover  sub- 
sequent transactions.  In  discussing  this  question  it  will  be 
necessary  to  consider,  briefly,  the  circumstances  under  which 
the  agreement  of  October  eighteenth  was  signed.  Upon  the 
receipt  of  the  first  order  from  the  defendant  the  plaintiffs  at 
once  inclose  to  him  this  agreement  for  signature,  saying : 
"  We  herewith  inclose  our  usual  customer's  agreement  for 
your  signature,"  and  he  signs  and  returns  the  same  to  them. 
It  has  been  settled  by  our  court  of  appeals,  that  no  custom 
among  brokers  can  deprive  parties  of  rights  which  the  law 
gives  them,  but  they  have  not  decided  that  those  rights  may 
not  be  waived  by  agreement. 

I  think  it  perfectly  clear  that  if  the  broker  informs  his 
customer  of  the  terms  upon  which  he  will  act  for  him  as 
his  broker,  and  in  view  of  that  notice  the  customer  gives  an 
order,  he  is  bound  by  the  terms  on  which  the  broker  pro- 
posed to  act  for  him. 

So  in  this  case,  if  the  plaintiffs  had  written  to  the  defend- 
ant that  the  terms  upon  which  they  accepted  orders  from 
customers  were  as  stated  in  the  printed  contract  and  he  had 
then  given  an  order,  he  would  have  been  bound  by  its  terms 
even  though  he  had  never  signed  it,  or  given  any  express 
assent  to  it.  As  well  might  a  customer  of  a  merchant  say, 
after  buying  goods,  that  he  had  not  promised  to  pay  cash, 
because  he  said  nothing  when  the  merchant,  before  dealing 
with  him,  had  told  him  he  only  sold  for  cash. 

It  seems  to  me  immaterial,  therefore,  whether  the  agree- 
ment, as  signed,  was  intended  to  apply  to  any  other  transac- 
tions than  the  bonds  or  not ;  it  was  a  notice  to  him  of  the 
terms  upon  which  the  plaintiffs  would  deal  with  him,  and 
when  he  gave  his  orders  he  assented  to  its  conditions. 

But  I  do  not  think  that  there  is  any  thing  in  this  case  to 
show  that  it  was  only  intended  to  apply  to  the  purchase  of 
the  bonds. 

VOL.  LI  57 


450  NEW  YORK  PRACTICE  REPORTS. 

Robinson  agt.  Norris. 

The  defendant  became  a  customer  of  the  plaintiffs  for  the 
first  time  when  he  gave  the  first  order,  he  signs  what  the 
plaintiffs  notify  him  is  their  "  usual  customer's  agreement," 
and  he  goes  on  dealing  with  them  almost  continuously  there- 
after. The  mere  fact  that  for  one  day  or  two  the  account 
was  balanced  does  not  alter  the  question,  because  the  defend- 
ant still  continued  to  be  the  plaintiffs'  customer  —  there  had 
never  been  a  sufficiently  long  cessation  of  dealings  for  him  to 
lose  that  relation.  In  fact  there  was  no  formal  closing  of 
the  account,  and  the  defendant  never,  by  any  act  of  his, 
showed  that  he  intended  to  close  his  account.  The  mere 
payment  of  all  the  money  which  he  owed  upon  the  bonds 
did  not  show  any  such  intention,  because  if  he  had  intended 
so  to  do  he  would  have  taken  up  his  bonds  and  not  have 
allowed  them  to  remain  in  plaintiffs'  hands  and  be  used  at  a 
margin  for  his  future  purchases.  The  fact  that  the  stock 
was  not  sold  at  the  Stock  Exchange  does  not  invalidate  the 
sale,  because  the  contract  gives  them  the  right  to  sell  wher- 
ever they  please ;  neither  were  the  plaintiffs  bound  to  sell  as 
soon  as  margin  was  exhausted,  as  long  as  they  acted  in  good 
faith. 

The  plaintiffs  must  have  judgment,  with  costs. 
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SUPKEME  COURT. 

MARTIN  COLE  agt.  MATTHEW  YAN  KETJBEN. 
Motion  for  a  new  trial  —  relationship  of  a  juror  —  newly  discovered  evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  relationship  of  one  of  the 
jurors  to  one  of  the  parties  within  the  ninth  degree,  where  it  appears 
that  no  objection  was  made  at  the  trial,  and  no  injury  on  that  ground 
appears  to  have  been  sustained  by  the  party  against  whom  the  verdict 
was  rendered,  although  such  relationship  was  then  unknown  to  either 
party. 

The  parties  having  accepted  the  twelve  men  as  jurors,  and  thus  waived 
any  objection  to  the  verdict  founded  on  the  incompetency  of  the  jury, 
and  as  the  verdict  of  the  eleven  jurors  is  valid,  the  finding  should  not 
be  set  aside  on  that  ground. 

Evidence  of  the  same  character  and  nature  as  that  given  upon  the  former 
trial  is  clearly  cumulative  ;  and  it  is  none  the  less  so  that  the  proposed 
new  witnesses  are  supposed,  by  their  official  position,  to  be  more  con- 
versant with  the  facts  disclosed  and  proved  on  the  merits  of  the  case 
upon  the  former  trial 

Ulster  Special  Term,  July,  1876. 

MOTION  for  a  new  trial  on  newly  discovered  evidence,  and 
because  of  the  relationship  of  one  juror  to  the  plaintiff. 

S.  L.  Stebbins,  for  defendant  and  motion. 
William  Lounsbery,  for  plaintiff  and  opposed. 

WESTBKOOK,  J.  This  action,  originally  commenced  in  jus- 
tice's court  to  recover  for  injuries  done  to  plaintiff's  clothes5 
was  removed  into  this  court  by  a  plea  that  the  locus  in  quo 
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was  a  highway.  Upon  the  second  trial  of  the  action  at  the 
Ulster  circuit  in  April,  1873,  the  plaintiff  had  a  verdict  for 
twenty-five  dollars.  The  judgment  upon  the  verdict  has  been 
affirmed,  both  at  the  general  term  of  the  supreme  court  and 
the  court  of  appeals  ;  and,  after  such  affirmance,  a  motion  is 
made  for  a  new  trial  at  the  special  term  upon  two  grounds, 
to  wit :  First.  That  the  wife  of  Solomon  Sahler,  a  juror,  is 
the  third  cousin  of  plaintiff;  and  second,  that  the  defendant 
has,  since  the  former  trial,  discovered  new  and  material  evi- 
dence, which  can  be  produced  upon  another  trial.  These 
points  will  be  considered  in  the  order  stated. 

In  disposing  of  the  first,  I  assume  that  the  consanguinity 
of  the  wife  of  the  juror  to  the  plaintiff  is  proven,  and  that 
it  is  within  the  ninth  degree.  No  objection  was,  however, 
taken  upon  this  ground  at  the  trial,  and  the  rule  seems  to  be 
well  settled,  that  in  such  a  case,  the  relationship  will  not 
vitiate  the  verdict.  Mr.  Wait  (  Waifs  Practice,  vol.  3,  page 
397)  thus  states  the  rule :  "  The  fact  that  one  of  the  jurors 
was  related  to  the  successful  party  in  the  action,  and  that 
they  were  on  terms  of  friendship  together,  is  not  sufficient  to 
support  a  motion  for  a  new  trial  (Onions  agt.  Naish,  7 
Price's  Exch.,  203;  see  Hewit  agt.  Ternetty,  id.,  234.") 
Eggleston  agt.  Smiley  (17  Johnson,  133) ;  Pierce  agt.  Sheldon 
(13  id.,  191) ;  A.  N.  R.  R.  agt.  Cramer  (7  Howard),  are  also 
in  point. 

If  this  was  an  original  question,  I  should  feel  at  liberty  to 
examine  it  de  novo.  Some  of  the  older  cases,  to  which  refer- 
ence has  been  made,  are  certainly  erroneous  in  holding  that 
when  the  judge  is  related,  and  no  objection  made,  the  judg- 
ment will  stand.  As  there  is  then  no  court  (the  judge  being 
prohibited  from  sitting  as  such),  there  can  be  no  judgment,  and 
consent  cannot  make  a  judge,  when  the  statute  forbids  it.  A 
civil  action,  however,  can  be  tried  by  eleven  jurors,  and  con- 
ceding that  consent  would  not  make  the  individual  related  a 
good  juror  (a  proposition  which  is  very  doubtful,  as  I  have 
found  no  statute  in  this  state  declaring  that  no  juror  can  act 
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as  such  when  he  is  related  to  either  party  within  the  ninth 
degree,  whilst  there  is  one  prohibiting  a  judge  from  acting  in 
that  capacity  when  he  is  thus  related),  }7et  the  verdict  by  the 
eleven  would  be  good  (See  opinion  of  PAIGE,  «/".,  in  Enos 
agt.  Dayharsh,  5  N.  Y.,  533-534).  I  am  aware  that  it  may 
be  answered  that  the  objection  to  the  juror  was  not  made 
because  the  relationship  was  not  known.  This  answer  would 
be  entitled  to  weight,  if  any  injury  had  been  done  by  the 
acceptance  of  the  juror,  or  if  an  attempt  had  been  made  by 
the  plaintiff  to  get  a  relative  upon  the  jury  to  influence  the 
verdict.  Nothing  of  this  kind  is  pretended,  and  the  relation- 
ship, if  any  existed,  was  as  unknown  to  the  plaintiff  as  to  the 
defendant.  Under  such  circumstances,  as  the  parties  accepted 
the  twelve  men  as  jurors,  and  thus  waived  any  objection  to 
the  verdict  founded  upon  their  incompetency,  and  as  the 
verdict  of  the  eleven  is  valid,  the  finding  should  not  be  set 
aside  on  that  ground. 

The  printed  case  shows  that,  upon  the  trial  of  this  action, 
evidence  was  given  by  the  defendant  as  to  the  user  of  this 
road  by  the  public  for  a  series  of  years,  to  establish  it 
as  a  highway.  The  alleged  newly  discovered  evidence,  on 
which  the  second  ground  for  a  new  trial  depends,  is  simply 
additional  and  other  evidence  of  user.  Perhaps,  if  it  had 
been  given  upon  the  former  trial,  the  result  might  have  been 
otherwise,  but  it  is  clearly  "  cumulative,"  i.  <?.,  evidence  of 
the  same  character  and  nature  with  that  given  upon  the  for- 
mer trial.  The  fact  that  the  parties  who  used  the  alleged 
highway  were  officers  of  the  town,  does  not  add  any  value  to 
the  user,  nor  change  the  evidence  so  as  to  take  it  out  of  the 
rule.  I  have  had  occasion,  quite  recently,  in  Cole  agt.  Cole 
(50  Howard,  59),  to  examine  the  question,  what  is  cumu- 
lative evidence?  The  conclusion  there  reached  was,  that 
"  when  the  alleged  new  evidence  is  of  the  same  character 
with  that  offered  upon  the  former  trial  it  is  cumulative,"  and 
unless  I  can  justly  make  a  new  rule,  because  the  parties  are 
different,  the  motion  for  a  new  trial  upon  this  ground  must 
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also  be  denied.  Of  course,  the  rule  that  when  the  evidence 
is  cumulative  the  motion  for  a  new  trial  will  be  denied,  is 
too  well  settled  to  be  questioned.  Litigation  would  never 
end  were  it  not  enforced.  No  opinion  is  expressed  upon  the 
merits  of  the  action.  The  decision  of  the  general  term  of 
this  court,  and  also  that  of  the  court  of  appeals  have  fore- 
closed discussion  thereon. 
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NEW  YORK  SUPERIOR  COURT. 

WESTON  and  another  agt.  KETCHAM. 
Alleged  violation  of  trade  mark. 

Where  the  plaintiffs  allege  that  the  defendant  sells  oil  under  the  name  of 
"Pepper's  Signal  Oil,"  &c.,  which  in  fact  is  not  such,  it  does  not  give 
the  plaintiffs  a  cause  of  action  for  the  infringement  of  a  trade  mark. 

Special  Term,  February  18T6. 

SEDGWICK,  J.  —  The  plaintiffs  have  no  property  in  the 
so-called  trade  mark.  In  my  opinion,  the  words  claimed  by 
plaintiffs  as  constituting  the  trade  mark  ceased  to  have  any 
character  as  such,  and  became  descriptive  of  a  kind  of  oil. 
However  this  may  be,  the  plaintiffs  have  no  property  in  them. 
The  first  owner  of  the  trade  mark,  so  called,  was  Pepper,  and 
plaintiff  Weston  had  no  interest  in  it.  Pepper  became  part- 
ner of  defendant  Ketcham,  and  the  trade  mark  became  dis- 
tinctive of  the  manufacture  of  the  firm.  At  any  rate,  it  was 
Ketcham's  property  as  much  as  Pepper's.  Since  that  time, 
the  evidence  shows  no  acquisition  of  any  right  from  Pepper 
or  from  Ketcham,  by  plaintiff  Weston,  to  the  trade  mark.  I 
leave  out  of  view  an  important  fact  in  the  case,  that  if  the 
trade  mark  were  kept  in  existence  as  such,  by  its  continuous 
use  by  the  succession  of  the  various  firms,  it  belonged  to  any 
one  partner  as  much  as  to  another.  I  mean  only  to  point 
out  there  has  been  no  transfer  of  it  to  the  exclusive  use  of 
plaintiff  West  or  his  present  firm. 

The  only  thing  which  the  plaintiffs  can  claim  gave  them 
the  exclusive  right  to  the  words  composing  the  alleged  trade 
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mark,  is  the  agreement  of  Mrs.  Pepper  with  plaintiff  Wes- 
ton,  that  the  latter,  or  any  firm  of  which  he  might  be  a 
member,  shall  have,  for  five  years,  "the  exclusive  use  of  the 
name  of  Capt.  Simeon  Pepper  in  the  manufacture  of  signal 
oils,  as  a  '  trade  mark,'  to  be  designated  Capt.  S.  Pepper's 
Signal  Oil,  or  Pepper's  Signal  Oil,  for  the  term  of  five  years, 
and  that  at  the  end  of  the  five  years  she  would  render  and 
yield  up  to  the  plaintiff  "Weston  '  the  said  trade  mark,'  as 
hereinbefore  described,  for  his  own  use,  benefit  and  behoof 
for  ever."  Mrs.  Pepper  did  not  succeed  to  any  business  of 
her  husband's  which,  continuing,  a  trade  mark  belonging  to 
it  might  continue.  Her  husband  left  no  such  business,  and 
there  is  no  such  thing  as  a  trade  mark  in  "  gross,"  to  use  that 
term  by  analogy.  It  must  be  "  appendant "  of  some  partic- 
ular business  in  which  it  is  actually  used  upon  or  in  regard 
to  specific  articles.  And  she  in  no  way  disclosed  by  the  evi- 
dence—  and  I  do  not  see  how  any  could  possibly  exist  — 
became  possessed  of  the  right  to  transfer  to  any  one  the  right 
to  use  her  deceased  husband's  name. 

It  came  to  this,  that,  as  a  matter  of  fact,  the  claim  is,  the 
defendant  sells  oil  which  is  truly  called  "  Pepper's  Signal 
Oil,"  &c.  The  evidence  rather  discloses  that  it  is  not  that 
oil  but  an  improvement  upon  it.  Passing  that  by,  the  plain- 
tiffs' further  allegation  is,  that  the  defendant  sells  oil  under 
the  name  of  "  Pepper's  Signal  Oil,"  &c.,  which,  in  fact,  is 
not  such.  I  do  not  think  this  gives  the  plaintiffs  a  cause  of 
action. 

The  complaint  is  dismissed,  with  costs. 

Defendant  will  engross  the  findings,  &c.,  made  by  me,  and 
present  them  to  me  for  signing. 
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COMMON  PLEAS. 

RICHARD   A.  HENNESSY  et  al.  agt.  WARD  WHEELER  et  al. 
Protection  of  a  trade  mark  by  a  court  of  equity. 

In  the  cases  in  which  the  equitable  power  of  granting  injunctions  against 
inf ringers  upon  trade  marks  have  been  applied  for,  that  remedy  has  been 
uniformly  denied  when  the  trade  mark  claimed  was  in  any  respect  of  a 
false  or  deceptive  character,  as  in  this  case,  on  the  part  of  the  plaintiffs. 

So,  also,  where  the  mere  trade  mark  in  itself  would  have  been  protected 
but  for  its  being  accompanied  by  false  or  exaggerated  statements  intended 
or  calculated  to  deceive  the  public  as  to  the  character  of  the  article 
offered  for  sale. 

A  court  of  equity  is  in  no  respect  to  be  made  subsidiary  to  any  scheme  of 
fraud  or  deception  to  which  the  trade  mark  is  but  used  as  a  vehicle. 
The  ground  for  its  jurisdiction  is  the  promotion  of  honest  and  fair 
dealing. 

Where  the  evidence  shows  that  the  plaintiffs'  trade  mark  sought  to  be 
established  and  enforced  is  uniformly  used  by  them  in  aid  of  false  rep- 
resentations; that  the  bottles  of  brandy,  the  sale  of  which  it  is  designed 
to  protect,  contained  neither  a  quart  nor  pint,  and  that  such  bottles  are  so 
deceptively  cast,  and  are  offered  for  sale,  so  falsely  to  represent  quart 
and  pint  bottles  of  brandy. 

Equity  Term,  January,  1876. 
Wm.  J.  Osborne,  for  plaintiffs. 
Wm.  H.  Arnoux,  for  defendants. 

ROBINSON,  J.  —  In  the  case  presented  by  the  plaintiffs  it  is 

distinctly  alleged  that  the  trade  marks  in  question  are  only 

used  on  quart  and  pint  bottles.     The  proofs  show  that  this  is 

untrue,  and  that  the  trade  mark  sought  to  be  established  and 
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enforced  is  uniformly  used  in  aid  of  false  representations ; 
that  the  bottles  of  brandy,  the  sale  of  which  it  is  designed  to 
protect,  contain  neither  a  quart  or  pint,  and  that  such  bottles 
are  so  deceptively  cast,  and  are  offered  for  sale  so  falsely  to 
represent  quart  and  pint  bottles  of  brandy.  This  certainly 
does  not  present  a  case  where  the  plaintiffs  corne  into  court 
with  clean  hands  or  with  language  free  from  deceit  or  tricks 
of  trade  on  their  part.  Assume,  even,  that  the  purchaser  or 
some  mass  of  the  purchasers  of  the  article  become  such  with 
full  knowledge  of  this  deficiency  in  the  quantity  of  the 
article  as  represented  by  the  quart  or  pint  bottles,  it  cannot 
be  questioned  that  the  deceit  is  designed  for  the  purpose  of 
effecting  sales  of  the  article  to  the  great  mass  of  purchasers, 
under  the  false  impression,  created  by  the  designation  of  the 
bottles,  that  they  contain  the  quantity  of  the  article  repre- 
sented by  the  so-called  quart  or  pint  bottles.  In  the  cases  in 
which  the  equitable  power  of  granting  injunctions  against 
infringers  upon  trademarks  have  been  applied  for,  that  remedy 
has  been  uniformly  denied  when  the  trade  mark  claimed  was 
in  any  respect  of  a  false  or  deceptive  character  (Pidding  agt. 
How,  8  Simons,  477 ;  Perry  agt.  Truefit,  6  Beavan,  66 ; 
Flavel  agt.  Harrison,  10  Hare,  467  ;  Partridge  agt.  Menck, 
1  How.  App.  Gas.,  558 ;  Phalon  agt.  Wright,  5  Penn.,  464 ; 
Fetridge  agt.  Wells,  13  How.,  385 ;  Palmer  agt.  Haynes,  60 
Penn.,  166).  So  also  where  the  mere  trade  mark  in  itself 
would  have  been  protected  but  for  its  being  accompanied  by 
false  or  exaggerated  statements  intended  or  calculated  to 
deceive  the  public  as  to  the  character  of  the  article  offered 
for  sale  (Phalon  agt.  Wright,  7  Phila.  C.  P.,  176  •  Towle 
agt.  Spear,  7  Penn.  L.  J.,  176;  8.  C.,  L.  R.  [N.  S.],  130; 
Heath  agt.  Wright,  3  Wall.',  8.  C.,  Am.  T.  M.  Cas.,  154; 
Smith  agt.  Woodruff,  48  Barb.,  438 ;  Wolfe  agt.  Burke,  56 
N.  T.,  155). 

In  the  Leather  Cloth  Co.  agt.  The  Am.  Leather  Cloth  Co. 
(11  Jur.  \N.  S.~\,  513),  the  lord  chancellor  says:  "  But  when 
the  owner  of  the  trade  mark  applies  for  an  injunction  to 
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restrain  the  defendant  from  injuring  his  property,  by  making 
false  representations  to  the  public,  it  is  essential  that  the 
plaintiff  should  not  in  his  trade  mark,  or  in  the  business  con- 
nected with  it,  be  himself  guilty  of  any  false  or  misleading 
representation.  For,  if  the  plaintiff  makes  any  materially 
false  statement  in  connection  with  the  property  which  he 
seeks  to  protect,  he  loses  the  favor  of  justice  and  his  right  to 
claim  the  assistance  of  a  court  of  equity. 

While  countenance  has  been  given  by  no  court  of  equity 
to  upholding  any  trade  mark  which,  though  ostensibly  fair  and 
innocent,  is  yet  attended  by  disingenuous  or  deceptive  con- 
comitants to  which  it  is  designed  to  give  aid  or  effect,  the 
cases  all  speak  in  but  one  language:  that  the  aid  of  the 
court  of  equity  is  in  no  respect  to  be  made  subsidiary  to  any 
scheme  of  fraud  or  deception  to  which  the  trade  mark  is  but 
used  as  a  vehicle  or  Trojan  horse. 

There  are  some  cases  sustaining  the  trade  mark  wherein  it 
has  been  held  that  the  terms  implied,  though  not  strictly  true, 
such  as  "patent  eureka  shirts,"  "patent  thread,"  "patent 
solid  headed  pins  ; "  and  such  use  of  the  word  patent  on  an 
article  not  patented  in  such  connection  were  yet  of  so  inno- 
cent a  character  that  it  was  not  likely  to  carry  any  deception 
to  the  public.  But  even  in  this  the  same  courts  subsequently 
expressed  qualifications.  The  precise  question  presented  in 
this  case  as  to  the  effect  of  a  systematic  and  intentional  short 
measure  or  false  representation  of  the  quantity,  attending  the 
trade  mark  which  it  is  designed  to  protect  or  give  effect  to, 
does  not  appear  to  have  been  brought  to  the  attention  of  the 
court ;  but  in  my  opinion,  it  manifestly  comes  within  the 
principle  before  asserted  in  Lee  agt.  Haley  (5  Z.  R.,  C.  A. 
C.,  155),  where  the  trade  mark  claimed  was  "  The  Guinea 
Coal  Company  "  representing  that  the  plaintiff's  business  was 
selling  Wallsend  coal  for  a  guinea  a  ton,  lord  justice  GIFFORD 
says  :  "  Now  as  to  the  short  weight,  if  the  plaintiff  had  been 
systematically  and  knowingly  carrying  on  a  fraudulent  trade 
and  delivering  short  weight,  it  is  certain  that  this  court  would 
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not  interfere  to  protect  them  in  carrying  on  their  trade  " 
(  Upton  on  Trade  Marks,  43). 

In  the  justice  and  propriety  of  this  observation  (of  Upton}, 
so  far  as  they  have  application  to  the  question  under  considera- 
tion, I  concur,  and  regard  them  as  fully  warranted  by  the 
uniform  spirit  of  the  cases  above  cited  as  all  others  defining 
the  principles  upon  which  the  powers  of  a  court  of  equity 
can  be  invoked  to  protect  any  right  to  a  trade  mark  beyond 
such  as  would  be  recognizable  at  common  law.  That  prin- 
ciple is,  that  "  he  who  hath  committed  iniquity  shall  not  have 
equity."  The  ground  for  the  jurisdiction  is  the  promotion 
of  honest  and  fair  dealing.  It  is  not  necessary  to  the  defense 
that  it  should  appear  that  any  one  had  been  actually  deceived 
or  defrauded.  It  is  enough  that  the  misrepresentation  is  such 
that  it  is  calculated  to  have  that  effect  upon  the  unwary  and 
unsuspicious.  The  rule  of  caveat  emptor  may  prevail  in  a 
court  of  law,  but  does  not  commend  itself  to  any  favor  in  a 
court  of  equity. 

The  complaint  in  each  case  dismissed,  with  costs. 
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SUPKEME  COUKT. 

THE  PEOPLE  ex  rel.   WILLIAM  WASSON  agt.   GEORGE   W. 
SCHTJTLER,  auditor  of  the  canal  department. 

Peremptory  mandamus  against  auditor  of  canal  department. 

Where  the  auditor  of  the  canal  department  refuses  to  pay  a  claim  against 
the  state  which  has  been  awarded  to  the  claimant  by  the  canal  apprais- 
ers, having  jurisdiction  and  authority  to  make  the  award,  on  the  ground 
that  he  is  informed  and  believes  that  the  award  is  void  on  the  ground 
of  collusion  and  fraud  between  the  appraisers  and  the  claimant,  and 
that  it  can  be  so  established  upon  the  trial  of  an  issue  of  fact  to  that 
effect,  it  is  insufficient,  without  the  statement  of  any  facts,  to  prevent 
the  issuing  of  a  peremptory  mandamus  to  compel  the  payment  of  the 
claim. 

Albany  Special  Term,  March,  1876. 

APPLICATION  for  a  peremptory  mandamus  to  the  auditor  of 
the  canal  department. 

Mead  &  Burlingame,  for  the  motion. 

E.  W.  Paige,  deputy  attorney-general,  opposed. 

WESTBROOK,  J. —  By  chapter  520  of  the  Laws  of  1868,  the 
canal  appraisers  were  authorized  to  hear  and  determine  the 
claims  of  Peter  Yoorhees,  for  damages  sustained  in  the  drain- 
ing of  Cayuga  marshes,  in  the  years  1854,  1855,  1856  and 
1857,  by  the  appropriation  of  their  land  to  deposit  the  rock 
and  shale  taken  from  Seneca  river,  either  party  to  be  at 
liberty  to  appeal  to  the  canal  board  as  in  other  cases.  Under 
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this  act  an  award  was  made  in  favor  of  Voorhees  on  the  20th 
day  of  September,  1869,  for  $6,488.25,  which  award  was  duly 
recorded  on  the  30th  day  of  December,  1869,  as  required  by 
the  laws  of  this  state. 

No  appeal  was  taken  by  the  state  from  the  award ;  but  on 
the  contrary,  on  the  thirtieth  day  of  December,  the  Hon. 
William  W.  "Wright,  then  canal  commissioner,  after  an  official 
investigation  of  the  facts,  drew  his  draft  upon  the  then  audi- 
tor of  the  canal  department,  for  the  amount  thereof,  and  took 
from  Peter  Yoorhees  his  receipt  for  the  same.  Prior  to  July, 
1873,  this  draft  was  presented  to  the  then  auditor,  who  refused 
to  pay  it.  On  July  2, 1873,  the  amount  was  duly  assigned  to 
the  relator  Wasson,  who  is  now  the  owner  and  holder 
thereof. 

After  the  assignment  to  Wasson,  and  on  the  second  day  of 
July,  the  relator  made  a  personal  demand  upon  Gilson  A. 
Dayton,  then  auditor,  that  he  (Dayton)  should  draw  his  draft 
upon  the  state  treasurer  for  the  amount  of  such  award  and 
interest,  according  to  law,  which  the  auditor  refused  to  do. 
On  the  3d  day  of  July,  1873,  an  order  was  granted  by  judge 
LEARNED  requiring  the  auditor  to  show  cause  why  a  peremp- 
tory mandamus  should  not  issue  to  compel  him  to  draw  and 
issue  his  warrant  for  the  amount  of  the  draft  and  the  accrued 
interest,  the  hearing  upon  which  order  was  fixed  for  the  26th 
day  of  August,  1873.  The  application  for  a  peremptory 
mandamus  was  denied,  because  as  the  state  had,  three  days 
previous  to  such  hearing  (August  23,  1873),  commenced  an 
action  in  this  court  to  set  aside  the  award  for  fraud  and  collu- 
sion between  the  claimant  of  the  damages  (Mr.  Yoorhees)  and 
the  canal  appraisers,  and  also  because  such  appraisers  had 
exceeded  their  jurisdiction,  the  questions  involved  could  be 
determined  in  such  action. 

Issue  having  been  joined  in  the  suit  brought  to  set  aside 
the  award,  it  was  referred  to  the  Hon.  William  J.  Wallace, 
now  United  States  district  judge  for  the  northern  district  of 
New  York,  to  hear  and  decide.  After  a  full  trial  and  hear- 
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ing,  the  referee,  by  his  report  bearing  date  May  2,  1874, 
decided  that  the  said  award  was  "  not  void  for  collusion  and 
fraud,"  but  that  the  claim  was  not  within  the  jurisdiction  of 
the  canal  appraisers,  and  that  the  award  was  consequently 
void,  and  that  its  collection  should  be  enjoined. 

On  appeal  by  "Wasson,  to  the  general  term,  the  judgment 
of  the  referee  was  reversed,  and  such  decision  of  the  general 
term  was  affirmed  by  the  court  of  appeals,  and  now  the  appli- 
cation for  a  peremptory  mandamus  is  renewed,  as  the  present 
auditor  still  refuses  to  draw  his  warrant. 

As  the  case  then  is  now  presented,  the  following  facts  are 
undisputed  :  Upon  the  issue  of  fraud  and  collusion  in  obtain- 
ing the  award,  the  people  were  beaten  by  the  referee ;  and 
upon  that  of  law,  that  the  award  was  without  the  jurisdic- 
tion of  the  canal  appraisers,  they  have  been  beaten  both  by  the 
supreme  court  and  the  court  of  appeals.  Upon  the  present 
motion,  in  answer  to  all  the  facts  hereinbefore  stated,  we 
have  only  this  allegation  in  the  affidavit  of  the  present  auditor, 
George  W.  Schuyler :  "  That  as  affiant  is  informed  and 
believes,  the  award  stated  in  the  moving  papers  is  void  on 
the  ground  of  collusion  and  fraud  between  the  appraisers  and 
Yoorhees,  and  it  can  be  so  established  upon  the  trial  of  an  issue 
of  fact  to  that  effect."  Not  a  single  fact  is  stated  upon  which 
the  judgment  of  the  court  can  be  exercised,  nor  is  the  gen- 
eral statement  of  fraud  and  collusion  made  upon  any  personal 
knowledge,  nor  are  the  sources  of  information  stated.  The 
court  is  then,  when  an  award  has  been  made  against  the  state 
by  its  own  officers,  when  such  award  has  not  been  appealed 
from  as  the  law  permits,  but  on  the  contrary  determined  by 
the  canal  commissioner  in  charge  to  be  a  proper  and  just 
demand  against  the  state  as  evidenced  by  his  draft  drawn 
upon  the  auditor,  and  when  the  state  has  been  beaten  upon 
the  issue  of  fraud  made  by  it  in  an  independent  action  to 
vacate  the  award,  upon  the  mere  general  affidavit  of  the 
auditor  that  he  is  "  informed  and  believes  "  there  is  fraud,  to 
assume  that  sworn  officers  have  been  corrupt,  an  intelligent 
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referee  grossly  deceived,  and  the  claimant  and  the  state  put 
to  the  delay  and  cost  of  a  trial  to  try  such  issue.  Such  a 
course  would  be  neither  just  to  the  claimant  nor  the  state. 
Official  action  should  not  be  questioned  upon  such  a  loose, 
general  statement  founded  upon  mere  information.  If  Mr. 
Schuyler,  the  auditor,  or  the  attorney-general  has  any  fact  to 
state  showing  fraud  or  collusion,  it  should  be  done,  and  such 
fact  will  be  duly  considered  ;  or  if  either  has  any  information 
tending  to  establish  such  fact  it  should  be  stated  so  that  the 
court  can  judicially  determine  the  propriety  and  need  of  a 
trial.  In  the  absence  of  any  such  statement,  the  court  will 
not  subject  sworn  state  officials  to  the  imputation  of  official 
corruption,  nor  claimant  to  the  cost  and  delay  of  a  trial  by 
granting  the  writ  in  an  alternative  form. 

The  peremptory  writ  of  mandamus  as  applied  for  will  issue. 
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TYNG  agt.  MARSH. 
Settlement  of  a  case  on  appeal. 

The  settled  practice  of  the  court  requires  that  amendments  to  a  case 
should  specify  the  particular  parts  or  passages  of  the  proposed  case  to 
which  objection  is  made;  should  designate  with  certainty  the  particular 
paints  at  which  new  matter  is  proposed  to  be  inserted;  should,  so  far  as 
practicable,  present  every  alteration  desired  in  such  form  and  manner 
that  the  precise  difference  between  the  parties  may  most  easily  and 
readily  strike  the  eye  of  the  judge  or  referee. 

It  is  not  necessary,  generally,  to  insert  in  extenso  or  any  considerable  por- 
tion of  the  stenographer's  notes  of  the  trial  in  a  proposed  case,  or  pro- 
posed amendments;  where  they  are  in  possession  of  the  parties  or  one 
of  them,  they  may  be  referred  to  by  the  folio  or  page. 

The  question  of  the  materiality  of  the  testimony  to  be  inserted  in  a  pro- 
posed case  or  amendments  should  be  determined  by  the  judge  or 
referee  who  tried  the  cause. 

Special  Term,  January,  1876. 

MOTION  to  strike  out  certain   amendments  proposed  by 
defendants  to  plaintiff's  proposed  case  on  appeal. 

T.  M.  Tyng,  for  the  motion. 
Marsh  &  Wallis,  opposed. 

SANFORD,  J.  —  It  is  apparent  from  the  papers  read  on  this 
motion  that  the  plaintiff  seeks  a  review  upon  questions  of 
fact,  and  particularly  upon  the  important  question  whether  a 
contract  between  the  parties  (exhibit  0),  the  validity  of  which 
constitutes  the  chief  point  of  controversy  in  this  cause,  was 
VOL.  LI  59 
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voluntarily  entered  into  on  the  part  of  the  plaintiff,  or 
whether  such  contract  was  procured  from  him  by  fraud, 
pressure  and  undue  influence,  practiced  or  exerted  by  the 
defendants,  then  acting  as  his  attorneys  at  law. 

It  is  conceded  on  both  sides  that  all  the  testimony  taken 
on  the  trial,  which  is  material  in  the  determination  of  this 
question,  should  be  inserted  in  the  case  on  appeal.  The 
parties  differ  widely,  however,  as  to  the  materiality  of 
the  greater  part  of  the  testimony  taken,  the  plaintiff 
claiming  that  but  a  small  portion  thereof  is  material,  while 
the  defendant  insists  that  all,  or  nearly  all,  bears  so 
closely  upon  the  questions  involved  as  to  require,  for  the 
purpose  of  review,  a  verbatim  et  literatum  transcript  of  the 
whole  evidence  as  reported  by  a  stenographer,  whose  notes, 
by  mutual  stipulation,  were  to  be  furnished  to  the  referee 
and  used  in  making  a  case  in  the  event  of  an  appeal. 

A  wide  scope  is  always  allowed  to  both  parties  in  the  inves- 
tigation of  issues  involving  charges^of  fraud,  and  as  the 
result  is  almost  always  inferential  in  its  character,  it  is 
not  remarkable  that  there  should  be  a  difference  of  opinion 
as  to  the  precise  bearing  of  testimony,  whether  tending 
to  inculpate  or  exonerate.  The  better  course,  in  such 
cases,  would  seem  to  be  the  presentation  of  all  the  testimony 
taken  on  the  trial  which  either  party  claims  to  be  material, 
unless  its  irrelevancy  is  so  manifest  as  to  involve  an  imputa- 
tion of  bad  faith  on  the  part  of  the  party  insisting  on  its 
insertion.  The  question  of  materiality,  however,  can  be  bet- 
ter determined  by  the  judge  or  referee  before  whom  the  trial 
was  had  than  by  any  one  else,  and  ought  in  all  cases  to  be 
submitted  to  his  decision.  No  one  will  doubt  that  the  referee 
in  this  case  is  especially  competent  to  pass  upon  such  a  ques- 
tion, and  that  the  relevancy  or  irrelevancy  of  the  testimony 
may,  with  perfect  safety,  be  left  to  his  arbitrament.  But  the 
plaintiff  contends  that  the  amendments  sought  to  be  stricken 
out  are  improper  in  form,  and  that  they  present,  to  all  intents 
and  purposes,  a  new  case,  drawn  by  the  defendants,  and 
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intended  as  a  substitute  for  that  proposed  by  himself.  So  far 
as  the  objection  to  the  form  of  the  amendments  rests  upon 
the  defendants'  omission  to  insert  therein,  in  extenso,  the  par- 
ticular portions  of  the  stenographer's  notes  which  they  desire 
to  have  inserted,  instead  of  referring,  as  they  have  done,  to 
the  folios  or  pages  upon  which  such  portions  thereof  are 
inscribed,  I  think  it  untenable.  The  stenographer's  notes  are 
in  possession  of  the  plaintiff.  I  can  see  no  reason  for  dis- 
criminating in  this  regard  between  such  notes,  transcribed  for 
the  use  of  the  parties  and  referee  in  making  the  case,  under 
an  express  stipulation  to  that  effect,  and  depositions  taken 
out  of  court,  under  commission,  de  bene  esse,  or  otherwise, 
which  it  is  conceded  may  be  merely  referred  to,  and  need  not 
be  set  out  at  length,  in  a  proposed  case  or  proposed  amend- 
ments thereto.  All  that  is  requisite  is  certainty  and  preci- 
sion, and  greater  certainty  and  precision  are  attained  by  a 
direct  and  unmistakable  reference  to  well  defined  passages  of 
the  minutes  themselves  than  by  long  extracts  therefrom, 
which,  of  course,  involve  the  necessity  of  comparison  and 
authentication.  Before  the  introduction  of  stenographers  as  a 
part  of  the  machinery  by  which  the  administration  of  justice 
is  facilitated,  precision  and  certainty  required  that  proposed 
amendments  should  be  couched  in  clear  and  explicit  language 
setting  forth  the  precise  alterations  desired.  But  even  then 
the  insertion  of  depositions  and  exhibits  was  proposed  by  a 
mere  reference  to  them,  without  transcribing  them  in  full. 

Doubtless  the  settled  practice  of  the  court  requires  that 
amendments  should  specify  the  particular  parts  or  passages  of 
a  proposed  case  to  which  objection  is  made ;  should  designate 
with  certainty  the  particular  points  at  which  new  matter  is 
proposed  to  be  inserted ;  should,  so  far  as  is  practicable,  pre- 
sent every  alteration  desired  in  such  form  and  manner  that 
the  precise  difference  between  the  parties  may  most  easily 
and  readily  strike  the  eye  of  the  judge  or  referee.  No  doubt 
an  amendment,  whereby  a  wholly  new  case  is  sought  to  be 
substituted  for  that  originally  proposed,  ought  not,  in  most 
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cases,  to  be  sanctioned,  for  the  reason  that  the  labor  of  settling 
cases  would  thus  be  largely  increased.  But  this  rule  is 
founded  in  convenience,  and  has  its  exceptions  (Stuart  agt. 
Binsse,  3  JBosw.,  657,  660).  There  are  "  cases  in  which  the 
case  proposed  is  so  inaccurate  that  any  attempt  to  amend  it 
will  amount  in  substance  to  proposing  an  entire  change."  It 
is  conceded  that  the  proposed  case,  now  under  consideration, 
contains  but  a  small  part,  comparatively,  of  the  whole  testi- 
mony actually  taken  at  the  trial ;  and  the  affidavits  read  in 
opposition  to  the  motion  distinctly  charge  that  "  the  plaintiff 
has  so  mutilated,  distorted  and  changed  the  testimony  *  *  * 
that  the  proposed  case  does  not  in  any  manner  present  the 
case  as  tried."  Without  assuming  to  determine  whether  or 
not  this  charge  is  well  founded,  which  I  could  only  do  by  a 
minute  and  detailed  examination  and  comparison  thereof 
with  the  stenographer's  notes,  I  think  the  fact  that  it  is  made 
brings  the  case  within  the  exception  stated  in  Stuart  agt. 
Binsse,  above  cited,  so  far  as  any  extensive  proposed  substi- 
tutions are  concerned,  and  at  least  requires  that  the  whole 
matter  be  submitted  to  the  referee  before  whom  the  cause 
was  tried,  and  who  is  better  qualified  than  any  one  else  can 
be  to  settle  this  controversy  as  well  as  the  case.  I  am  not 
satisfied  that  the  amendments  in  question  ought  not  to  be 
made  in  form  and  substance  as  proposed.  The  plaintiff's 
motion  must  therefore  be  denied. 
Motion  denied,  with  ten  dollars  costs. 
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After  a  jury  retires  for  deliberation,  it  is  error  for  the  judge  trying  the 

cause  to  send  a  communication  to  them. 
Such  communication  may,  however,  be  sent  by  consent  of  counsel  on 

both  sides. 
But  the  better  practice  is  to  have  all  such  communications  made,  or 

instructions  given,  in  open  court. 

Special  Term,  January,  1876. 
MOTION  to  set  aside  verdict. 
Elliot  E.  Shepard,  for  motion. 
William  G.  Choate,  opposed. 

SANFOBD,  J. —  Upon  the  argument  of  this  motion  I  was 
disposed  to  direct  that  it  be  brought  on  before  the  judge  who 
tried  the  cause,  upon  his  minutes  of  trial  or  on  a  case  regu- 
larly made  and  settled  by  him.  In  Nesmitli  agt.  Clinton 
Fire  Insurance  Company  (8  Abb.  Pr.  JR.,  141)  this  course 
was  suggested  as  proper,  and  the  hearing  of  like  motions 
before  a  different  judge  from  the  one  who  tried  the  cause 
was  declared  to  be  "  a  practice  to  be  discouraged."  But  in 
this  case,  as  in  that,  the  material  facts  appear  not  less  fully 
in  the  affidavits  submitted  than  they  would  in  a  case,  and 
they  are  substantially  undisputed.  I  have,  therefore,  con- 
sented, with  the  approval  of  the  learned  judge  before  whom 
the  trial  was  had,  though  not  without  embarrassment,  to  dis- 
pose of  the  motion  on  the  papers  presented,  and  thus  save  to 
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the  parties  the  expense  and  delay  incident  to  a  further  hear- 
ing elsewhere.  I  do  so  the  less  reluctantly,  in  that  a  careful 
and  extended  examination  of  authorities  has  satisfied  me  that 
the  question  admits  of  but  one  solution,  and,  I  may  add,  that 
the  case  above  cited  is  itself  a  precedent  for  such  action. 

The  cause  has  been  twice  tried,  the  first  trial  resulting  in  a 
disagreement  of  the  jury.  Upon  the  second  trial,  which  com- 
menced on  the  tenth  and  was  continued  until  the  thirteenth 
day  of  January  instant,  a  verdict  was  rendered  for  the  defend- 
ant, which  is  now  sought  to  be  set  aside  for  irregularity. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  a  lad  employed  by  defend- 
ants, through  their  alleged  negligence  in  the  faulty  construc- 
tion and  management  of  a  lift  or  elevator,  in  use  at  theii 
factory.  After  the  charge  of  the  court  had  been  delivered, 
permission  was  accorded  to  the  respective  parties  to  take 
such  exceptions  thereto  as  they  might  thereafter  be  advised, 
and  the  jury  retired  to  deliberate.  The  court  thereupon 
proceeded  with  the  trial  of  another  case,  counsel  on  both 
sides  remaining  in  the  court  room  to  await  the  verdict. 
While  engaged  in  their  deliberations,  and  before  a  verdict 
had  been  agreed  upon,  the  jury  addressed  to  the  judge  a  writ- 
ten communication,  which  was  brought  in  by  an  officer  and 
handed  to  him,  and  to  which  he  responded  in  writing. 

That  communication  and  the  response  thereto  were  as 
follows : 

Q.  "  When  Mr.  Eckhart  notifies  Mr.  Dunn  that  the  elevator 
was  dangerous  for  the  use  of  boys,  was  Dunn  negligent  in 
law  in  not  notifying  the  Appletons,  and  were  the  Appletons 
thereby  made  responsible  in  law  ?"  A.  "Appletons  were  not 
liable  even  though  Dunn  was  notified." 

The  attention  of  counsel  does  not  appear  to  have  been  in 
any  way  attracted  to  this  correspondence. 

A  second  written  communication  was  subsequently  addressed 
by  the  jury  to  the  judge,  which  was  in  like  manner  responded 
to  by  him  as  follows : 
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Q.  "If  Mr.  Dunn  was  not  a  competent  superintendent 
does  that  make  the  Appletons  liable  ?  A.  All  the  evidence 
was  that  Dunn  and  the  other  servants  were  competent ;  I 
charged  that  being  so  the  Appletons  were  not  liable ;  the  jurors 
must  find  according  to  the  evidence  in  the  case." 

While  such  second  communication  from  the  jury  was  in 
the  hands  of  the  judge,  and,  before  he  had  replied  thereto, 
the  plaintiff's  counsel,  who  was  sitting  near  the  counsel  for 
defendants,  privately  remarked  to  him,  that  the  judge  had 
received  some  communication  from  the  jury  and  was  writing 
an  answer  thereto,  and  inquired  whether  they  ought  not  to 
know  what  it  was.  To  which  defendant's  counsel  replied 
that  of  course  either  party  would  have  the  right  to  except  to 
such  communication  as  part  of  the  judge's  charge.  The 
judge  afterward  sent  out  his  answer  to  the  jury,  in  the  pres- 
ence of  the  counsel,  without  objection  from  either,  and  with- 
out any  attempt  on  the  part  of  either  to  ascertain  what  the 
communications  were.  Afterward,  and  when  the  jury  had 
been  out  altogether  about  three  hours,  they  addressed  to  the 
judge  a  third  communication  in  writing,  to  the  following 
effect : 

"  Does  the  judge  mean  by  his  last  communication  that  the 
jury  are  not  to  consider  the  competency  of  Mr.  Dunn  ?" 

On  receiving  this  inquiry  the  judge  called  counsel  on  both 
sides  to  the  bench  and  informed  them  of  its  import ;  where- 
upon, a  discussion  ensued  as  to  what  further  communication, 
if  any,  should  be  sent  to  the  jury  in  answer  to  the  above  mes- 
sage from  them.  This  discussion  resulted  in  the  judge's  send- 
ing word  to  the  jury  that  he  had  no  further  communication 
to  make  to  them,  but  that  they  might  come  into  court  if  they 
desired.  Yery  soon  after,  the  jury  came  into  court,  and, 
being  interrogated  as  to  whether  they  had  agreed  upon  a  ver- 
dict, answered  that  they  had,  and  thereupon  rendered  their 
verdict  for  the  defendants. 

Counsel  for  the  defendants  insists  that  the  instructions  con- 
tained in  these  communications  were  in  no  respect  at  vari- 
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ance  with  the  charge  as  originally  delivered,  and  that  during 
the  discussion  above  referred  to,  the  plaintiff's  counsel  made 
no  objection  to  the  judge's  having  communicated  with  the 
jury  as  aforesaid.  It  appears,  however,  from  the  moving  affi- 
davit on  the  part  of  the  plaintiff  that  the  two  communications 
were  not  seen  by,  and  that  their  precise  nature  was  unknown 
to  plaintiff's  counsel  until  after  the  discharge  of  the  jury  and 
the  adjournment  of  the  court. 

Counsel  for  the  defendants  now  stipulates  that  exception 
may  be  taken  to  the  said  written  instructions  as  a  part  of  the 
charge,  and  it  will  be  assumed  for  the  purposes  of  the  motion 
as  contended  by  him,  that  the  rules  of  law  laid  down  in  the  said 
communications  as  applicable  to  this  case  had  been  in  the  trial 
fully  and  freely  discussed  and  determined  by  the  court  as  the 
law  of  the  case,  and  had  been  clearly  expressed  in  the  charge 
as  originally  delivered. 

The  course  pursued  by  the  learned  judge  with  respect  to 
the  final  communication  received  by  him  from  the  jury,  was 
in  accordance  with  the  well  settled  and  established  usage 
and  practice  of  the  common  law  as  administered  in  England 
and  in  this  state.  Had  it  been  adopted  in  the  first  instance, 
the  proceedings  would  not  have  been  opened  to  adverse 
criticism. 

In  Burrows  agt.  Unwin  (3  C.  c&  P.,  310),  which,  like  the 
present,  was  an  action  on  the  case  for  negligence,  the  jury, 
after  their  retirement,  sent  in  a  message  desiring  to  have  a 
certain  law  book  sent  to  them  from  the  library  of  the  court. 
Lord  TENTERDEN,  C.  J.,  asked  the  counsel  on  both  sides  if 
they  objected,  and  they  answered  that  they  did  not.  His 
lordship,  however,  observed :  "  The  regular  way  is  for  the 
jury  to  come  into  court  and  state  their  question  and  receive 
the  law  from  the  court,  and,  for  the  sake  of  precedent,  that 
course  should  be  adopted  now." 

The  rule  thus  recognized,  and  from  which,  on  grounds  of 
public  policy,  his  lordship  was  unwilling  to  depart,  has  been 
so  far  relaxed  by  our  own  courts  as  to  admit  of  written 
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instructions  being  sent  by  the  court  to  the  jury,  at  their 
request,  if  both  parties  expressly  consent ;  but  I  have  been 
unable  to  discover  any  reported  case  in  which,  without  such 
consent,  communications  of  the  kind  have  been  sanctioned 
or  countenanced.  It  has  even  been  held  that  such  consent 
must  be  affirmatively  proved,  and  may  not  be  inferred. 
"  The  history  of  the  law,"  as  was  well  observed  in  the  case 
of  O'Brien  agt.  Merchant^  Fire  Insurance  Company  (38 
W.  Y.  Sup.  C.  R.\  "  discloses  a  struggle  for  centuries,  to 
prevent  juries  from  being  approached  by  improper  commu- 
nications ; "  and  I  think  it  is  as  essential  to  the  important 
and  effective  administration  of  justice,  that  the  opinions  and 
instructions  of  the  court  should  be  openly  and  publicly  im- 
parted, so  far  as  litigants  are  concerned,  as  that  the  delibera- 
tions of  the  jury  should  be  conducted  with  secrecy  and  in 
seclusion.  Repeated  infractions  of  this  salutary  rule,  in 
exceptional  instances,  varied  in  accordance  with  the  exigen- 
cies of  each  particular  case,  would  gradually  fritter  it  away, 
and  ultimately  effect  its  complete  abrogation.  It  should  be 
permanent  and  immutable.  If  trial  by  jury  is  to  "  remain 
inviolate  forever,"  every  safeguard  to  its  sanctity  must  be 
jealously  upheld. 

In  Sergeant  agt.  Roberts  (1  Pick.,  337),  a  verdict  was  set 
aside,  under  analogous  circumstances,  notwithstanding  that 
the  course  pursued  by  the  court  had  the  sanction  of  an  old 
local  practice.  That  practice  was  condemned  as  "  dangerous 
to  the  rights  of  parties  and  opposed  to  the  spirit  of  the  com- 
mon law,  which  demands  that  every  thing  given  to  a  jury,  in 
relation  to  a  case  before  them,  should  be  given  in  open  court, 
in  the  presence  of  all  interested  or  authorized,  for  criticism, 
for  suggestion,  to  guard  against  injustice  and  error,  and  to 
afford  the  means  of  remedying  or  correcting  them."  Like 
views  were  expressed,  and  a  like  result  ensued  in  Merril 
agt.  Nary  (10  Allen,  415),  and  in  Slote  agt.  Smith  (6  R.  I. 
33). 

The  decisions  of  our  own  courts  are  undeviatingly  to  the 
VOL.  LI  60 
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same  effect,  and  mainly  upon  the  ground  that  "  such  a  prac- 
tice would  be  dangerous "  (Bunn  agt.  Oroul,  10  J.  R.,  238 ; 
Taylor  agt.  Betsford,  13  id.,  487). 

In  the  case  last  cited  the  court  refused  to  inquire  whether 
the  information  given  by  the  justice  was  material  or  had  any 
influence  upon  the  jury.  The  practice  was  condemned  as 
dangerous  and  improper,  and  one  that  "  ought  to  be  guarded 
against"  (see  also  Rogers  agt.  Moulthrop,  13  Wend.,  274; 
Moody  agt.  Pomeroy,  4  Demo,  115).  The  cases  of  Bunn 
agt.  Groul  and  Taylor  agt.  Betsford,  were  approved  in 
Watertown  Bank  agt.  Mix  (51  N.  Y.,  558),  where  it  was 
said  that  there  "  ought  to  be  no  communication  between  the 
judge  and  the  jury  after  they  have  gone  from  the  bar 
to  consider  of  their  verdict,  in  relation  to  the  oral  evi- 
dence or  his  instructions,  unless  it  take  place  openly 
in  court,  or  with  the  express  assent  of  the  parties." 
Under  this  explicit  and  authoritative  exposition  of  the 
law  the  verdict  must  be  set  aside,  not  alone  on  the  ground 
that  the  rights  of  the  parties  to  the  particular  suit  have  not 
been  fully  protected  and  preserved,  but  upon  broad  grounds 
of  public  policy,  and  because  —  as  was  said  by  this  court  in 
O'Brien  agt.  Merchant^  Fire  Ins.  Co.,  above  cited  —  u  not  to 
set  aside  the  verdict  would  establish  a  precedent  which  would 
tend  to  impair  the  upright  and  faithful  administration  of 
justice." 

Yerdict  set  aside  and  new  trial  ordered,  with  ten  dollars 
costs  of  motion  to  abide  the  event,  and  to  be  taxed  in  favor 
of  the  successful  party,  with  his  cost  in  the  cause. 
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CITY  COURT  OF  BROOKLYN. 

MAX  EPPENDOKF,  respondent,  agt.  THE  BROOKLYN  CITY  AND 
NEWTOWN  RAILROAD  COMPANY,  appellant. 

Injuries  arising  from  negligence  on  a  city  railroad. 

Where  the  plaintiff  in  attempting  to  get  on  an  open  city  railroad  car  while 
it  was  slowly  moving,  the  driver  holding  on  to  the  brake  for  that 
purpose,  but  before  he  got  his  foot  placed  safely  on  the  car  step  the 
driver  let  go  the  brake  and  the  horses  started  with  a  sudden  jerk  of  the 
car  throwing  the  plaintiff s  foot  from  the  step  down  upon  the  track 
where  it  was  mutilated  by  the  car  wheel,  field,  that  the  railroad  company 
was  liable. 

General  Term,  May,  1876. 

Present  —  NEILSON,  Ch.  J.,  and  REYNOLDS,  J. 

THIS  case  was  tried  before  Mr.  justice  McCuE  and  a  jury 
and  verdict  rendered  for  plaintiff. 

The  defendant  now  makes  a  motion  for  a  new  trial  on  appeal 
from  the  judgment. 

Lewis  Hurst  &  Mr.  Badger,  for  appellant. 

T.  C.  Oronin,  for  respondent,  citing  Filer  agt.  N.  Y.  C. 
R.  (49  N.  T.,  42) ;  Milliman  agt.  N.  Y.  C.  R.  (4  Hun, 
407) ;  Meddlestadt  agt.  W.  A.  R.  R.  Co.  (32  Howard,  428); 
Bodist  agt.  Lake,  M.  and  8.  R.  Co.  (4  Hun,  346). 

REYNOLDS,  ./".—According  to  the  plaintiff's  statement, 
which  we  must  assume  to  be  true,  he  attempted  to  get  upon 
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one  of  defendant's  open  cars  by  stepping  upon  the  side  rail, 
or  foot  board,  at  the  same  time  taking  hold  of  the  railing  at 
the  end  of  one  of  the  Seats.  In  consequence  of  plaintiff's 
signal  to  stop  the  driver  had  applied  the  brake,  and  was  still 
holding  it,  and  the  car  was  nearly  at  a  stop  when  the  plaintiff 
thus  attempted  to  get  on.  Plaintiff  saw  the  driver  leaning 
over  his  brake  and  looking  at  him  as  he  was  stepping  up, 
but  at  that  instant  the  driver  let  go  the  brake,  causing  a  jerk, 
before  plaintiff's  right  foot  was  fairly  on  the  stepping  board. 
His  foot  struck  upon  the  edge  of  the  board,  but  slipping,  and 
as  the  leg  went  down  the  foot  was  caught  and  mutilated  by 
the  wheel. 

We  cannot  hold  as  matter  of  law  that  the  plaintiff,  in  attempt- 
ing to  get  on  the  car  under  the  circumstances  described  by 
himself,  was  guilty  of  negligence  contributing  to  the  injury. 
He  had  a  right  to  assume  that  the  brake  would  be  kept  on 
till  he  was  safely  on  board.  It  may  be  conceded  that  by 
commencing  to  get  on  before  the  car  had  come  to  a  complete 
stop  he  assumed  all  the  risk  incident  to  the  motion  which 
the  car  then  had  but  not  the  danger  arising  from  the  sudden 
start  or  "  jerk  "  which  was  given  to  it  by  letting  go  the  brake 
too  soon  ;  he  was  not  bound  to  anticipate  such  negligence  on 
the  part  of  the  driver.  We  think  the  case  was  fairly  and 
clearly  stated  by  the  court  in  the  charge,  and  we  see  no  occa- 
sion to  interfere  with  the  verdict.  The  judgment  should  be 
affirmed,  with  costs. 

NEILSON,  Oh.  J.,  concurs. 


NEW  YORK  PRACTICE  REPORTS.  477 

Baldwin  agt.  Briggs. 


SUPREME  COURT. 

TOWNSEND  B.  BALDWIN  agt.  WILLIAM  H.  BEIGGS. 

Demurrer  to  an  answer  of  counter-daim. 

Where  one  defendant  is  sued  upon  an  individual  liability,  he  cannot  set 
up  as  a  counter-claim  a  claim  which  he  holds  jointly  with  another 
against  the  plaintiff. 

Special  Term,  March,  1874. 


BKUNT,  J.  —  It  seems  to  me  that  the  demurrer  in  this 
action  must  be  sustained.  There  are  many  cases  which  decide 
that  in  a  suit  against  two  or  more  persons,  as  partners,  a 
several  claim  in  favor  of  one  defendant  only  cannot  be  enforced 
as  a  counter-claim  (Hurlburt  agt.  Post,  1  Bosw.,  28  ;  Pea- 
oody  agt.  Bloomer,  3  Abb.  Pr.,  353  ;  6  Duer,  53  ;  Mott  agt. 
Burnett,  2  K  D.  Smith,  50). 

I  can  see  no  reason  why  the  converse  of  the  proposition 
should  not  be  equally  true,  viz.,  that  where  one  defendant 
is  sued  upon  an  individual  liability,  he  cannot  set  up  as  a 
counter-claim  a  claim  which  he  holds  jointly  with  another 
against  the  plaintiff.  The  cause  of  action  constituting  the 
counter-claim  must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action  (Sec.  150  of  the  Code).  The  cause 
of  action  set  up  as  a  counter-claim  in  this  action  does  not 
exist  in  favor  of  the  defendant,  but  in  favor  of  the  defendant 
and  his  copartner  against  the  plaintiff,  and  does  not  comply 
with  the  requirements  of  the  section.  Furthermore,  in  liti- 
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gating  a  claim,  either  made  by  a  firm  or  against  a  firm,  the 
opposite  party  has  a  right  to  have  all  the  members  of  that 
firm  before  the  court.  The  demurrer  must  be  sustained  with 
leave  to  the  defendant  to  amend  his  answer  upon  payment  of 
costs,  if  he  be  so  advised. 
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SUPREME  COURT. 

THE  BROADWAY  BANK  agt.  EDWARD  LUFF  et  al. 
Demurrer  to  answer  of  statute  of  limitations. 

Where  a  defendant  jointly  indebted  upon  a  contract  is  summoned,  under 
section  375  of  the  Code,  to  show  cause  why  he  should  not  be  bound  by 
the  judgment  entered  in  the  action,  the  same  as  if  he  had  been  originally 
summoned,  he  cannot  answer  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  issuing  and  service  of  the  summons  to  him 
to  show  cause. 

The  action  was  commenced  as  to  him  when  the  summons  and  complaint 
were  originally  served  on  his  co-defendant. 

Special  Term,  October,  1875. 

YAN  YOKST,  J. —  The  defendants  are  jointly  indebted  upon 
contract.  The  defendant  now  summoned,  under  section  375 
of  the  Code,  to  show  cause  why  he  should  not  be  bound  by  the 
judgment  entered  in  the  action  in  the  same  manner  as  if  he 
had  been  originally  summoned,  answers  that  the  cause  of  action 
stated  in  the  complaint,  on  which  judgment  was  obtained,  did 
not  accrue  within  six  years  before  the  issuing  and  service  of 
the  summons  to  the  defendant  to  show  cause. 

Section  379  provides  what  the  defendant  summoned  may 
set  up  by  way  of  answer.  He  may  deny  the  judgment,  or 
set  up  any  defense  thereto  which  may  have  arisen  subse- 
quently thereto.  In  addition,  he  may  make  any  defense  which 
he  might  have  made  to  the  action  if  the  summons  had  been 
served  on  him  at  the  time  when  the  same  was  originally  com- 
menced, and  such  defense  had  been  then  interposed  to  such 
action. 

The  defendant  does  not  deny  the  judgment. 
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The  answer,  that  the  cause  of  action  stated  in  the  complaint, 
on  which  judgment  was  obtained,  did  not  accrue  within  six 
years  before  the  issuing  and  service  of  the  summons  to  show 
cause,  is  not  a  defense  to  the  judgment.  It  is  addressed  to 
the  cause  of  action  upon  which  the  judgment  is  founded.  If 
the  judgment  had  been  paid,  that  would  be  a  defense  arising 
subsequently  to  its  recovery. 

If,  when  the  action  was  originally  commenced,  six  years 
had  elapsed  since  the  cause  of  action  had  accrued,  that  would 
be  a  defense  which  might  have  been  originally  intended.  It 
is  conceded,  however,  that  the  action  was  originally  brought 
within  the  six  years.  Besides,  the  action  was  commenced  as 
to  this  defendant  when  the  summons  and  complaint  were 
originally  served  on  his  co-defendant,  who  is  a  joint  contractor 
with  him  (Code,  sec.  99). 

There  should  be  judgment  for  the  plaintiff  on  the  demurrer. 


; 
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THE  HEALTH  DEPARTMENT  OF  THE  CITY  or  NEW  YORK  agt. 
THE  POLICE  DEPARTMENT  OF  THE  CITY  OF  NEW  YORK 
and  others. 

Injunction  to  protect  the  board  of  health  of  New  York  in  the  possession  of  their 

rooms. 

The  charter  of  the  city  of  New  York  of  1873  prescribes  the  powers  and 
duties  of  the  board  of  health  and  of  the  police  board. 

The  provisions  made  by  this  law  for  one  department  are  not  in  any  way 
subject  to  the  control  of  another  co-ordinate  department,  nor  can  one 
be  dispossessed  from  the  possession  of  premises  belonging  to  the  city  of 
New  York,  by  another  in  possession  of  other  premises  so  belonging  to 
the  city,  by  force  and  without  warrant  of  law. 

Where  such  dispossession  is  attempted,  and  it  is  shown  that  irreparable 
injury  may  ensue  if  carried  out,  a  court  of  equity  will  stay  such  pro- 
ceedings by  injunction. 

Special  Term,  May,  1876. 
William  P.  Prentice,  for  plaintiff. 
Charles  T.  MacLean,  for  defendants. 

SPEIR,  J.  —  The  plaintiff,  on  the  twenty-fifth  day  of  April 
last,  obtained  a  temporary  injunction  to  prevent  the  defend- 
ants from  forcibly  dispossessing  the  plaintiff  from  its  offices 
and  rooms  in  the  City  Building,  301  Mott  street,  where  it 
had  been  theretofore  established.  The  counsels  of  the  respect- 
ive parties  appeared  before  the  court,  on  an  order  to  modify 
the  injunction,  on  the  twenty-eighth  of  April,  and  by  con- 
VOL.  LI  61 
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sent,  after  partial  argument,  adjourned  the  hearing  until  the 
ninth  of  May  when  the  case  was  fully  argued  on  the  merits. 
The  facts  alleged  in  the  plaintiff's  papers  are  to  the  effect 
that,  up  to  the  nineteenth  of  April  last,  the  two  boards  had  had 
correspondence  and  interviews  with  each  other  in  relation  to 
the  occupancy  by  the  plaintiff  of  certain  rooms  on  the  first 
floor  of  301  Mott  street,  which  rooms  were  then  and  had 
been  before  used  and  occupied  by  the  corps  of  vaccinators 
and  other  employes  of  the  health  department ;  that  on  the 
twenty-first  of  April,  Mr.  Dilks,  an  inspector  of  the  police 
department,  with  a  detachment  of  four  or  more  officers  of 
that  department,  in  pursuance  of  an  order  passed  by  it  on 
the  nineteenth  of  said  April  and  served  upon  the  president 
of  the  health  department,  entered  into  and  violently  took 
possession  of  the  three  offices  on  the  first  floor,  then  occupied 
by  the  board  of  vaccinators,  without  proper  warrant  or 
authority ;  that  the  defendants  threaten  and  intend,  by  the 
use  of  physical  force,  to  enter  into  and  assume  control  and 
possession  of  other  offices  in  said  building  occupied  by  the 
plaintiff.  At  the  time  of  granting  the  injunction  the  fact 
appeared  from  the  papers  that  the  rooms  on  the  first  floor 
were  in  the  joint  possession  and  occupancy  of  the  plaintiff's 
corps  of  vaccinators  and  a  small  body  of  police  under  the 
orders  of  the  defendants  ;  that  such  entry  and  occupation  seri- 
ously interferes  with  and  interrupts  the  sanitary  work  of  the 
plaintiff,  and  directly  tends  to  obstruct  and  destroy  the  efforts 
of  the  board  of  health  to  promote  the  public  health  and  to 
suppress  contagious  disease ;  that  the  president  of  plaintiff's 
board  has  conferred  with  the  mayor,  comptroller  and  other 
officers  of  the  city  for  the  purpose  of  obtaining  other  and 
suitable  accommodations  for  its  use,  but  has  failed  to  obtain 
them  ;  that  additional  rooms  have  been  built,  under  authority 
of  chapter  806,  Laws  of  1867,  from  the  surplus  funds  con- 
tributed by  the  county  of  New  York  to  the  metropolitan 
police  fund  which  have  been  constantly  in  use  by  the  present 
board  of  health  for  its  offices  and  library,  and  containing 
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large  safes  in  the  walls  for  the  preservation  of  the  books  and 
papers,  the  records  of  births,  marriages  and  deaths  in  the 
city  for  the  last  seventy  years ;  that  the  third  floor  of  said 
building  is  for  the  use  of  sanitary  superintendent,  the  secre- 
tary, inspectors,  the  register  of  records  and  bureau  of  vital 
statistics. 

The  defendants  do  not  deny  any  of  the  foregoing  allega- 
tions, but  respond  by  what,  for  brevity  and  comprehension, 
may  be  called  a  plea  of  justification.  They  claim  by  a  superior 
title  to  and  control  of  this  building  in  Mott  street.  They 
say  it  was  erected  in  1862,  under  the  Laws  of  1860,  chapter 
259,  section  21,  from  police  funds  for  police  purposes,  and  that 
the  health  department  did  not  enter  the  building  till  1866, 
and  that  the  addition  made  under  the  Laws  of  1867,  chapter 
806,  section  5,  were  from  police  funds  for  police  purposes. 

These  funds  were  moneys  of  the  city  and  county  of  New 
York,  made  applicable  for  the  purposes  of  the  department, 
and  passed  merely  by  the  designation  of  police  funds.  The 
legislature,  in  chapter  137  of  the  Laws  of  1870,  in  the  act  to 
organize  'the  local  government  of  the  city  of  JSTew  York, 
expressly  enacted  "  that  such  department  (police)  should  only 
succeed  to  and  take  the  property  "  then  in  the  use  or  posses- 
sion of  the  former  police  department,  and  that  "  subject  to 
the  control  and  superior  title  therein  of  the  city  and  county 
of  New  York."  The  plaintiif 's  rooms  were  not  then  in  the 
use  and  possession  of  the  police  department. 

It  is,  I  think,  too  plain  for  controversy,  that  whatever  rights 
of  property  the  boards  of  health  and  police  department  have 
acquired  were  created  by  chapter  335  of  the  Laws  of  1873, 
section  117,  whereby  the  officers  of  the  preceding  departments 
were  required  "  to  deliver  over  to  such  successors  all  prop- 
erty of  every  kind,  and  all  books  and  papers  in  their  use  and 
possession  re°pectively,  belonging  to  the  city  or  any  depart- 
ment thereof."  These  rooms,  known  as  the  health  depart- 
ment, 301  Mott  street,  have  not  been  in  the  use  and  possession 
of  the  defendant,  as  appears  before  me,  except  in  the  year 
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1873  the  rooms  of  the  vaccinating  corps  were  used  by  the 
defendants,  but  again  taken  into  possession  by  the  plaintiff  in 
1874,  as  they  had  been  by  prior  boards  of  health  without  any 
agreement  to  give  them  up.  The  title  of  the  building  is  in 
the  city,  and  some  of  the  rooms  were  built  especially  for  the 
plaintiff.  The  two  departments  went  into  the  use  and  posses- 
sion of  their  respective  rooms  and  their  offices  upon  the 
organization  in  1873  as  of  course.  It  is  to  be  presumed  that 
as  the  plaintiff,  upon  its  organization,  was  installed  by  the 
government  of  the  city,  which  was  bound  to  furnish  it  a 
place,  was  then  lawfully  there,  and  has  lawfully  remained 
there,  and  it  will  also  be  assumed  that  the  proper  and  neces- 
sary arrangements  were  then  made,  and  the  board  of  health 
then  acquired  rights  of  which  it  could  not  be  dispossessed  by 
any  one  not  having  a  superior  title. 

The  defendants,  as  we  have  seen,  claim  title  through  the 
metropolitan  board  of  police,  and  apparently  upon  the  ground 
that  the  whole  building,  from  Mott  to  Mulberry  streets,  is 
called  the  central  office  of  the  police  department.  No  law  or 
authority  is  shown  to  sustain  this  claim  but  that  of  the  desig- 
nation of  the  whole  building  —  not  even  title  by  possession, 
for  the  whole  building  has  not  been  occupied  by  either  board 
since  the  law  of  1873,  which  prescribes  the  powers  and  duties 
of  both  boards.  The  provisions  made  by  this  law  for  one 
department  are  not  in  any  way  subject  to  the  control  of 
another  co-ordinate  department,  nor  can  one  be  dispossessed 
by  another  by  force  and  without  warrant  of  law. 

The  city  has  the  title  to  the  premises  in  question,  erected 
the  buildings,  established  the  two  boards  in  possession,  and 
has  furnished  the  necessary  means  for  carrying  on  their 
several  allotted  work  —  not  for  their  own  benefit  or  advantage, 
but  for  the  great  good  of  the  people  of  the  city  whose  public 
servants  they  are.  The  defendants  have  assumed  the  respon- 
sibility of  forcibly  entering  into  one  of  the  apartments  of  the 
plaintiff  while  in  the  discharge  of  grave  and  important  duties 
confided  to  it  by  law,  subject  to  city  authority,  largely  affect- 
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ing  public  interests,  and  threaten  to  eject  its  officers  and 
employes  from  their  peaceable  possession  of  the  remaining 
apartments.  The  court  is  appealed  to  for  protection,  and  is 
asked  for  equitable  relief.  It  is  too  plain  that  the  general  and 
public  interest  will  suffer  irreparable  inj  ury  should  the  bureau 
of  health  be  turned  out  of  doors  and  be  obliged  to  suspend 
the  active  work  committed  to  its  hand  for  a  single  day.  The 
established  rule  of  a  court  of  equity  is,  that  the  court  is  bound 
to  interfere  whenever  it  has  grounds  for  believing  that  its 
interference  is  necessary  to  prevent  abuse,  injustice,  oppres- 
sion, or  the  violation  of  a  trust. 

The  injunction  must  be  continued  against  the  defendants. 
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SUPREME  COURT. 

JAMES  McCuLLouGH  agt.  THE  MAYOK,  &c.,  OF  THE  CITY  OF 
NEW  YORK. 

City  courts — janitor  of — Jiow  appointed  —  entitled  to  compensation. 

By  section  65  of  chapter  334  of  the  Laws  of  1857,  it  is  enacted,  that  the 
corporation  of  the  city  of  New  York  shall  furnish,  at  the  expense  of 
the  city,  all  necessary  attendance,  &c.,  for  the  district  courts. 

By  resolution  of  the  common  council,  approved  March  16,  1870,  it  was 
resolved,  "that  the  justices  assigned  to  each  of  the  police  and  district 
courts  of  this  city,  be  and  they  are  hereby  authorized  and  empowered 
to  appoint  a  janitor  of  each  of  said  courts,  at  an  annual  salary  of 
$1,500." 

Where  a  janitor  was  appointed  by  one  of  the  civil  justices,  under  this 
authority,  held,  that  he  was  properly  appointed  and  entitled  to  the  com- 
pensation prescribed. 

The  duty  imposed  by  the  legislature  on  the  corporation,  in  respect  to  such 
employment  being  executive  and  ministerial,  it  can  be  exercised  as  well 
through  the  authority  given  to  the  civil  justices,  as  by  a  direct  employ- 
ment by  the  common  council  itself,  and  so  long  as  the  purposes  of  the 
act  are  accomplished,  it  is  of  no  legal  importance  how  the  corporation 
performs  the  duty. 

Such  janitor  is  not  a  public  officer,  but  a  mere  employe  or  servant,  his 
duties  being  servile  in  their  character;  therefore,  the  provision  of  the 
charter  (chap.  335  of  1873,  sec.  97),  by  which  it  is  provided  that  the 
salaries  of  all  officers  paid  from  the  city  treasury,  whose  offices  now 
exist  but  are  not  embraced  in  any  department,  shall  be  fixed  by  the 
"board  of  apportionment,"  does  not  apply  to  this  case. 

The  distinction  between  such  a  janitor  and  one  having  care  of  public 
buildings  under  the  commissioner  of  public  works,  is  pointed  out  by  DAN- 
IELS, J.,  in  Bergen  agt.  The  Mayor  (12  N.  T.  8.  0.  R,  243). 

General  Term,  first  Department,  January,  1876. 
Before  DAVIS,  P.  J.,  BEADY  and  DANIELS,  JJ. 
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EXCEPTIONS  ordered  by  the  court  to  be  heard  in  the  first 
instance  at  the  general  term. 

Elliot  Sandford,  for  respondent. 

The  plaintiff  was,  prior  to  1874,  employed  by  the  justice 
of  the  second  district  civil  court,  as  janitor,  and  still  is  stich 
janitor.  He  has  been  paid  by  the  corporation  defendant  in 
full  for  his  services  to  January,  1875 ;  since  that  date,  to 
June  first,  at  the  reduced  rate  of  $1,200  per  annum,  and 
since  June  has  received  nothing ;  and  there  is  due  to  him 
the  sum  of  $625.  The  employment  of  the  plaintiff  was  made 
under  and  in  pursuance  of  a  resolution  of  the  common  coun- 
cil of  the  defendants,  authorizing  the  judges  of  the  district 
courts  to  employ  a  janitor,  at  a  salary  of  $1,500,  payable 
monthly.  The  defendants'  motion  to  dismiss  the  complaint 
was  denied  at  the  trial,  and  judgment  directed  for  plaintiff 
for  $655.55,  exceptions  to  be  heard  at  general  term. 

I.  The  learned  justice,  before  whom  this  cause  was  tried, 
was  right  in  denying  defendants'  motion  to  dismiss  the  com- 
plaint for  the  reason  that  the  justice  had  no  right  to  employ 
him,  and  that  the  common  council  could  not  delegate  its 
power  to  the  justices. 

It  is  enacted  (sec.  65,  chap.  334,  Laws  of  1857),  that  "the 
corporation  of  the  city  of  New  York,  shall  furnish,  at  the 
expense  of  the  city,  all  necessary  attendants,  fuel,  lights, 
furniture,  etc.,  for  the  district  court." 

1.  A  municipal  corporation  can  act  in  the  first  instance 
only  by  its  common  council,  board  of  trustees  or  governing 
body.  The  acts  of  this  board  are  the  acts  of  the  corporation 
(Lee  agt.  Village  of  Sandy  Hill,  40  N.  Y.,  442,  451 ;  58 
N.  Y.,  639). 

The  duty  imposed  by  the  legislature,  in  its  sovereign 
capacity  on  the  corporation,  to  furnish  attendants,  was  execu- 
tive and  ministerial.  It  was  a  liability,  not  political  in  its 
nature,  nor  in  any  way  pertaining  to  its  character  as  a  muni- 
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cipal  corporation.  It  was  not  a  corporate  duty  (Lloyd  agt. 
The  Mayor,  5  N.  Y.,  369). 

The  statute  made  no  provision  for  the  form  of  commission- 
ing or  employing  these  attendants,  and  the  corporation  was 
left  to  furnish  them  in  any  way  it  might  deem  desirable,  and 
so  long  as  the  purpose  of  the  act  was  accomplished,  and  the 
courts  maintained,  it  was  of  no  importance  how  the  corpora- 
tion performed  the  duty.  Where  the  law  commands  a  thing 
to  be  done,  it  authorizes  the  performance  of  whatever  may 
be  necessary  for  executing  its  commands  (Stief  agt.  Hart,  1 
N.  Y.,  20).  Compelled  to  act  by  agents  as  all  corporations 
are,  it  made  the  judges  of  the  several  courts,  by  the  resolu- 
tion of  March,  1870,  its  agents  for  this  purpose. 

2,  The  rule  that  delegated  power  cannot  be  delegated, 
applies  only  when  the  act  to  be  done  involves  personal  trust 
and  confidence ;  and  it  is  equally  well  established  that  a  mere 
ministerial  or  executive  authority  may  be  delegated  (51  N~. 
Y.,  123;  13  N.  .F.,  587). 

It  was  held  in  the  case  of  Hall  agt.  Lauderdale  (46  N. 
Y.,  70),  that  a  resolution  of  the  board  of  supervisors  of 
Livingston  county,  appointing  a  recruiting  agent  to  procure 
enlistments  of  soldiers,  authorized  him  to  appoint  sub-agents. 

"  The  act,"  says  ANDREWS,  J.,  "  is  silent  in  respect  to  the 
means  to  be  used  by.  the  supervisors  to  procure  enlistments, 
and  as  to  the  methods  by  which  the  ultimate  object  in  view 
should  be  secured  *  *  *  and,  in  the  absence  of  any 
direction  in  the  statute,  it  devolved,  by  necessary  inference, 
upon  the  board  of  supervisors,  to  adopt  such  means  and  con- 
stitute such  agencies,  to  accomplish  the  purposes  of  the  act, 
as  they  might  deem  appropriate.  The  appointment  of  an 
agent,  in  general,  carries  with  it  all  powers  necessary,  proper 
and  usual,  to  effectuate  the  purposes  of  the  appointment. 
The  agent  may  use  the  ordinary  and  appropriate  means  in 
execution  of  the  power  given  to  him,  and  they  are  deemed 
to  be  comprehended  within  the  authority,  although  not 
expressed  *  *  *  and,  in  view  of  the  circumstances,  and 
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in  the  absence  of  restrictive  words,  we  are  of  opinion  that 
the  employment  of  sub-agents  by  the  defendant,  to  assist  in 
the  business  of  recruiting,  was  within  the  authority  conferred 
upon  him,  and  a  proper  and  necessary  means  in  executing  it  " 
(46  JV.  Y.,  70). 

By  chapter  529  of  the  Laws  of  1853,  the  judges  of  the 
superior,  common  pleas  and  marine  courts,  were  vested  with 
the  powers  of  appointing  attendants  on  those  courts.  By 
chapter  382  of  the  Laws  of  1870,  the  power  of  appointing 
and  removing  attendants  was  conferred  upon  the  comptroller. 
It  was  claimed,  arid  at  two  successive  general  terms  of  this 
court  so  held,  in  the  case  of  Brennan  agt.  The  Mayor,  that 
the  section  conferring  such  power  upon  the  comptroller  was 
unconstitutional.  On  appeal  to  the  court  of  appeals  it  was 
held  that:  "If  the  attempted  transfer  of  power  from  the 
courts  to  the  comptroller  was  futile,  as  in  contravention  of 
the  Constitution,  the  judges  of  the  court  might,  nevertheless, 
acquiesce  in  the  exercise  of  the  power  by  that  officer.  The 
power,  as  lodged  in  the  judges,  was  not  judicial  in  its  charac- 
ter, and  did  not  affect  the  jurisdiction  of  the  courts  or  the 
public  interests.  It  was  rather  a  franchise,  personal  in  its 
character,  and  if  by  reason  of  doubt  as  to  the  validity  of  the 
law,  or  for  any  reason,  they  chose  temporarily  not  to  assert 
the  right,  but  to  accept  the  attendants  appointed  by  the 
comptroller,  they  might  lawfully  do  so,  and  the  attendants 
thus  accepted  and  adopted,  became  the  attendants  of  the 
court,  as  well  by  the  assent  and  employment  of  the  courts 
as  the  formal  designation  by  the  comptroller.  Courts  and 
judges  cannot,  as  we  have  recently  held,  divest  themselves,  at 
pleasure,,  of  jurisdiction  of  judicial  matters  and  causes,  but 
they  can  waive  the  exercise  of  power,  executive  and  minis- 
terial in  its  character,  in  matters  affecting  only  their  own 
personal  service  and  convenience,  and  accept  the  results  of 
the  action  of  others  accomplishing  the  same  purpose  "  (Bren- 
nan agt.  The  Mayor,  opinion  of  ALLEN,  J.,  not  reported^. 

3.  If  the  power  of  appointing  attendants  conferred  upon 
VOL.  LI  62 
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the  judges  was  ministerial  and  executive  in  its  character,  and 
might  be  waived  by  them  and  exercised  by  others,  it  follows 
that,  when  under  the  full  authority  of  a  resolution,  the  judges 
of  the  district  courts  employed  plaintiff,  he  was  employed 
by  the  corporation.  Even  if  he  had  been  employed  by  the 
judge  of  the  district  court,  without  any  prior  authority,  the 
acceptance  of  his  services,  and  payment  thereof  by  the  cor- 
poration, constituted  him  an  employe,  properly  employed  by 
the  corporation  (Hoyt  agt.  Thompson,  19  N.  Y.,  207 ;  .New- 
ton agt.  Bronson,  13  N.  Y.,  587). 

This  latter  case  goes  so  far  as  to  hold  (DENIO,  J.}  that, 
although  an  executor  cannot  delegate  his  power  to  an  agent, 
yet,  when  the  contract  has  been  made  by  the  agent,  the  prin- 
cipal may  render  it  valid  by  ratifying  it,  with  full  knowledge 
of  the  facts,  and,  in  ratifying  it,  he  exercises  the  personal 
qualities  essential  to  the  due  execution  of  the  trust. 

The  court  of  appeals  having  decided  that  the  power  of 
appointing  attendants  on  courts  by  the*  judges  was  ministerial 
and  executive,  the  plaintiff  was  employed  by  and  furnished 
by  the  corporation  under  the  principle  that,  whoever  does  an 
act  by  the  medium  of  another  is,  in  law,  considered  as  doing 
it  himself,  quifacit  per  aliumfacit  per  se. 

II.  The  defendants'  counsel  moved  also  to  dismiss  the  com- 
plaint on  the  ground  that  the  commissioner  of  public  works 
of  the  defendants  had  now  the  sole  and  exclusive  power  to 
employ  janitors,  for  the  reason  that  the  charter  of  1870  had 
vested  in  him  the  care  of  public  buildings. 

The  charters  of  1857  and  of  1870  contain  precisely  the 
same  language  in  respect  to  the  care  of  public  buildings 
(Sec.  23,  chap.  446,  Laws  of  1857 ;  sec.  78,  chap.  135,  Laws 
of  1870). 

The  district  court  act  of  1857  was  enacted  April  13, 
1857,  and  the  charter  of  1857  was  enacted  the  day  after, 
April  14,  1857,  and  this  power,  now  claimed  to  have  been 
vested  in  the  commissioner  of  public  works,  by  the  charter 
of  1870,  was  vested,  if  at  all,  in  April  14,  1857.  The  enact- 
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ment  of  the  charter  of  1857,  on  the  fourteenth  day  of  April, 
giving  the  care  of  public  buildings  to  the  street  commissioner, 
did  not  repeal  that  portion  of  section  65  of  the  district  court 
act,  passed  the  day  prior,  providing  that  the  corporation  should 
furnish  attendants.  The  two  acts  do  not  conflict.  The  duties 
of  a  court  janitor  are  of  a  different  character  from  that  of  a 
person  having  care  of  public  buildings. 

Plaintiff  rendered  services  in  keeping  clean  the  rooms  of 
the  court,  attending  to  the  personal  wants  of  the  judge,  and  in 
taking  care  of  the  property  of  the  court.  The  distinction 
between  the  duties  of  a  janitor  of  a  court  and  a  janitor  hav- 
ing care  of  a  public  building,  is  well  drawn  by  DANIELS,  J., 
in  the  case  of  Bergen  agt.  The  Mayor  (12  N.  Y.  8.  C.  ./?., 
243).  He  says :  "  In  support  of  the  position  taken,  it  was 
maintained  that  the  power  to  appoint  the  janitor  was  pos- 
sessed by  the  commissioner  of  public  works,  because  the  law 
gave  him  the  care  of  public  buildings.  The  duties  of  the 
janitor  were  to  sweep  and  clean  the  rooms  used  for  the  pur- 
poses of  the  court,  take  care  of  the  books,  lock  them  up,  carry 
messages,  and  attend  to  all  the  directions  of  the  justices 
and  clerks.  They  were  not  incidental  to  the  care  of  the 
buildings,  but  essential  to  the  cleanliness,  security  and  con- 
venience of  the  court  rooms.  The  necessity  for  their  per- 
formance was  created  by  the  existence  and  sessions  of  the 
court,  and  the  proper  transmission  of  its  orders  and  directions. 
The  entire  services  required  to  be  performed  were  incidental 
to  the  court,  and  not  to  the  mere  care  of  the  building  in  which 
it  was  held.  Without  its  occupancy  a  janitor  would  be  need- 
less, but  with  its  use  as  a  court  he  would  become  one  of  its 
necessary  attendants,  and  that  seems  to  have  been  the  view 
entertained  of  the  employment  by  judge  FOLGER,  who  delivered 
the  opinion  of  the  court  of  appeals,  in  the  case  of  Sullivan 
agt.  The  Mayor,  &c.  (47  How.,  491).  Statutes  enacted  at  the 
same  session  of  the  legislature  should  receive  a  construction, 
if  possible,  which  will  give  effect  to  each ;  each  is  supposed 
to  speak  the  mind  of  the  legislature,  and  the  words  used  in 
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each  should  be  restricted  so  as  to  give  effect  to  every  other 
act  passed  at  the  same  session  (Smith  agt.  The  People,  47 
J¥.  Y.,  330).  It  can  hardly  be  presumed  that  the  legislature 
intended  to  repeal  an  act  passed  fourteen  days  previous,  and 
if  they  had  such  intentions,  they  would  probably  have  said 
so  in  some  appropriate  language "  (Power  agt.  Shepard,  48 
N.  Y.,  540,  542). 

III.  Counsel  for  defendants  requested  the  court  to  direct 
the  jury  to  find  a  verdict  for  plaintiff  at  the  rate  of  $100 
per  month,  his  compensation  having  been  reduced  from  $125 
per  month  to  that  sum,  by  resolution  of  the  board  of  appor- 
tionment, adopted   December,   1873,  which   power,    it  was 
claimed,  was  conferred  by  section  97  of  the  charter  of  1873 
(chap.  335).     This  request  was  denied,  and  exception  taken. 

The  court  was  right  in  so  ruling.  The  section  gave  power 
over  the  salaries  of  officers  only ;  a  janitor  of  a  court  is  not 
an  officer  (Sullivan  agt.  The  Mayor,  47  How.,  491).  And 
the  section  applies  only  to  city  officers  (Sullivan  agt.  The 
Mayor,  48  HOIK.,  238 ;  Landon  agt.  The  Mayor,  49  How., 
218  ;  Quin  agt.  The  Mayor,  44  How.,  266  ;  53  N.  Y.,  627 ; 
Whitmore  agt.  The  Mayor,  12  S.  C.  fi.,  195 ;  Douglas  Tay- 
lor agt.  The  Mayor,  not  reported}. 

IV.  The  plaintiff  was  employed  pursuant  to  authority  or 
direction   by   the  corporation,   and   it   is   not   an   equitable 
defense  for  the  same  corporation,  when  suit  is  brought  to 
recover  payment  for  services  rendered,  to  allege  that  it  did 
what  it  had  no  right  or  power  to  do  (Parrish  agt.  Wheeler, 
22  N.    Y.,  499 ;    Whitney  Arms  Co.  agt.  Barlow,  court  of 
appeals,  not  reported). 

V.  There  should  be  judgment  for  the  plaintiff  for  $655.55, 
as  found  by  the  jury. 

Wm.  C.  Whitney,  for  appellant. 

I.  The  justice  of  the  district  court  had  no  power  to  employ 
or  appoint  the  plaintiff  janitor  of  his  court  room. 

1.  By  the  act,  chapter  344,  Laws  of  1857,  section  65,  page 
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724,  it  is  enacted  :  "  The  corporation  of  the  city  of  New  York 
shall  furnish,  at  the  expense  of  the  city  of  New  York,  all 
necessary  attendants,  rooms,  furniture,  blanks,  stationery  and 
fuel  for  these  courts." 

The  legislature  thus  invested  the  corporation  with  the 
power  and  duty  to  provide  room,  fuel,  light,  attendants,  &c., 
for  the  district  court,  through  the  proper  executive  depart- 
ment. 

In  distributing  the  powers  and  functions  of  the  executive 
department,  the  charters  of  1857,  1870  and  1873  successively 
provide  that  the  power  and  duty  of  caring  for  buildings  used 
for  public  purposes,  shall  reside  in  the  street  department  or 
the  department  of  public  works  (vide,  sec.  71,  ch.  335,  Laws 
1873;  vide,  sec.  78,  ch.  137,  Laws  1870;  vide,  sec.  23,  ch. 
446,  Laws  1857). 

2.  The  resolution  of  the  common  council  of  March  16, 
1870,  empowering  the  civil  justices  to  appoint  janitors,  is 
invalid. 

The  common  council  could  not  thus  divest  the  corporation 
of  the  public  trust  devolved  upon  it  by  the  legislature. 

Public  powers  or  trusts  devolved  by  law  upon  a  municipal 
corporation,  or  upon  its  governing  body,  cannot  be  delegated 
to  others  (Thompson  agt.  Schermerhorn,  6  N.  Y.  Rep.,  92  ; 
S.  C.,  9  Barbour,  152  ;  Smith  agt.  Morse,  2  Gal.,  524 ;  Oak- 
land agt.  Carpenter,  13  Gal.,  540  ;  Whyte  agt.  Nashville,  2 
Swan,  364 ;  East  St.  Louis  agt.  Wehrung,  50  111.,  28 ;  Slate 
agt.  Jersey  City,  1  Dutch.,  309;  Dillon  on  Mun.  Corp.,  sec. 
60 ;  Eartman  agt.  The  Mayor,  Common  Pleas,  Gen.  Term, 
May,  1875). 

II.  The  salary  of  the  plaintiff  was  subject  to  be  fixed  by 
the  board  of  apportionment. 

1.  It  is  well  established  that  compensation  for  public  services 
may  be  increased  or  diminished  at  the  will  of  the  legislature 
(Conner  agt.  The  Mayor,  1  Selden,  285). 

It  follows,  from  the  plenary  power  of  the  legislature  over 
the  subject  of  compensation  for  public  service,  that  it  may 
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direct  the  manner  in  which  salaries  for  such  service  shall  be 
fixed,  and  designate  and  empower  agents  to  fix  the  same. 

2.  By  the  charter  (ch.  335,  Laws  1873,  sec.  97)  it  is  pro- 
vided :  "  The  salaries  of  all  officers  paid  from  the  city  treas- 
ury, whose  offices  now  exist,  but  are  not  embraced  in  any 
department,  shall  be  fixed  by  the  board  of  apportionment." 

3.  The  plaintiff  is  not  included  in  any  of  the  "  depart- 
ments "  of  the  city  government,  defined  in  the  act ;  his  sal- 
ary is  payable  from  the  city  treasury  ;  his  office  existed  when 
the  charter  was  enacted.      He   is  therefore  comprehended 
within  the  letter  and  the  spirit  of  the  statute. 

The  board  of  apportionment  fixed  his  salary  at  $1,200  per 
annum,  from  and  after  the  1st  January,  1874. 

It  follows,  therefore,  that  since  1st  January,  1874,  the 
salary  of  the  plaintiff  has  been  only  $1,200  per  annum. 

The  judgment  should  be  reversed;  or,  if  not  reversed, 
reduced  to  $400  and  interest. 

DAVIS,  P.  J.  —  The  plaintiff,  in  this  action,  was  employed 
as  a  janitor  by  one  of  the  justices  of  the  civil  district  courts 
of  the  city.  His  work,  as  described  by  himself  in  his  testi- 
mony, was  to  keep  the  court  rooms  clean,  make  fires,  go  on 
errands  for  the  justice,  take  care  of  the  property  of  the  court, 
furniture,  stationery,  &c.,  and  lock  and  unlock  the  court 
rooms. 

He  had  been  paid  for  his  services  by  the  defendant  up  to 
the  1st  of  January,  1875,  at  the  rate  of  $1,500  a  year,  and 
subsequently  to  that  time  for  the  months  of  January,  Febru- 
ary, March,  April  and  May,  at  the  rate  of  $1,200  a  year,  which 
he  received  under  protest.  He  claimed  there  was  due  him 
for  services  up  to  October  1, 1875,  the  sum  of  $675,  for  which 
sum  he  brought  this  action. 

By  section  65,  chapter  334  of  the  Laws  of  1857,  it  is  enacted, 
that  the  corporation  of  the  city  of  New  York  shall  furnish, 
at  the  expense  of  the  city,  all  necessary  attendance,  fuel, 
lights,  furniture,  &c.,  for  the  district  courts. 
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By  resolution  of  the  common  council,  approved  March  16, 
1870,  it  was  resolved:  "  That  the  justices  assigned  to  each  of 
the  police  courts  of  this  city,  and  the  justices  of  the  several 
district  civil  courts,  be,  and  they  are  hereby  authorized  and 
empowered  to  appoint  a  janitor  of  each  of  said  police  and 
civil  courts,  at  the  annual  salary  of  $1,500,  payable  monthly." 

It  was  under  this  authority  that  the  civil  justices  appointed 
the  plaintiff.  The  first  point  made  is,  that  the  district  court 
had  no  power  to  employ  or  appoint  the  plaintiff  the  janitor 
of  his  court  room,  because  the  legislature  had  conferred  that 
power  upon  the  corporation  of  the  city  of  New  York,  and 
the  corporation  could  not  devolve  it  upon  the  civil  justice. 
We  do  not  think  this  position  well  taken.  The  plaintiff,  as 
a  janitor,  was  not  a  public  officer,  but  a  mere  employe  or  ser- 
vant. His  duties  were  servile  in  their  character. 

The  duty  imposed  by  the  legislature  on  the  corporation,  in 
respect  to  his  employment,  was  executive  and  ministerial,  and 
could,  we  think,  be  exercised  as  well  through  the  authority 
given  to  the  civil  justices,  as  by  a  direct  employment  by  the 
common  council  itself. 

No  provision  for  the  form  of  commissioning  or  employing 
the  janitor  was  prescribed  by  the  statute,  and  so  long  as  the 
purposes  of  the  act  were  accomplished,  it  seems  to  us  of  no 
legal  importance  how  the  corporation  performed  the  duty. 

The  distinction  between  such  a  janitor  and  one  having  care 
of  public  buildings  under  the  commissioner  of  public  works, 
is  pointed  out  by  DANIELS,  justice,  in  Bergen  agt.  The  Mayor 
(12  N.  Y.S.  O.  B.,  243),  and  the  objection  taken  on  the  trial, 
that  under  the  charter  the  commissioner  of  public  works  had 
the  sole  exclusive  power  of  employing  janitors,  is  disposed 
of  by  that  case. 

As  the  plaintiff  was  in  no  sense  a  public  officer,  but  a  mere 
servant  or  employe,  the  provision  of  the  charter  (chap.  335 
of  1873,  sec.  97),  by  which  it  is  provided  that  the  salaries 
of  all  officers  paid  from  the  city  treasury,  whose  offices  now 
exist,  but  are  not  embraced  in  any  department,  shall  be  fixed 
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by  the  "board  of  apportionment,"  does  not  apply  to  his 
case.  That  provision  applies  and  was  intended  to  apply  to 
public  officials  of  the  city  coming  within  its  description,  and 
does  not  extend  to  the  compensation  to  be  paid  to  mere  em- 
ployes or  servants  (Sullivan  agt.  The  Mayor,  47  How.,  491 ; 
Quinn  agt.  The  Mayor,  53  N.  Y.,  627;  Whittemore  agt. 
The  Mayor,  12  N.  Y.  8.  C.  R.,  195). 

The  compensation  the  plaintiff  received  was  subject  to 
change  at  any  time  by  the  common  council,  who  might  reduce 
its  amount  for  services  in  futuro  to  such  sum  as  that  body 
deemed  proper,  and  if  the  plaintiff,  after  such  reduction, 
rendered  services,  they  would,  of  course,  be  under  an  implied 
agreement  to  perform  them  for  the  reduced  compensation. 

The  common  council  could  also  discharge  him  altogether, 
and  abolish  the  place,  and  confer  its  duties  upon  any  other 
servant  or  employe;  but  while  the  resolution  above  cited 
remained  in  full  force,  and  the  plaintiff  faithfully  rendered  the 
service  under  his  employment  by  the  civil  justice,  he  was 
entitled  to  the  compensation  fixed  by  the  resolution. 

Motion  for  new  trial  denied,  and  judgment  ordered  for 
the  plaintiff  upon  the  verdict. 
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SUPREME  COURT. 

JOHN  FARLEY  agt.  SIMEON  FARRELL. 

9 
Covenant  against  incumbrances —  Parol  agreement  —  Evidence, 

A  covenant  contained  in  a  deed  against  incumbrances  cannot  be  enlarged 
by  parol,  so  as  to  show  that  the  grantor  assumed  a  further  liability  on 
the  subject  of  incumbrances,  in  addition  to  that  expressed  in  the  deed. 

A  collateral  agreement  existing  in  parol  may  be  shown,  notwithstanding 
the  silence  of  the  principal  agreement  in  writing  upon  the  subject. 
But  the  parol  agreement  here  sought  to  be  proven  was  not  collateral  to, 
but  directly  related  to  the  subject  of  the  covenant. 

Special  Term,  April,  1876. 
Joseph  C.  Brown,  for  plaintiff. 
John  E.  Surrill,  for  defendant. 

VAN  YOBST,  J.  —  It  is  quite  clear  that  the  expense  of  the 
city  improvements  in  question  was  discussed  at  the  time  the 
deed  was  delivered  and  the  consideration  paid  and  secured ; 
but  there  is  a  contention  as  to  what  was  really  said. 

The  defendant  claims  that  the  plaintiff  then  promised  that 
if  any  assessments  should  be  thereafter  imposed  for  such 
improvements  he  would  pay  them.  This  the  plaintiff  denies, 
and  on  the  other  hand  claims  to  have  then  said  that  he  would 
convey  the  premises,  clear  of  incumbrances,  up  to  the  date  of 
the  deed,  and  would  have  nothing  to  do  with  future  assess- 
ments. The  deed  was  delivered  after  the  discussion.  The 
deed  contains  covenants  against  incumbrances  existing  at  its 
date.  Such  covenants  would  not  embrace  assessments  for 
VOL.  LI.  63 
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improvements  thereafter  imposed,  although  the  improve- 
ments had  been  made  before. 

This  is  explicitly  decided  in  De  Peyster  agt.  Murphy  (39 
Superior  Ct.  E.  [7  J.  <&  S.~],  255). 

The  evidence  does  indeed  indicate  that  it  was  supposed  by 
the  parties  at  the  time  that  for  these  improvements  no  assess- 
ment upon  the  property  conveyed  by  the  deed  would  be 
imposed,  but  that  the  municipal  corporation  would  itself 
bear  the  expense. 

But  any  mistake  in  the  law  upon  that  subject  could  give 
no  ground  of  relief  in  favor  of  the  defendant  against  the 
plaintiff.  An  examination  of  the  proceedings  under  which 
the  improvements  were  made  and  the  assessments  ultimately 
laid  would  have  dispelled  such  belief.  Upon  an  examination 
of  the  whole  case,  I  am  of  the  opinion  that  the  agreements 
and  covenants  of  the  grantor,  on  the  occasion  in  question, 
cannot  be  enlarged  or  added  to  beyond  what  are  found  in 
the  deed. 

The  writing  must  control.  All  the  stipulations  in  respect 
to  the  terms  of  the  conveyance  and  the  obligations  of  the 
grantor,  in  the  absence  of  fraud,  should  be  regarded  as 
merged  in  the  deed. 

This  is  clearly  so  with  respect  to  incumbrances.  This  sub- 
ject the  deed  shows  was  considered,  and  certain  covenants  in 
writing,  under  seal,  were  incorporated  therein,  limited,  how- 
ever, to  a  liability  against  incumbrances  then  existing. 

This  should  be  held  to  exclude  any  liability,  on  the  part  of 
the  grantor,  against  future  incumbrances.  It  would  be  unsafe 
to  depart  from  a  rule  well  settled  on  this  subject,  that  every- 
thing resting  in  parol  becomes  extinguished  by  the  writing. 

It  is  true  that  there  may  be  a  collateral  agreement  existing 
in  parol  which  will  be  upheld,  notwithstanding  the  silence  of 
the  principal  agreement  in  writing  upon  the  subject. 

Such  was  the  case  of  Angell  agt.  Dake  (10  Queen's  Bench 
[L.  j?.],  174),  but  to  be  maintained  it  must  be  strictly 
collateral. 
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But  the  alleged  parol  agreement  with  respect  to  the  assess- 
ments, which  if  imposed  would  become  a  lien  and  charge, 
directly  affected  the  land.  These  assessments  are  not  a 
charge  against  individuals  but  become  a  lien  upon  the  land, 
the  subject  of  the  deed,  out  of  which  they  are  to  be  satisfied, 
and  with  respect  to  which  covenants  against  incumbrances 
were  assumed  by  the  grantor. 

Not  collateral  to,  but  directly  connected  with  the  subject 
of  incumbrances.  To  be  valid  as  an  agreement  the  deed 
itself  should  have  contained  covenants  against  them,  or  a 
memorandum  in  writing  should  have  been  made  at  the  time, 
signed  by  the  party  to  be  charged  and  obligated. 

When  the  assessments  were  finally  imposed  the  plaintiff 
had  ceased  to  have  any  interest  in  the  land  which  was  affected 
by  them,  and  was  under  no  obligation  to  pay  them  for  the 
benefit  of  the  defendant  unless  bound  to  do  so  by  some  writ- 
ing executed  by  him  and  for  a  valuable  consideration. 

I  do  not  understand  judge  QUIN,  a  witness  for  the  defend- 
ant, to  testify  positively  to  the  verbal  undertaking  of  the 
plaintiff  on  the  subject.  He  says:  "My  impression 'is  that 
Mr.  Farley  said,"  &c. 

The  very  conflict  in  evidence  shows  how  important  it  is 
that  the  rule  be  adhered  to  that  the  writing  should  control  as 
to  the  engagements  of  the  grantor  in  respect  to  incumbranoes 
chargeable,  or  which  might  become  a  lien  upon  the  land. 

There  should  be  judgment  for  the  plaintiff  for  the  fore- 
closure of  the  mortgage,  and  the  defendant's  claim  for  the 
assessments  is  disallowed. 
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OOURT  OF  COMMON  PLEAS. 
ISAAC  STJLZBACHEK  et  al.  agt.  PATRICK  DICKIE. 

Eespondeat  superior  —  when  owner  or  master  responsible  for  act  of  his  agent  or 

servant. 

Where  the  owner  of  a  building  enters  into  a  contract  with  a  builder  to  put 
a  new  roof  upon  his  building  at  a  stipulated  price,  and  during  the  time 
of  putting  on  such  new  roof  and  after  the  removal  of  the  old  one,  while 
the  building  is  in  an  exposed  condition,  the  goods  of  a  tenant  or  sub- 
tenant is  damaged  by  rain,  the  owner  is  answerable  for  the  damage  and 
not  the  contractor. 

The  owner  of  a  building  has  a  right  to  put  on  a  new  roof  to  prevent  his 
building  going  to  ruin,  a  landlord  having^  the  right  during  the  tenancy 
to  enter  and  make  such  permanent  repairs  as  are  essential  to  prevent 
waste  and  indispensable  to  the  due  protection  of  his  reversionary  interest. 

But  where  a  house  is  in  the  occupation  of  tenants  or  sub-tenants,  the  land- 
lord or  owner  is  bound,  in  the  exercise  of  this  right,  to  see  that  all  rea- 
sonable care  and  skill  is  exercised  in  the  removal  of  the  old  and  in  the 
putting  on  of  the  new  roof,  to  prevent  injury  by  the  elements  to  those 
who  are  in  the  occupation  of  the  house. 

Having  made  a  contract  with  a  builder  to  put  on  a  new  roof  for  a  specific 
sum,  he  should  either  have  provided  by  that  contract  that  the  builder 
should  do  all  that  was  requisite  and  necessary  to  protect  the  inmates 
whilst  the  roof  was  in  the  process  of  construction,  unless  that  duty,  on 
the  part  of  the  contractor,  was  implied  by  the  contract,  or  else  take  such 
means  as  were  necessary  himself. 

Where  the  act  undertaken  is  one  from  its  very  character  either  a  nuisance 
or  one  dangerous  to  others,  the  person  undertaking  it  is  not  released 
from  responsibility  to  any  person  thereby  injured,  although  he  has 
entered  into  a  contract  with  some  person  to  perform  it,  and  the  injury 
has  occurred  through  the  negligence  of  the  latter. 

General  Term,  May,  1876. 

Before  DALY,  Ch.  J.,  ROBINSON  and  YAN  BRUNT,  JJ. 
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THIS  action  was  brought  to  recover  damages  for  the  loss  and 
destruction  of  paper,  stock  and  boxes,  caused  by  a  heavy  'fall 
of  rain  on  the  night  of  July  25th  and  26th,  1872,  whilst  the 
defendant,  Dickie,  was  engaged  in  putting  on  a  new  roof  on 
his  premises  No.  144  Chamber  street,  New  York  city,  the 
upper  floors  of  which  were  occupied  by  plaintiffs. 

The  defendant.  Dickie,  was  the  owner  of  the  premises, 
Delamater,  Cummings  &  Windsor  were  his  tenants,  and  the 
plaintiffs  were  sub-tenants  of  the  latter  under  a  verbal  lease 
for  one  year. 

On  the  12th  day  of  July,  1872,  the  roof  leaked  and  the 
plaintiffs  notified  their  landlords,  Delamater,  Cummings  & 
Windsor  of  that  fact,  and  to  have  it  repaired,  who  said  they 
would  notify  their  landlord,  the  defendant,  Dickie,  and  would 
have  it  repaired.  i 

The  lease  between  defendant,  Dickie,  and  his  tenants  Dela- 
mater, Cummings  &  Windsor,  contained  a  covenant  to  repair, 
but  the  roof  requiring  permanent  repairs,  the  defendant, 
Dickie,  put  a  new  roof  on  the  premises. 

Dickie  employed  one  Miller  to  do  the  work,  who  acted  and 
did  the  work  so  unskillfully,  carelessly  and  negligently,  that 
on  the  night  of  July  25th  and  26th,  1872,  the  roof  was  left  in 
an  open  condition,  and  the  goods  of  the  plaintiffs  being  left 
exposed  to  the  weather,  a  heavy  rain  fell  upon  them  and 
caused  damage  and  loss  of  $500  to  the  plaintiffs. 

The  action  was  tried  on  the  14th  day  of  January,  1873,  in 
the  marine  court,  before  justice  SPATJLDENG  and  a  jury. 

Henry  Nicoll,  Esq.,  counsel  for  the  defendant,  Dickie,  on 
the  foregoing  facts,  moved  to  dismiss  the  complaint  on  the 
grounds  :  First.  That  the  defendant,  Dickie,  had  made  a  con- 
tract with  Miller  at  a  stipulated  price  to  put  on  the  new  roof, 
and  that  the  contractor  Miller  and  not  the  defendant,  Dickie, 
was  liable ;  second,  that  being  a  mere  gratuitous  act  on  the 
part  of  defendant,  Dickie,  he  ought  not  to  be  held  liable. 
The  justice  dismissed  the  complaint,  and  the  plain  tiffs  appealed 
to  the  marine  court  general  term,  where  the  appeal  was  argued 
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before  chief  justice  SHEA  and  ALKER  and  GROSS,  JJ.,  and  the 
judgment  affirmed,  Judge  GROSS  dissenting.  The  plaintiffs 
then  appealed  to  the  general  term  of  the  court  of  common 
pleas. 

George  F.  Lanylein,  counsel  for  the  plaintiffs,  appellants, 
made  and  argued  the  following  points  in  contending  that  the 
justice  erred  in  dismissing  the  complaint : 

I.  The  reasons  for  the  landlord's  liability,  applicable  to  a 
case  of  this  kind,  appear  in  some  of  the  earlier  decisons. 

If  the  injury  result  from  the  negligence  of  the  owner  either 
in  constructing  or  upholding  the  demised  premises,  he  is 
liable  and  cannot  by  letting  divest  himself  of  such  liability 
(Eakin  agt.  Brown,  1  E.  D.  Smith  Rep.,  pp.  36,  43  and  44). 

II.  The  owner  of  real  estate  is  responsible  for  the  negli- 
gent acts  of  persons  employed  in  making  erections  upon  it 
for  his  benefit,  though  the  relation  of  master  and  servant  does 
not  exist  between  such  owner  and  the  person  employed  (Per 
WAL WORTH,  chancellor,  and  HAND,  senator  ;  The  Mayor  of 
N.  Y.  agt.  Bailey,  2  Denio,  434 ;  HARRIS,  J.,  in  Gardner 
agt.  Eeartt,  2  Barb,  165;  Norton  agt.  Wiswall,  26  Barb., p. 
624). 

III.  Again —  "  Persons  contracting  with  the  owner  of  lots 
to  build  a  block  of  houses  thereon,  who  make  a  sub-contract 
with  another  to  make  all  the  necessary  excavations,  by  digging 
the  ground,  blasting  the  rock,  &c.,  the  latter  stipulating  to 
guard  against  accidents  by  proper  precautions,  and  to  make 
good  all  damages,  are  liable  for  an  injury  sustained  by  an 
individual   who   falls   into   an    excavation   in  the  sidewalk, 
through  the  negligence  of  the  sub-contractor  or  his  servants, 
in  not  having  the  same  properly  protected  "  (Creed  agt.  Ilart- 
mann,  29  N.  Y.  [2  Ti/.~\,  591). 

IV.  Looking  at  this  case  in  the  light  that  leaving  the  roof 
exposed  was  a  nuisance,  and  that  the  defendant,  Dickie,  as 
owner,  was  liable  on  that  ground  ;  what  is  a  nuisance  ?    "Any 
thing  that    unlawfully    worketh    hurt,   or   inconvenience    or 
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damage.  A  private  nuisance  is  any  thing  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements  or  hereditaments  of  another. 
If  a  thing  is  calculated  to  interfere  with  the  comfortable 
enjoyment  of  a  man's  house,  it  is  a  nuisance  "  (Boumer's  Law 
Diet.}. 

The  owner  of  the  land  is  liable  where  the  injury  complained 
of  has  been  occasioned  by  a  nuisance,  which  the  owner  of  the 
real  estate  has  suffered  upon  the  premises  (Blake  agt.  Ferris, 
5  N.  Y.,atpage§±}. 

In  the  case  of  Chicago  City  agt.  RoUbins  (2  Black's  Sup. 
Ct.  U.  8.  Reps.},  decided  December,  1862,  justice  DAVIS,  at 
page  424,  says :  "  If  an  area  is  left  open,  it  is  dangerous,  is  a 
nuisance,  and  can  be  abated,"  and  cites  Dygett  agt.  Schenck 
(23  fFewd.,446) ;  Congreve  &gt.  Morgan  (181V.  Y.,  84)  ;  Storrs 
agt.  City  of  Utica  (17  N.  Y.,  108) ;  Coapland  agt.  Harding- 
ham  (3  Campbell,  398). 

The  same  judge  says  at.  page  426  :  "  If  the  owner  of  real 
estate  suffer  a  nuisance  to  be  created,  or  continued,  by  another, 
on  or  adjacent  to  his  premises,  in  a  prosecution  of  a  business 
for  his  benefit,  when  he  has  the  power  to  prevent,  or  abate 
the  nuisance,  he  is  liable  for  an  injury  resulting  therefrom  to 
third  persons,"  citing  Clark  agt.  Fry  (8  Ohio  State  Reps., 
359);  Ellis. ^.  Sheffield  Gas  Consumers'  Co.  (2  Ellis  & 
Black.,  75,  Eng.  Com.  L.  Rep.,  p.  767). 

Lord  CAMPBELL  said  in  Ellis  agt.  Sheffield  Gas  Cons.  Co. 
(2  Ellis  &  B.,  667):  "It  would  be  monstrous  if  the  party 
causing  another  to  do  a  thing  were  exempted  from  liability 
for  that  act  merely  because  there  was  a  contract  between  him 
and  the  person  immediately  causing  the  act  to  be  done." 

The  same  point  was  decided  in  Congreve  agt.  Morgan  (5 
Duer,  495 ;  affirmed,  sub  nom.  Congreve  agt.  Smith,  18  N. 
Y.,  79),  and  in  Creed  agt.  Hartmann  (29  N.  Y.,  591). 

Upon  the  trial  below  the  defendant's  counsel  relied,  as  he 
no  doubt  now  relies,  upon  the  leading  case  of  Blake  agt.  Fer- 
ris (5  N.  Y.  [1  Seld.~\,  48) ;  but  this  case  has  been  severely 
criticised  and  questioned  by  the  court  which  made  it,  and  is 
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not  applicable  to  the  pleadings  and  proof  in  this  case  if  it  is 
a  correct  principle  of  law  this  day.  In  that  case  the  principle 
was  decided,  that  unless  the  relation  of  master  and  servant 
exists  betMTeen  the  party  charged  and  the  person  who  has 
done  the  injury,  the  act  of  the  latter  creates  ho  liability  in  the 
other.  The  person  employing  the  contractor  was  held  not 
liable  to  third  persons  for  the  want  of  proper  guards  to  a 
sewer  which  the  contractor  dug  in  a  public  street.  It  was 
assumed  that  it  was  the  duty  of  the  contractor  to  place  such 
guards  around  the  excavation.  So  in  this  case  the  proof  being 
that  the  roofer  had  turned  up  the  old  roof  and  rolled  up  the 
tin,  leaving  the  bare  boards  exposed  to  the  weather,  the 
defendant's  counsel  and  the  court  erroneously  assumed  it  was 
the  duty  of  the  contractor  to  protect  the  roof  and  the  goods 
of  the  plaintiffs  and  ether  tenants  from  damage  by  the  ele- 
ments and  from  thieves. 

But  in  cases  later  than  Blake  agt.  Ferris,  in  the  case  of  the 
City  of  Buffalo  agt.  Ualloway  (7  N.  'Y.,  493),  it  was  held 
that  in  the  absence  of  positive  stipulations  to  that  effect  the 
contractor  owes  no  such  duty  to  his  employer,  whatever  he  may 
owe  to  third  persons.  The  correctness  of  the  actual  decision 
in  Blake  agt.  Ferris  has  therefore  been  questioned  in  the 
court  which  made  it,  and  with  justice.  The  court  of  appeals, 
in  the  case  of  Storrs  agt.  The  City  of  Utica  (17  N.  Y.  [3 
Smith],  104),  goes  still  further,  and  the  case  of  Blake  agt. 
Ferris  is  fully  criticised  by  judge  COMSTOCK  (See  head-note 
and  especially  pages  107,  108,  109).  There  is  no  proof  in 
this  case  that  the  contract  of  Dickie  with  Miller,  the  roofer, 
called  for  any  guards  for  accidents,  or  for  covering  up  the 
roof  at  night,  or  while  not  at  work,  to  guard  against  rain 
storms.  Miller  was  not  bound  to  Dickie  to  cover  the  roof  at 
night,  he  was  to  put  on  a  new  roof.  It  was  a  duty  which 
Dickie  owed  to  his  tenants  to' see  that  the  roof  was  covered 
at  night,  and  he  should  have  made  a  contract  to  embrace  this 
or  see  that  it  was  done.  Not  having  done  so,  he  neglected 
and  violated  a  duty  he  owed  to  those  who  were  injured,  and 
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he  is  liable.  The  accident  was  not  wholly  caused  by  Miller, 
the  roofer,  or  his  servants,  but  by  the  neglect  and  violation 
of  a  duty  due  from  and  owing  by  the  defendant,  the  land- 
lord, to  his  tenants  (See  cases  Nelson  agt.  The  Vermont  and 
Canada  R.  R.  Co.,  26  Vermont  Rep.,  717 ;  and  criticised  in 
Norton  agt.  Wiswall,  26  Barb.,  p.  626;  Hutson  agt.  The 
Mayor  of  N.  Y.,  5  Seld.,  163,  criticised  in  Ibid). 

It  was  the  duty  of  the  defendant,  Dickie,  to  make  provisions 
to  protect  plaintiffs  when  he  made  the  contract  with  Miller 
(See  Cook  agt.  President,  d&o.,  1  Hilt.,  436). 

In  the  practical  application  of  the  general  rule  exempting 
owners  from  liability  for  contractors'  negligence,  the  consid- 
eration that  if  the  injury  complained  of  is  the  consequence 
of  the  neglect  of  a  duty  which  was  incumbent  upon  the  per- 
son for  whose  benefit  the  work  was  done,  and  not  upon  the 
contractor,  is  often  overlooked.  In  such  a  case  the  existence 
of  the  contract  is  no  defense  to  the  employer  (Slier.  &  Red. 
on  Neg.  [2d  ed.],p.  105). 

The  doing  of  the  work  was  itself  dangerous  to  the  prop- 
erty of  plaintiffs.  The  landlord  did  expose  the  property  of 
plaintiffs  because  the  contractor  was  employed  to  put  on  a 
new  roof,  the  doing  of  which  must  necessarily  expose  the 
property.  He  could  not  put  on  a  new  roof  without  exposing 
the  roof  to  the  weather,  nor  could  the  roof  be  put  on  in  one 
day.  Before  he  could  put  on  a  new  roof  he  must  tear  up 
the  old  one  and  thus  expose  the  property  of  plaintiffs  to 
damage.  Leaving  the  roof  exposed  was  a  necessary  conse- 
quence of  putting  on  a  new  roof. 

The  owner  of  the  building  was  under  an  obligation  to  the 
plaintiff  as  a  tenant,  not  to  do  or  suffer  any  thing  to  be  done 
which  might  expose  the  tenant  to  damage  or  injury  from  the 
elements  or  otherwise.  The  danger  in  this  case  arose  from 
the  very  nature  of  the  improvement.  The  landlord  first 
determined  that  the  roof  could  not  be  repaired,  but  that  the 
house  should  be  unroofed  and  a  new  roof  put  on,  and  then 
employed  his  own  contractor.  The  performance  of  the  work 
VOL.  LI  64 
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necessarily  exposed  the  plaintiffs'  property  to  injury  from  the 
elements,  and  they  had  a  right  to  suppose  they  were  pro- 
tected (Storrs  agt.  City  of  Utica,  17  N.  Y.,  104 ;  /Stevens 
agt.  Armstrong,  2  Seld.,  436 ;  City  of  Buffalo  agt.  Holloway, 
3  Seld.,  436 ;  Mayor  of  N.  T.  agt.  Bailey,  2  Denio,  442 ; 
Congreve  agt.  Morgan,  5  Duer,  495). 

In  this  case  it  can  be  said,  as  said  in  Sher.  &  Red.  on 
Negligence  (page  107  and  notes),  the  cause  of  the  damage  was 
both  the  manner  in  which  the  work  was  carried  on,  and  of 
the  work  itself;  and  as  said  in  the  note  (Sher.  &  Red.  on 
Neg.,  page  107  [2rf  ed.~\,  and  page  111,  [3d  ed.']) :  "When 
the  injury  complained  of  arises  from  the  nature  of  the  work 
contracted  for,  and  not  from  a  failure  to  execute  it,  it  seems 
that  the  employer  of  the  contractor  must  be  liable  (Storrs 
agt.  City  of  Utica,  17  N.  T.,  p.  104 ;  St.  Paul  agt.  Seite,  3 
Minn.,  297). 

Defendant  contracted  with  certain  persons  to  erect  a  build- 
ing on  his  lot.  While  the  work  was  going  on,  the  defendant 
agreed  to  furnish  certain  iron  pipe  necessary  for  it,  and  in 
consequence  of  his  delay  in  furnishing  it,  plaintiff's  premises 
w*ere  injured  by  water  flowing  into  them.  Held,  that  the 
defendant  was  liable,  notwithstanding  another  person  had 
contracted  with  him  to  furnish  the  pipe  (Gilbert  agt.  Beach, 
3  Bosw.,  445  and  455). 

Whatever  the  owner  is  bound  to  do,  must  be  done,  and 
though  he  may  have  a  remedy  against  his  contractor  for  the 
failure  of  the  latter  to  discharge  his  duty,  strangers  to  the 
contract  are  still  at  liberty  to  enforce  the  rights  conferred 
upon  them  by  the  law,  without  noticing  the  contract  (Sher. 
&  Red.  on  Neg.  [3d  ed.],  p.  Ill ;  Mersey  Docks  Trustees 
agt.  Gibbs,  Law  Rep.,  1  H.  L.,  93 ;  Pickard  agt.  Smith,  19 
C.  B.  \_N.  &],  48). 

Thus,  where  a  railway  company  is  bound  by  law  not  to 
detain  vessels  more  than  a  certain  time  by  its  draw-bridge,  and 
owing  to  defects  in  construction,  the  bridge  causes  a  longer  de- 
tention, the  fact  that  it  was  built  by  contract  affords  no  defense 
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(Hole  agt.  Sittinglourne,  <&c.,  R.  C.,  6  Hurlst  &  N.,  448). 
And  see  Allison  agt.  Western,  &c.  R.  Co.  (64  N.  C.,  382), 
where  the  hirer  of  a  slave  was  held  liable  for  an  injury  caused 
by  gunpowder,  placed  by  the  servant  of  a  contractor  in  the 
room  which  the  slave  was  directed  by  the  hirer  to  occupy. 

The  following  cases  are  also  in  point :  Gray  agt.  P alien  (5 
Best  &  S.,  970, 981) ;  Lockwood  agt.  The  Mayor,  &c.  (2  Hilt., 
66) ;  McClanathan  agt.  N.  Y.  &  Oswego  Midland  R.  R. 
Co.  (1  N.  Y.  Sup.  Ct.  Rep.  [Tkomp.  &  Cook], p.  501). 

The  supreme  court  of  the  United  States,  in  the  case  of 
Robbins  agt.  Chicago  City  (4  Wallace's  Reps.,  pp.  678  and 
679),  decided  December,  1866,  justice  CLIFFORD,  delivering 
the  opinion  of  the  court,  says,  at  page  678 :  "  The  principal  for 
whom  the  work  was  done  could  not  defeat  the  just  claim  of 
the  corporation,  or  of  the  injured  party,  by  proving  that  the 
work  which  constituted  the  obstruction  or  defect  was  done 
by  an  independent  contractor.  *  *  *  Lest  there  be  a 
doubt  upon  the  subject,  we  again  affirm  the  proposition. 
Where  the  obstructions  or  defect,  caused  or  created  in  the 
street,  is  purely  collateral  to  the  work  contracted  to  be  done, 
and  is  entirely  the  result  of  wrongful  acts  of  the  contractor 
or  his  workmen,  the  rule  is  that  the  employer  is  not  liable  ; 
but  when  the  obstruction  or  defect,  which  occasions  the 
injury,  results  directly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  these  acts,  is  equally 
liable  to  the  injured  party  (See  also,  to  the  same  effect,  Hole 
agt.  Railway  Co.,  6  Hurlstone  &  Norman,  417 ;  Ellis  agt. 
Gas  Cons.  Co.,  2  Ellis  &  BlacTclurn,  767;  Newton  agt. 
Ellis,  5  id.,  115  ;  Lowell  agt.  B.  &  L.  Railroad,  23  Pick- 
ering, 24 ;  Storrs  agt.  City  of  Utica,  17  N.  Y.,  104). 

Justice  DAVIS,  of  the  supreme  court  of  the  United  States, 
delivering  the  opinion  of  the  court  in  Chicago  City  agt.  Rol- 
lins (2  Black  Rep.,  at  p.  426),  says :  "  This  area,  when  begun, 
was  a  lawful  work,  and  if  properly  cared  for,  it  would  always 
have  been  lawful ;  but  it  was  suffered  to  remain  uncovered, 
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and  thereby  became  a  nuisance,  and  the  owner  of  the  lot,  for 
whose  benefit  it  was  made,  is  responsible.  He  cannot  escape 
liability  by  letting  out  work  like  this  to  a  contractor,  and 
shift  responsibility  on  him  if  an  accident  occurs.  It  is  said 
that  Bobbins  did  not  reserve  control  over  the  contract  and 
manner  of  doing  the  work,  and  is  not  therefore  liable ;  but 
the  digging  this  area  necessarily  resulted  in  a  nuisance,  was 
the  result  of  the  work  itself,  unless  due  care  was  taken  to 
make  the  area  safe"  (Decided  December  Term,  1862;  see 
also  the  cases  of  Hilliard  agt.  Richardson,  3  Gray,  349  ; 
Scammon  agt.  The  City  of  Chicago,  25  /  Us.,  424 ;  see  also 
Taylor  agt.  Mayor,  &c.,  4  JE.  D.  Smith,  559  ;  Sher.  &  Red. 
on  Neg.  [3d  ed.~\,  p.  596,  sec.  502 ;  Moody  agt.  Mayor,  &c., 
43  Barb.,  282 ;  Davenport  agt.  Ruckman,  10  Bosw.,  20,  37 ; 
16  All.  R.,  34 ;  affirmed,  37  N.  T.,  568  ;  Anderson  agt. 
Dickie,  I  Rob.,  238;  26  How.  Pr.<Rep.,  105;  Fish  agt. 
Dodge,  4  Denio,  311 ;  Rosewell  agt.  Prior,  2  Salic.,  460 ;  per 
PECKHAM,  J.,  Benson  agt.  Sauvez,  43  "Barb.,  408;  19  Abb. 
Pr.,  61 ;  per  BULLEE,  J.,  Chatham  agt.  Thompson,  4  T.  R., 
318  ;  Payne  agt.  Rogers,  2  H.  Blacks.,  350  ;  Alsten  agt. 
Grant,  3  EL  &  B.,  128). 

The  defendant  had  no  right  to  require  or  enforce  from  the 
roofer,  under  his  contract  with  him,  the  covering  of  the  roof 
at  night,  or  protection  to  the  goods  of  plaintiff.  That  was 
no  portion  of  the  contract.  But  it  was  his  duty  to  the  plain- 
tiff to  have  made  such  a  contract,  or  in  default  thereof, 
himself  personally  see  to  it,  that  the  roof  was  protected  or 
covered,  while  his  contractor  was  at  work  (Sher.  &  Red.  on 
Negligence  [2c?  ed.~\,  p.  103,  [3d  ed.~],  p.  109;  McCleary  agt. 
Kent,  3  Duer  Reps.,  27). 

Again,  A.  being  employed  to  plaster  a  house,  caused  two 
openings  to  be  made  through  the  wall  of  the  house  from  an 
adjoining  stair -case.  He  did  not  cause  them  to  be  closed  up 
when  he  left  his  work,  but  they  continued  to  be  used  by  other 
parties ;  and  while  they  continued  open,  B.  accidentally  entered 
one  of  them,  fell  through  the  floor,  and  sustained  injuries. 


NEW  YORK  PRACTICE  REPORTS.  509 

Sulzbacher  agt.  Dickie. 

Held,  on  appeal  to  the  house  of  lords,  that  A.  was  bound 
to  provide  against  accidents  only  while  his  workmen  were  on 
the  premises ;  that  this  duty,  on  his  leaving  the  work, 
devolved  on  the  proprietor,  or  the  workmen  next  employed ; 
and  that  the  responsibility  did  not  attach  to  the  first  opening 
of  the  passage,  but  to  the  subsequent  neglect  (Smith  agt. 
Millne,  2  Dow.,  290). 

The  rule  as  made  and  laid  down  in  Blake  agt.  Ferris  (5 
N.  Y.  [1  Seld.~\,  48),  is  simply  this:  that  the  immediate 
employer  of  a  servant  is  the  only  one  responsible  for  his 
negligence,  and  there  cannot  be  two  superiors  severally 
responsible.  Even  assuming,  therefore,  that  all  that  has  been 
said  and  contended  for  in  these  points  against  the  present 
authority  and  binding  force  of  the  case  of  Blake  agt.  Ferris, 
is  not  well  taken,  still  there  is  no  proof  whatsoever  in  this 
case,  that  any  workman  or  employe  of  the  contractor,  Miller, 
left  the  roof  exposed  and  uncovered ;  on  the  contrary,  the 
contractor  himself  did  so,  in  the  absence  of  other  proof, 
and  as  matter  of  law,  the  defendant  left  the  roof  uncovered 
and  exposed,  in  consequence  of  his  neglect  and  violation  of 
the  duty  he  owed  to  third  persons,  the  tenants  in  the  prem- 
ises, in  not  seeing  to  it,  or  making  provision  with  the 
roofer  that,  in  putting  on  the  new  roof,  the  old  roof  should 
not  be  left  exposed  and  uncovered  to  the  elements  while  the 
contractor  was  not  at  work.  The  defendant  made  no  contract 
or  provision  to  take  care  of  the  uncovered  roof  while  his  con- 
tractor was  at  work ;  he  did  not  so  use  his  own  property  as 
not  to  injure  his  neighbor  (sic  utere  tuo  alienum  non  laedas), 
and  is  therefore  liable. 

Edmund  Randolph  Robinson,  counsel  for  respondents, 
made  and  argued  the  following  points :  The  complaint  was 
properly  dismissed,  because  the  plaintiffs  failed  to  show  that 
the  damage  complained  of  was  caused  by  the  negligence  of 
the  defendant,  Dickie,  or  his  agents  or  servants.  He  was  not 
bound  to  repair,  nor  is  there  a  complaint  of  neglect  to  repair, 
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nor  that  an  improper  or  unskillful  person  was  employed  to  do 
the  work.  The  averment  is  simply  negligence  in  the  per- 
formance of  the  work.  The  proof  is,  that  the  damage  was 
occasioned  by  the  negligent  acts  or  omissions  of  workmen  of 
the  contractor,  Miller.  For  their  negligence  Dickie  is  not  liable. 

It  is  not  enough  for  the  plaintiffs  to  show  that  the  party 
whose  negligence  is  complained  of  was  performing  work 
for  the  benefit  of  the  party  sought  to  be  charged.  They 
must  show  that  the  relation  of  master  and  servant  existed 
between  them.  That  a  man  is  not  liable  for  the  negligence 
of  a  contractor  or  contractor's  servant,  is  well  settled  law  in 
this  state. 

The  leading  case  is  Blake  agt.  Ferris  (1  Seld.,  48).  The 
court  in  this  case  overruled  the  charge  of  the  judge  in  the 
court  below  (p.  53),  "  that  the  person  who  undertakes  the 
erection  of  a  building,  or  other  work,  for  his  own  benefit,  is 
responsible  for  injuries  to  third  persons,  occasioned  by  the 
negligence  of  the  servants  of  the  builder,  or  the  person  who 
is  actually  engaged  in  executing  the  work,  under  an  inde- 
pendent employment  or  a  general  contract  for  that  purpose." 
The  court  indorsed  Milligan  agt.  Wedge  (12  Adolphus  &  E., 
737) ;  also  Reedie  agt  Northwestern  R.  Co.  (4  Welsby,  Hurl- 
stone  (&  Gordon,  244),  in  which  baron  ROLFE  said,  in  sub- 
stance, that  "to  decide  that  the  railway  company  was  liable 
would  be  equivalent  to  deciding  that  the  contractors,  whose 
servant  did  the  injury,  were  not  liable,  which  was  a  proposi- 
tion which  could  not  be  maintained  (See  I  Seld.,  57). 

The  doctrine  of  Blake  agt.  Ferris  was  indorsed  and  fol- 
lowed in  Stevens  agt.  Armstrong  (2  Seld.,  435);  City  of 
Buffalo  agt.  Holloway  (3  Seld.,  493) ;  Pack  agt.  Mayor  (8 
N.  Y.,  222) ;  Kelly  agt.  Mayor  (11  N.  Y.,  432) ;  Creed  agt. 
Eartman  (29  N.  Y.,  591) ;  McCq/erty  agt.  S.  D.  &  P.  M. 
JR.  R.  Co.  (Com.  of  App.,  Sept.,  1874) ;  see,  also,  1  Daly, 
123 ;  2  E.  D.  Smith,  254 ;  4  Bosw.,  140  (criticising  McCleary 
agt.  Kent,  3  Duer) ;  4  Duer,  426 ;  5  Bosw.,  448 ;  7  jBosw., 
511 ;  9  Bosw.,  301 ;  36  Barb.,  288  ;  1  Sweeny,  545. 
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In  Greed  agt.  Hartman  (29  N.  I7".,  591),  judge  INGRAHAM 
says :  "  The  cases  of  Blake  agt.  Ferris  and  Pack  agt.  The 
Mayor,' cfec.,  decide  that  the  principal  was  not  liable  for  acci- 
dents to  third  persons  occasioned  by  the  negligence  of  the 
workmen,  when  the  work  has  been  contracted  for  to  a  third 
person  to  do  the  work  at  a  stipulated  price.  The  contractor 
in  such  case  is  not  the  agent  of  the  employers,  and  they  are 
not  responsible  for  the  contractor's  negligence.  The  principle 
upon  which  these  cases  rest  is,  that  the  employer  has  no  con- 
trol over  the  men  and  servants  employed  by  the  contractor, 
and  is  not  responsible  for  their  negligence." 

2.  The  evidence  of  the  plaintiff's  witnesses  entirely  failed 
to  show  that  the  relation  of  master  and  servant  existed 
between  this  defendant  and  the  party  whose  negligence  is 
complained  of.  On  the  contrary,  the  testimony  of  Miller,  as 
well  as  that  of  Dickie,  plainly  shows  that  Miller  contracted 
for  a  stipulated  price  to  do  the  entire  job  —  that  he  was  in 
the  exercise  of  an  independent  employment  —  that  he  selected 
his  own  subordinates,  and  that  he  acted  entirely  without  the 
control  or  supervision  of  this  defendant. 

These  are  precisely  the  tests  suggested  by  the  courts  as  deci- 
.sive  of  the  question,  whether  the  relation  of  master  and 
servant  does  or  does  not  exist  between  the  person  for  whose 
benefit  the  work  is  done,  and  the  person  guilty  of  the  fault 
in  doing  the  work. 

The  application  of  them  to  the  case  made  out  by  the 
plaintiff,  shows  that  the  relation  of  superior  and  subordinate 
did  not  exist  between  the  defendant,  Dickie,  and  the  persons 
whose  negligence  ocasioned  the  injury,  so  as  to  make  Dickie 
responsible  for  the  results  of  such  negligence  (See  £laJce  agt. 
Ferris,  1  Seld.,  58,  and  Milligan  agt.  Wedge,  Ruppton  agt. 
Cubett,  there  cited-}. 

DALY,  C.  J.  —  This  action  was  brought  to  recover  dam- 
ages for  injury  to  the  plaintiffs'  goods  by  rain  which  came 
through  the  roof  of  a  house  144  Chambers  street,  owned  by 
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the  defendant  Dickie  and  leased  by  him  to  the  defendants 
Delaraater,  Cummings  &  Windsor,  a  portion  of  which 
premises  were  leased  by  them  to  and  were  occupied  by  the 
plaintiff. 

The  roof  of  the  building  leaking,  the  plaintiff  applied  to 
his  landlords,  Delamater,  Cummings  &  Windsor,  to  have  it 
repaired  and  they  applied  to  Dickie,  the  owner  of  the  build- 
ing, who  sent  a  builder  to  examine  the  roof,  after  which 
examination  Dickie  instructed  the  builder  to  put  on  a  new 
roof  to  keep  the  house  from  going  to  ruin,  which  the  builder 
agreed  to  do  for  $280.90,  which  sum  Dickie  agreed  to  pay 
for  the  work  and  the  materials. 

When  the  new  roof  was  a  little  more  than  half  tinned,  and 
the  tin  was  off  over  at  least  one-quarter  of  the  roof  in  width 
and  breadth,  and  the  tin  which  was  on  was  in  part  rolled  up, 
some  toward  the  front  and  some  toward  the  side,  it  rained 
during  the  night  and  the  water  came  through  the  parts  that 
were  exposed  and  damaged  a  large  quantity  of  goods  belong- 
ing to  the  plaintiff  upon  two  upper  lofts  occupied  by  him. 
On  the  floor  nearest  the  roof  the  rain  came  in  through  a 
great  many  places,  and  in  the  language  of  the  witness  it 
came  through  as  if  there  were  no  roof  at  all. 

Upon  this  state  of  facts  the  judge  upon  the  trial  dismissed 
the  complaint  as  against  the  defendant  Dickie.  His  decision 
was  affirmed  by  the  general  term  of  the  marine  court,  and 
the  plaintiff  appeals  to  this  court.  The  question  presented 
upon  the  appeal  is,  whether  the  owner,  Dickie,  is  responsible 
to  the  plaintiffs  for  the  injury  sustained,  he  having  directed 
the  new  roof  to  be  put  on ;  and  the  injury  having  arisen 
from  the  omission  or  neglect  to  have  the  roof  covered  in  its 
imperfect  state  during  the  night  with  tar  cloth  or  some  other 
covering  adequate  to  protect  the  property  of  those  occupying 
the  building  from  damage  by  rain. 

In  passing  upon  this  question  it  will  be  necessary  to  ascer- 
tain, with  some  care,  exactly  what  has  been  determined  by 
the  court  of  appeals  of  this  state  as  to  the  application  of  the 
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rule  of  respondeat  superior,  in  cases  somewhat  analogous  to 
the  present. 

In  Blake  agt.  Ferris  (5  N.  Y.,  48)  the*  defendants  had 
obtained  permission  from  the  corporate  authority  of  the  city 
of  New  York  to  build  a  sewer  in  one  of  the  streets  of  the 
city,  at  their  own  expense,  by  a  written  permission  which 
specified  the  size  of  the  sewer,  the  manner  of  its  construc- 
tion, the  materials  of  which  it  should  be  made,  and  providing 
that  it  should  be  constructed  under  the  direction  of  the  street 
commissioner,  and  that  the  defendants  should  cause  proper 
guards  and  lights  to  be  placed  at  the  excavation  of  the  drain 
for  the  prevention  of  accidents,  and  that  they  should  be 
answerable  for  any  damages  or  injuries  which  might  be  occa- 
sioned to  persons,  animals  or  property  in  any  manner  con- 
nected with  the  building  of  the  sewer. 

The  street  commissioner  appointed  one  Butler,  who  was  a 
builder,  inspector  of  the  work,  and  who,  as  such,  had  charge 
of  the  sewer ;  and  Butler  made  a  contract  with  one  Gibbons 
to  furnish  the  materials  and  build  the  sewer  according  to  the 
specifications  of  the  street  commissioner,  he,  Butler,  agree- 
ing to  pay,  or  cause  to  be  paid  to  Gibbons,  certain  specified 
sums  for  the  several  kinds  of  work  necessary  to  complete  the 
sewer.  The  defendants  knew  nothing  about  Gibbons  ;  they 
only  knew  Butler  in  the  transaction,  and  it  would  appear 
that  all  they  had  to  do  in  respect  to  the  work  was  to  pay  for 
the  sewer  when  constructed. 

The  unfinished  sewer  being  left  open  and  unguarded  at 
night,  the  plaintiff's  horses  and  carriage  were  driven  into  it, 
without  any  negligence  or  fault  on  the  part  of  the  plaintiff 
or  his  driver,  and  were  injured.  The  action  was  brought  to 
recover  from  the  defendants  compensation  for  the  damages 
sustained. 

The  defendants'  counsel,  at  the.  trial,  requested  the  court 

to  charge  the  jury  that,  "  if  the  defendant  did  not  contract 

for  the  work,  or  if  the  contractor,  Gibbons,  was  exercising  an 

independent  employment,  and  the  defendants  did  not  inter- 

VOL.  LI  65 
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fere  with  the  work,  that  they  were  not  liable.  That,  if  there 
was  an  implied  permission  by  the  defendants  which  con- 
stituted an  employment,  the  express  act  of  the  city  author- 
ities had  a  like  effect,  and  made  the  city  the  employer 
paramount."  This  the  judge  refused  to  do,  and  instructed 
the  jury  that,  if  they  were  satisfied  from  the  evidence  that 
the  sewer  was  undertaken  by  the  defendants,  and  for  their 
benefit,  arid  that  Butler,  in  making  the  contract  for  building 
the  sewer,  acted  as  their  agent,  then  the  defendants  were 
responsible,  under  which  instruction  the  jury  found  for  the 
plaintiff. 

The  court  of  appeals  held  that  the  judge,  in  refusing  to 
charge  as  requested,  and  in  giving  the  charge  that  he  did, 
erred,  and  upon  this  ground  they  granted  a  new  trial. 

Beyond  this,  it  is  very  difficult  to  ascertain,  by  the  perusal 
of  the  only  opinion  delivered,  exactly  what  the  court  deter- 
mined in  this  case.  Judge  COMSTOCK,  in  Storrs  agt.  The 
City  of  Utica  (17  N.  Y.,  106),  regards  the  case  as  holding 
that  the  contractor,  Butler,  whose  servants  were  guilty  of 
neglect,  in  leaving  the  excavation  without  a  proper  inclosure 
or  guards,  to  prevent  accidents  during  the  night,  was  liable, 
and  that  the  defendants  were  not.  He  remarks  that  the 
opinion  of  judge  MULLETT  contains  a  correct  exposition  of 
the  doctrine  of  respondeat  superior,  but  questions  whether 
that  doctrine  was  applied  with  strict  accuracy  to  the  facts  in 
that  case.  He  refers  to  two  subsequent  decisions  of  the  court 
of  appeals,  in  which  it  was  correctly  and  accurately  applied : 
Pack  agt.  The  Mayor,  &c.,  of  N.  Y.  (4  Selden,  222),  where 
the  corporation  madt  a  contract  with  a  contractor  for  regu- 
lating and  levelling  a  road,  and  where  the  injury  for  which 
the  action  was  brought  against  the  corporation  was  occasioned 
by  negligent  blasting  of  rocks,  in  the  execution  of  that  con- 
tract, by  a  person  to  whom  the  first  contractor  had  sub-let  the 
blasting  of  the  rocks;  and  Kelly  agt.  The  Mayor,  &c.,  of  N. 
Y.,  (1  Kern.,  432),  where  the  corporation  contracted  with  a 
person  to  grade  a  street,  and  he  employed  another  person  to  do 
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the  blasting,  by  whose  negligence  a  stone  was  thrown  against 
the  plaintiff's  house.  In  both  of  these  cases  the  injury 
arose,  not  from  any  negligence  of  the  person  with  whom  the 
corporation  made  the  contract,  but  through  the  negligence  of 
a  person  with  whom  he  contracted  for  doing  a  part  of  the 
work. 

In  the  case  in  which  these  observations  are  made  by  judge 
COMSTOCK  (Storrs  agt.  The  City  of  Utica,  supra),  the  corpora- 
tion of  Utica  made  a  contract  for  the  excavation  of  a  sewer 
in  one  of  the  streets  of  the  city,  with  one  Shipley,  which  con- 
tained no  stipulation  for  the  protection  of  travelers,  and  the 
excavation  being  left  without  any  guards,  barrier,  protection 
or  lights,  the  plaintiff,  without  any  negligence  on  his  part, 
drove  his  wagon  into  the  sewer,  and  was  injured. 

The  court  held  that  the  corporation  were  responsible,  and 
that  it  made  no  difference  whether  they  had  or  had  not  made 
any  stipulation  for  the  security  of  travelers  whilst  the  exca- 
vation was  being  made.  That  the  obligation  and  duty  was 
imposed  upon  them  of  keeping  the  public  streets  in  a  safe 
condition  for  travel,  and  that  they  could  not,  by  providing 
that  the  work  should  be  executed  by  contract,  throw  off  the 
duty  imposed  upon  them  or  the  responsibility  incident  to  it. 
That  where  a  corporation  have  a  ditch  dug  in  the  public 
street  for  the  construction  of  a  sewer,  although  the  work  may 
be  let  out  by  contract,  they  still  remain  charged  with  the  care 
and  control  of  the  street  whilst  the  improvement  is  being 
carried  on.  That  if  danger  to  those  using  the  public  street 
arises  from  the  nature  of  the  improvement,  and  if  the  danger 
can  be  averted  only  by  special  precautions,  such  as  placing 
guards  or  lighting  the  streets,  the  corporation  which  has 
authorized  the  work  is  bound  to  take  these  precautions. 

It  was  also  held  in  The  City  of  Buffalo  agt.  Hollo  way  (3 
Seld.,  493),  that  where  there  was  no  stipulation  with  the  cor- 
poration in  the  contract  on  the  part  of  the  contractor,  who 
contracted  to  build  a  sewer  in  the  street,  that  he  would  take 
all  necessary  measures  to  protect  travelers  from  injury  by 
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falling  into  the  excavation  whilst  the  sewer  was  in  process  of 
erection  ;  that  he  was  under  no  obligation  to  do  so ;  that  his  obli- 
gation extended  no  farther  than  to  execute  his  contract  accord- 
ing to  its  terms  with  reasonable  skill,  and  that  he  was  liable  to 
the  corporation  only  for  such  injuries  as  it  sustained  by  the 
want  of  the  exercise  of  reasonable  skill  in  the  performance  of 
the  work  ;  the  corporation,  and  not  he,  being  the  party  whose 
duty  it  was  to  have  the  excavation  properly  guarded  for  the 
protection  of  the  public.  It  does  not  appear  in  the  report  of 
the  case  of  Blake  agt.  Ferris,  whether  any  stipulation  to  have 
the  excavation  properly  guarded  and  lighted  to  prevent  acci- 
dents was  contained  in  the  contract  which  Butler  made  with 
the  contractor,  Gibbons,  on  behalf  of  the  defendants,  but  it 
is  probable  that  it  was,  as  the  contractor,  Gibbons,  agreed  to 
build  the  sewer  in  every  respect  in  accordance  with  the  speci- 
fications of  the  street  commissioner ;  and  it  is  stated  in  the 
opinion  of  judge  MULLETT,  in  the  court  of  appeals,  that  while 
Gibbons  and  his  men  were  engaged  in  the  execution  of  the 
contract,  his  servants,  in  his  absence,  without  his  knowledge, 
and  in  disregard  of  his  directions,  were  guilty  of  the  negli- 
gence which  was  the  cause  of  the  injury.  And  judge  MULLETT 
further  said,  that  the  court  below,  by  refusing  to  charge  as 
requested,  permitted  the  cause  to  go  to  the  jury,  upon  the 
principle  that  the  person  who  undertakes  the  erection  of  a 
building,  or  other  work  for  his  own  benefit,  is  responsible  for 
injuries  to  third  persons  occasioned  by  the  negligence  of  the 
servants  of  the  builder,  or  the  person  who  is  engaged  in 
executing  the  whole  work,  under  an  independent  employ- 
ment, or  a  general  contract  for  that  purpose.  This,  the  court 
held  to  have  been  erroneous,  from  which  I  infer  that  Gibbons 
had  contracted  not  only  to  build  the  sewer  according  to  the 
specifications,  but  also  to  have  guards  and  lights  at  the  exca- 
vation for  the  protection  of  travelers,  and  that  having  con- 
tracted to  do  this,  the  neglect  of  his  workmen  or  servants  to 
put  the  proper  guards  and  lights  around  the  excavation  was 
negligence  in  the  performance  of  the  work.  That  that  negli- 
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gence,  on  the  part  of  the  workmen  employed  by  Gibbons  in 
not  complying  with  the  directions,  was  the  direct  and  proxi- 
mate cause  of  the  injury,  which  made  him  the  party  primarily 
answerable,  and  not  the  defendants,  whose  agent  had  con- 
tracted with  him  for  the  building  of  the  sewer.  Judge  MUL- 
LET further  remarked,  that  the  stipulation  entered  into  between 
the  defendants  and  the  city,  to  cause  proper  guards  and  lights 
to  be  placed  at  the  excavation,  for  the  prevention  of  accidents, 
and  to  be  answerable  for  all  injuries,  however  beneficial  it 
might  be  to  the  city,  did  not,  or  could  not  enure  to  the  benefit 
of  the  plaintiff  in  that  action,  or  strengthen  his  right  to  re- 
cover against  the  defendants.  From  all  of  which  I  infer  that 
the  court  of  appeals  assumed  in  that  case,  on  the  facts,  that 
the  injury  arose  from  the  want  of  proper  care  and  skill  on  the 
part  of  the  contractor,  Gibbons,  or  the  men  employed  by  him, 
in  performing  what  he  had  expressly  contracted  to  do,  and 
that,  consequently,  he  was  the  party  answerable  for  the 
injury,  and  not  the  defendants. 

If  Blake  agt.  Ferris  is  capable  of  this  construction  upon 
the  facts,  so  far  as  they  are  indicated  in  the  report  of  the 
case,  then  it  rests  upon  the  same  ground,  substantially  or  dis- 
tinctive, that  was  recognized  and  applied  in  Pack  agt.  The 
Mayor,  <&c.,  of  N.  T.,  and  Kelly  agt.  The  Mayor,  <&?.,  of 
N.  T.  (supra}. 

I  gather,  as  the  result  of  these  decisions,  that  it  has  been 
decided  in  the  cases  reviewed,  that  those  who  have  the  care 
of  the  public  streets,  and  who  order  a  sewer  or  other  public 
work  to  be  constructed  in  the  streets,  must  see  to  it  that  the 
public  is  protected  by  having  proper  guards  and  lights  at  the 
excavation  made  in  the  street,  to  prevent  accidents  ;  and  that 
they  cannot  relieve  themselves  of  this  public  obligation  or 
duty  by  letting  the  work  out  on  contract.  That  that  duty  is 
not  imposed  upon  the  contractor,  unless  he  has  expressly 
stipulated  to  do  it,  and  that  even  where  he  has,  that  will  not, 
according  to  judge  COMSTOCK,  relieve  a  municipal  corporation 
from  their  obligation  to  see  that  it  is  done,  and  that  they  are 
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answerable  to  individuals  for  injuries  arising  from  its  omis- 
sion. But  where  the  injury  is  caused  by  the  unskillful  or 
negligent  way  in  which  the  contractor  or  those  employed  by 
him  do  the  work,  or  by  his  omission  or  neglect  to  do  what 
he  contracted  to  do,  that  then  the  contractor,  and  not  the  cor- 
poration, is  the  one  answerable  for  the  injury,  as  in  Pack  agt. 
The  Mayor,  <&c.,  of  New  York,  and  Kelly  agt.  The  Mayor, 
&c.  (supra),  and  which  distinction  may  be  further  illustrated 
by  the  case  of  Conners  agt.  Hennessy  (112  Mass.,  96),  where 
a  house,  in  being  raised  up  for  an  addition  beneath,  fell  upon 
the  adjoining  house,  and  in  which  it  was  held  that  the  con- 
tractor, who  had  contracted  to  raise  the  house,  was  responsi- 
ble for  the  injury,  and  not  the  owner  who  had  made  the  con- 
tract with  him  ;  the  party  making  the  contract  with  the 
builder  having  nothing  to  do  in  such  cases  with  the  selection 
of  the  workmen,  or  any  right  after  the  contract  is  entered 
into,  to  direct  or  control  them,  or  the  contractor  in  doing  the 
work.  If  the  corporation  had  been  sued  in  Blake  agt.  Ferris, 
then  the  question  would  have  arisen,  whether  they  were  an- 
swerable, having  exacted  a  stipulation  when  they  gave  permis- 
sion for  the  construction  of  the  sewer,  that  proper  guards  and 
lights  should  be  placed  at  the  excavation,  to  prevent  accidents. 
But  the  action,  in  that  case,  was  brought  against  the  persons 
who  were  permitted  to  build  the  sewer,  who  were  under  no 
public  obligation  or  duty  in  respect  to  the  street,  like  the 
corporation,  so  that  question  remains  undetermined. 

It  now  becomes  necessary  to  apply  what  has  been  thus 
decided  to  the  facts  of  this  case. 

The  defendant  Dickie,  as  the  owner  of  the  building,  had 
a  right  to  put  on  a  new  roof,  to  prevent  his  building  going 
to  ruin,  a  landlord  having  the  right,  during  the  tenancy,  to 
enter  and  make  such  permanent  repairs  as  are  essential  to  pre~ 
vent  waste,  and  indispensable  to  the  due  protection  and  pres- 
ervation of  his  reversionary  interest  (Taylor's  Landlord  and 
Tenant,  174;  Proude  agt.  Hollice,  1  B.  &  C.,  8). 

But  as  the  house  was  then  in  the  occupation  of  his  ten- 
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ants,  and  of  their  sub-tenants,  he  was  bound,  in  the  exercise 
of  this  right,  to  see  that  all  reasonable  care  and  skill  was 
exercised  in  the  removal  of  the  old,  and  in  the  putting  on  of 
the  new  roof,  to  prevent  injury  by  the  elements  to  those  who 
were  in  the  occupation  of  the  house. 

Having  made  a  contract  with  a  builder  to  put  on  a  new 
roof  for  a  specific  sum,  he  should  either  have  provided,  by 
that  contract,  that  the  builder  should  do  all  that  was  required 
and  necessary  to  protect  the  inmates  whilst  the  roof  was  in 
the  process  of  construction,  unless  that  duty,  on  the  part  of 
the  contractor  was  implied  by  the  contract,  or  else  take  such 
measures  as  were  necessary  himself. 

It  does  not  appear,  from  the  evidence,  that  he- made  any 
such  provision  in  his  contract  with  the  builder,  or  did  any 
thing.  The  builder  simply  agreed  to  put  on  a  new  roof  for 
$280,  and  Dickie  agreed  to  pay  him  that  sum  for  doing  so, 
which  is  all  that  appears  in  the  case ;  so  that  the  injury  must 
be  regarded  as  having  arisen  from  the  defendant's  neglect  to 
do  what  was  incumbent  upon  him,  unless  we  can  hold  that 
it  was  the  duty  of  the  builder,  in  the  due  and  skillful  per- 
formance of  the  contract  which  he  made,  to  protect  the  build- 
ing during  the  night,  or  whenever  it  became  necessary  in  the 
course  of  the  work,  by  covering  the  roof  with  tarpaulin, 
cloths  or  other  ordinary  means  employed  under  like  circum- 
stances, to  guard  against  the  consequences  of  the  occurrence 
of  rain,  and  I  should  be  disposed  to  hold  that  this  was  inci- 
dent to  the  due  performance  of  such  a  contract,  were  it  not 
for  the  decision  above  referred  to  of  the  court  of  appeals  in 
The  City  of  Buffalo  agt.  Holloway  (supra). 

It  appears  to  me,  that  where  a  builder  contracts  to  put 
a  new  roof  upon  an  inhabited  house,  there  is  implied  from 
the  very  nature  of  what  he  undertakes  to  do,  that  he  will, 
in  the  prosecution  of  the  work,  adopt  such  precautionary 
measures  as  may  be  necessary  to  prevent  injury  to  the  prop- 
erty of  those  living  in  the  house  from  the  occurrence  of  rain. 
It  is  scarcely  to  be  expected  that  the  person  who  makes  the 
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contract  with  him  is  to  have  a  person  constantly  attending 
with  the  necessary  means  to  cover  the  roof  when  there  is 
indications  of  the  approach  of  rain  ;  for  a  sudden  shower  or 
a  heavy  thunder  storm  may  occur  at  any  time,  and  so  suddenly 
as  to  afford  scarcely  more  than  time  to  spread  over  the  roof 
the  necessary  protection,  and  that  such  person  shall  go,  at  the 
close  of  the  builder's  work,  every  day,  and  cover  the  roof, 
removing  the  covering  every  morning,  that  the  builder  may 
proceed  with  his  work. 

It  is  true  that  this  may  be  provided  for  in  the  contract,  and 
imposed  by  its  provisions  upon  the  builder  ;  but  I  apprehend 
that  it  would  not  occur  to  the  great  majority  of  persons 
employing  a  builder  to  put,  a  new  roof  on  an  inhabited  house, 
that  they  would  have  to  incorporate  such  a  provision  in  the 
contract,  or  discharge  this  duty  themselves,  or,  if  they 
did  not,  remain  at  the  hazard  of  being  answerable  for 
any  injury  that  might  occur  from  its  omission.  In  the 
great  multitude  of  cases  I  think  it  would  be  taken  for 
granted  that  this  would  be  done  by  the  builder,  as  a 
matter  of  course ;  that  it  was  implied  from  the  very  nature 
of  his  undertaking,  the  removal  of  an  old  and  the  put- 
ting on  of  a  new  roof  upon  an  inhabited  house ;  and 
that  where  nothing  took  place  except  an  agreement  on  his 
part  to  do  this  for  a  certain  sum,  that  such  an  obligation  would 
be  implied  without  being  expressed,  he  being  constantly  on 
the  spot  and  knowing  when  it  would  be  necessary  to  protect 
the  building  against  the  effects  of  rain,  arid  that  he  would 
naturally  cover  his  work  when  quitting  it  at  nightfall,  in  the 
due,  careful,  and  I  may  add  skillful,  execution  of  his  contract. 
But  I  feel  embarrassed  by  the  decisions  of  the  court  of  appeals 
in  The  City  of  Buffalo  agt.  Holloway,  as  this  reasoning  would 
apply  as  forcibly  in  that  case  as  in  this. 

Where  one  contracts  to  build  a  sewer  in  a  public  street,  to 
do  which  he  must  make  the  necessary  excavation  in  the  street, 
the  erecting  of  barriers  around  the  pitfall  and  the  putting  up 
of  lights  at  night  for  the  protection  of  those  using  the  street 
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involves  but  a  comparatively  slight  amount  of  labor  and  of 
expense  on  the  part  o.f  the  contractor,  and  might  well  be 
regarded  as  incident  to  his  contract.  But  the  court  of  appeals 
have  held  otherwise.  Holloway  had  contracted  to  build  a 
sewer  in  the  street,  but  there  was  no  provision  in  his  contract 
that  he  should  place  lights  and  barriers  at  the  excavation  for 
the  protection  of  travelers.  A  recovery  having  been  had 
against  the  city  by  a  person  who,  without  negligence  on  his 
part,  fell  into  the  excavation,  the  city  in  turn  sued  Holloway, 
to  recover  for  the  loss  and  damage  to  which  they  had  been  put 
by  his  omission  or  neglect  to  have  barriers  and  lights  placed 
at  the  excavation  he  had  made,  at  night ;  but  the  court  of 
appeals  held  that  the  action  could  not  be  maintained,  upon 
the  ground,  that  there  being  no  stipulation  to  that  effect  in 
the  contract,  he  was  under  no  obligation  to  put  barriers  or 
lights  at  the  excavation  for  the  protection  of  the  public  ;  that 
he  was  answerable  only  to  the  corporation  for  injuries  sus- 
tained by  want  of  reasonable  skill  in  the  performance  of  work 
which  he  contracted  for.  If,  in  that  case,  he  was  under  no 
obligation  to  do  any  thing  but  to  dig  the  excavation  and  build 
the  sewer,  and  might  leave  the  excavation  without  guards  or 
precautionary  measures  to  prevent  injury,  then  it  appears  to 
me  that  the  builder  who  has  simply  contracted  to  put  a  new 
roof  upon  an  inhabited  house  for  a  certain  sum  is  equally 
exempt  from  the  obligation  for  doing  any  thing  more  than 
taking  off  the  old  roof  and  putting  on  a  new  one. 

It  may  be,  that  where  a  contract  is  made  to  do  a  specific 
thing  for  a  specific  sum,  that  the  contractor  makes  an  exact 
estimate  of  the  work  and  material  requisite,  and  nothing  more, 
to  determine  for  what  he  will  do  it,  and  that  to  do  in  addition 
all  that  would  be  necessary  in  the  prosecution  of  the  work,  for 
the  protection  of  the  inmates  and  their  property,  would  involve 
an  additional  outlay,  and  consequently  a  greater  charge  than 
that  for  which  he  agreed  to  do  it. 

There  is  also  great  weight  in  the  consideration  that  the 
owner  who  has  the  new  roof  put  upon  his  house  has  it  in  his 
VOL.  LI  66 
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power  to  protect  himself,  by  providing  in  the  contract  that 
all  that  may  be  requisite  for  the  protection  of  the  inmates  and 
their  property  shall  be  done  by  the  builder,  so  that  in  the  event 
of  the  owner's  being  put  to  any  loss  or  damages,  he  may  have 
his  remedy  over  against  the  builder  on  the  contract. 

In  McCleary  agt.  Kent  (3  Duer,  27)  the  defendants,  who 
had  contracted  to  erect  a  building,  employed  a  blacksmith,  at 
a  stipulated  price,  to  make  and  finish  a  grating  in  the  front 
area,  and  the  opening  for  the  grating  being  left  open  and 
unguarded,  the  plaintiff  fell  through  and  was  injured.  The 
court  held  that  the  duty  was  upon  the  defendant  to  have  the 
area  properly  guarded  against  accidents  during  the  absence  of 
the  blacksmith  and  his  workmen,  by  covering  or  fencing  the 
opening  of  the  area  until  it  was  properly  protected.  As  the 
defendant  Dickie,  in  this  case,  employed  the  builder  to  put  a 
new  roof  on  the  building,  at  a  stipulated  price,  so  the  defend- 
ant in  that  case  contracted  with  the  blacksmith  to  make  and 
put  down  a  grating  in  the  area  of  the  building,  at  a  specified 
price,  and  the  party  who  ordered  the  work  to  be  done,  and 
not  the  one  who  did  it,  was  held  to  be  answerable  for  the 
omission  to  have  precautionary  measures  taken  to  prevent 
injury. 

In  Chicago  City  agt.  Bobbins  (2  Black  Rep.,  418)  the 
defendant  Bobbins  made  a  contract  for  the  construction  of 
an  area  in  the  sidewalk  in  front  of  his  premises.  The  exca- 
vation was  left  open  and  unguarded.  Robbins  made  no 
provision  in  the  contract  that  the  contractor  should  provide 
proper  guards  and  lights  to  prevent  accidents  ;  and  an  injury 
having  happened  it  was  held  that  Robbins  was  answerable 
for  the  injury. 

His  liability  was  put  upon  the  ground,  that  as  the  digging 
of  the  area  in  the  sidewalk  was  for  his  benefit  the  obligation 
was  upon  him  and  not  upon  the  contractor  to  see  that  it  was 
properly  guarded  to  prevent  injury. 

The  present  case,  I  think,  turns  upon  the  question  whether 
the  adoption  of  such  measures  as  were  necessary  to  protect 
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the  persons  and  property  of  the  inmates  from  damage  by 
rain  was  the  duty  of  the  builder,  under  the  contract  which 
he  made,  or  not;  for  if  it  was  not  it  is  clear  to  my  mind 
that  the  landlord,  in  the  exercise  of  his  right  to  put  a  new 
roof  upon  his  building,  was  bound  to  adopt  such  reasonable 
and  precautionary  measures  as  would  protect  the  persons  and 
property  of  his  tenants  and  their  sub-tenants  in  the  building 
from  damage  by  the  elements  from  its  exposed  condition 
during  the  prosecution  of  the  work.  I  feel  constrained,  by 
the  authorities  above  referred  to,  to  hold  that  as  no  stipula- 
tion to  that  effect  was  made  by  the  owner  in  the  contract 
with  the  builder,  that  the  builder  was  under  no  obligation  to 
do  any  thing  more  than  what  he  contracted  to  do.  That  the 
obligation  was  therefore  upon  the  owner  alone,  and  that  he 
was  answerable  for  the  injury  sustained. 
•  If  my  colleagues  agree  in  this  conclusion,  then  the  court 
below  erred  in  dismissing  the  complaint  as  to  Dickie,  and 
judgment  should  be  reversed. 

ROBINSON,  J.  —  The  defendant  Dickie,  though  under  no 
obligation  to  repair  the  roof  of  the  premises  he  had  leased  to 
Delamater  &  Co.,  of  whom  plaintiff  was  a  sub-tenant,  exer- 
cised his  right  as  landlord  to  undertake  to  make,  on  his  own 
account,  permanent  repairs,  and  to  put  a  new  roof  upon  the 
building  demised.  In  the  execution  of  that  work  he  was 
bound  to  exercise  all  the  vigilance  and  caution  which  the 
nature  of  the  undertaking  required.  As  to  the  occupants  of 
the  building,  as  tenants  or  sub-tenants,  he  was  bound  to  use 
ordinary  diligence  in  protecting  them  from  injury  naturally 
resulting  from  the  character  of  the  work  undertaken.  It  con- 
sisted of  the  removal  of  an  old  and  damaged  roof  to  the 
building  and  the  substitution  of  a  new  one.  The  process  in 
itself  was  of  such  a  character,  that  it  naturally  exposed  the 
property  of  the  occupants  of  the  building  to  damage  from  the 
fall  of  rain.  The  undertaking,  from  its  very  nature,  exacted 
every  reasonable  effort  to  avoid  any  injury  likely  to  result 
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from  the  character  of  the  work  so  undertaken.  The  defend- 
ant having  so  undertaken  and  engaged  others  to  do  the  work 
of  this  character,  was  responsible  not  only  for  his  own  negli- 
gence, but  also  for  that  not  only  of  his  employes  but  of  such 
as  he  had  contracted  with  for  its  performance. 

Where  the  act  undertaken  is  one  from  its  very  character 
either  a  nuisance  or  one  dangerous  to  others,  the  person  under- 
taking it  is  not  released  from  responsibility  to  any  person 
thereby  injured,  although  he  has  entered  into  a  contract  with 
some  third  person  to  perform  it,  and  the  injury  has  occurred 
through  the  negligence  of  the  latter  (O'Rourke  agt.  Hart,  7 
Bos.,  514 ;  Chicago  agt.  Bobbins,  2  Black.,  511 ;  2  Ililld. 
Torts,  519  to  543 ;  8her.  and  Red.  Neg.,  sec.  79,  <#c.). 

The  case  presented,  in  view  of  the  character  of  the  work 
defendant  voluntarily  undertook,  and  the  damages  resulting 
from  neglect  in  its  performance,  clearly  establishes  his  respon- 
sibility and  the  impropriety  of  the  judgment  appealed  from. 

I  am  of  the  opinion  that  the  judgment  should  be  reversed, 
new  trial  ordered,  with  costs  to  abide  the  event. 


DIGEST 

CONTAINING  THE  WHOLE  OF 

51  HOW.,   ANTE,AND    QUESTIONS    OF  PRACTICE      CONTAINED 

IN  7  HUN,  61  AND  62  N.  Y.  REPORTS. 


ACCOUNTING. 

1.  The  surrogate  may  compel  the  ac- 
counting by  testamentary  trustees 
and  guardians  in  the  same  manner 
as  executors,   administrators  and 
guardians  appointed  by  the  sur- 
rogate   are    required  to  account. 
(Matter  of  Uglow,  ante,  342.) 

2.  And  such  trustees  may  therefore 
be  compelled  to  account  on  the 
motion  of  the  surrogate  himself, 
and  on  such  accounting  the  sur- 
rogate may  determine  the  correct- 
ness of  the  account  so  rendered. 
(Id.) 

3.  While  in  the  absence  of  a  petition 
or  citation  for  that  purpose  the 
surrogate  has  no  power  to  order, 
under  a  final  decree,  the  distribu- 
tion of  the  estate  as  upon  a  final 
accounting,  yet  he  has  authority 
upon  an  accounting  upon  the  sur- 
rogate's motion  to  pass  upon  the 
correctness  of   the   account,  and 
for  that  purpose  may  examine  the 
trustees  in  respect  thereto.    (Id.) 

4.  And  it  is  the  uniform  practice  to 
pass  upon  and  determine  the  state 
of    the    account  rendered,    when 
rendered  upon  the  application  of 
a  creditor  or  legatee,  and  though 
there  was  no  petition  for  a  final 
accounting;  and  there  is  no  good 
reason  why  such  accounting  may 
not    be    as    conclusive  upon    all 
the  parties  represented  therein  as 
though  it  were  final.     (Id.) 


5.  By  the  statute  (Laws  of  1870,  p. 
359,  sec.  6)  it  is  provided  that  in 
any  accounting  in  the  surrogate's 
court,   or  any  other   proceeding 
therein,  the  surrogate  may  appoint 
a  referee  to  take  testimony  as  to 
the  facts  in  relation  thereto,  to 
examine  the  accounts  rendered  to 
the  surrogate,  to  hear  and  deter- 
mine all  disputed  claims  and  other 
matters  relating  to  said  accounts, 
and  to  make  a  report  thereon  sub- 
ject to  the  confirmation  of  the 
suiTogate.     (Id.) 

6.  Where    a    reference    has    been 
ordered  to  ascertain  the  state  of 
an  account  which  is  not  final,  and 
the   auditor's    report  is  made  to 
the   surrogate,  which  is  excepted 
to,  it  is  his  duty  to  examine  and 
pass   upon  the  report  as  to   the 
state  of  the  account  and  the  ex- 
ceptions thereto.    (Id.) 

7.  Where  the  trustees  are  sought  to 
be  charged  personally  with  the  ex- 
penses of  a  suit  brought  against 
the  estate,  on  the  ground  that  they 
refused  to  refer  the  claim  under 
the  statute,  it  is  no  answer  by  the 
trustees   in   exoneration   of  their 
personal  liability  that  they  desired 
to  raise  the  question  of  the  statute 
of  limitations,  &c.,  in  that  action. 
That  defense  and  any  other  which 
may  be  interposed  in  an  ordinary 
action  to  recover  a  claim  against 
the  estate  may  be  raised  on  a  ref- 
erence under  the  statute.     (Id.) 
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8.  In  this  case  the  proof  before  the 
auditor  did  not  sufficiently  define 
the  loss  to  the  estate  by  reason  of 
the  refusal  to  refer,  and  there  was 
no  error  in  his  report  refusing  to 
charge    the    trustees    personally. 
(Id.) 

9.  But  the  trustees  were  chargeable 
personally  with  the  expenses  of 
the  accounting,  as  it  was  so  pro- 
vided by  the  terms  of  the  order, 
and  there  was  no  authority  in  the 
auditor  to  change  it.     (Id.) 

10.  As  there  had  been  no  annual  rest 
in  the  account  under  the  order  of 
the  court,  for  the  purpose  of  charg- 
ing the  trustees  interest,  nor  an 
accounting  annually  pursuant  to 
the  statute,  the  trustees  were  not 
entitled  to  full  commissions,  ac- 
cording to  the   auditor's  report. 
(Id.) 

11.  There    was    no    good    reason 
based  upon  the  evidence  in  this 
matter  for  charging  the  trustees 
•with  compound   interest,  on  the 
ground  of  gross   delinquency  or 
intentional     violation     of    duty. 
(Id.) 


ACKNOWLEDGMENT. 

Of  debt  —  to  whom  it  must  be  made, 
to  take  it  out  of  the  statute  of 
limitations.  (See  Winterton  agt. 
Winterton,  1  Hun,  230.) 


ACTION. 

1.  Where  an  action  is  brought  in 
another  state,  in  the  common-law 
form,  requiring  the  assignor  of  a 
chose  in  action  to  sue  in  his  own 
name,  although  to  the  use  and 
benefit  of  the  assignee,  who  is  the 
real  and  sole  owner  of  the  prop- 
erty, and  judgment  passes  against 
the  defendant,  an  action  here 
upon  that  judgment  must  be 
brought  in  the  name  of  the  as- 
signee, the  real  party  in  interest. 


(Greene  agt.   Germania  Fire  Ins. 
Co.,  ante,  73.) 

2.  Where  the  plaintiff,  by  his  com- 
plaint, shows  that  he  had  hereto- 
fore commenced  an  action  against 
the  defendant  to  recover  a  sum  of 
money,  and  the  defendant  had  set 
up  as  a  defense,  a  release  under 
seal,  which  the  plaintiff  alleged 
was  obtained  by  fraud,  and  asked 
to    have    the    court    adjudge    it 
fraudulent,   and    that    it   be    de- 
livered up  and  canceled,  &c. : 

Held,  that  the  universal  course 
of  practice  since  the  Code,  has 
been  to  compel  the  parties  to  liti- 
gate every  question  pertaining  to 
the  same  subject-matter  in  one 
action.  (Damlman  agt.  Schulting, 
ante,  337.) 

3.  The  release  set  up  in  the  defend- 
ant's answer  can  be  attacked  upon 
the  trial  of    that  cause   for  the 
fraud  set  up  in  the  complaint  in 
this  action,   and  it  must  be  at- 
tacked there,  that  action  having 
been  commenced  first.     (Id.) 

4.  Where  an  action  is  brought  upon 
a  chose  in  action  by  an  assignee 
holding  an    absolute  assignment 
thereof,  as  security  for  the  pay- 
ment of  a  claim,  and  it  appears, 
on  the  trial  before  a  referee,  that 
such  claim  has  been  paid  in  full, 
and  on   application  to  the  court 
the  assignor  (original  owner)  of 
the  chose  in  action  is  substituted 
as  party  plaintiff  in  place  of  the 
assignee,   it  is  not   necessary  to 
show,  on  the  trial,  the  transfer  of 
the  chose  in  action,  and  its  retrans- 
fer.      (WasJioe    Tool   Manuf.    Co. 
agt.  Hibernia  Fire  Ins.  Co.,  7  Hun, 
74.) 

5.  A  simple  contract  creditor  can- 
not maintain  an  action  against  the 
debtor    and    his    fraudulent    as- 
signee, asking  judgment  against 
his  debtor,  and  also  to  have  the 
assignment  declared  void  and  the 
debt  paid  out  of  the  proceeds  of 
the  assigned  property.     (Schniteer 
agt.  Cohen,  1  Hun,  665.) 
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Claim  of  attorney  —  although  pro- 
ceedings by  an  attorney  to  enforce 
his  claim  do  not  constitute  an  ac- 
tion within  the  literal  operation 
of  the  statute  of  limitations,  yet, 
in  enforcing  it,  the  court  will  be 
governed  by  the  analogy  of  the 
statute.  (See  Richardson  agt. 
Brooklyn  G.  &  N.  R.  R.  Co.,  1 
Hun,  69.) 


ADDITIONAL  ALLOWANCE. 

1.  An  attachment  having  been  issued 
and  afterward  vacated  upon  the 
defendant  giving  a  bond,  held, 
that  an  additional  allowance,  under 
sections  308  and  309  of  the  Code, 
was  properly  based  upon  the 
amount  of  the  bond,  which  took 
the  place  of  the  attached  property. 
(Hanover  National  Bank  agt.  Linne- 
worth,  7  Hun,  233.) 


ADMINISTRATOR. 

1.  An  action  may  be  maintained  by 
a  creditor  of  a  deceased  judgment 
debtor   against  the  administrator 
and  his  assignee  to  set  aside  an 
assignment  made  by  such  admin- 
istrator of  assets  of  the  deceased 
debtor  without  consideration,  and 
to  have  the  same  declared  to  be 
assets    belonging    to    the    estate, 
and  to  be  applied  to  the  payment 
of  debts  of  the  intestate.    (Evering- 
ham  agt.  Vanderbilt,  ante,  177.) 

2.  Ordinarily  a  creditor  of  the  estate 
cannot  maintain  an  action  against 
a    fraudulent   vendee    alone,    or 
against  him  and  the  executor  or 
administrator,  to  set  aside  a  fraud- 
ulent transfer.     But  if  the  execu- 
tor or  administrator  collude  with 
the  fraudulent  vendee,    or,   after 
reasonable  request  refuse  to  take 
proceedings  to  impeach  his  title, 
a  creditor  may  maintain  an  action 
against  him  and  the  executor  or 
administrator    for    the    purpose. 
(Id.) 


3.  In  order  to  have  satisfaction  of 
his  claim  (in  this  case  a  judgment) 
out  of  these  assets,  and  in  order  to 
compel   their   application,    under 
the  statute,  to  the  payment  of  his 
demand,  it  is  not  necessary  that  the 
creditor  should  have  exhausted  his 
remedy  at  law  by  judgment  and 
execution.     (Id.) 

4.  The  plaintiff  by  commencing  such 
action    gets  no   preference    over 
other  creditors,  and  no  priority  in 
the  payment  of  his  claim.     (Id.) 


ADVERSE  PARTY. 

Who  is  not,  under  section  237  of 
the  Code.  (See  Pickersgill  agt. 
Read,  7  Hun,  636.) 


AFFIDAVIT. 

Denying  knowledge  or  informa- 
tion sufficient  to  form  belief,  is 
insufficient  for  the  purpose  of  meet- 
ing the  averment  of  a  positive  affi- 
davit upon  a  special  motion  —  The 
Code  has  allowed  it  in  an  answer 
or  reply  in  forming  issues  of  fact 
by  way  of  pleading,  but  it  has  not 
been  sanctioned  or  allowed  for 
any  other  purpose.  (See  People  ex 
rel.  Carleton  agt.  Assessors  of  New 
York  City,  7  Hun,  228.) 

On  motion,  for  inspection  of  papers 
—  what  it  must  contain.  ($•< 
Brooklyn  Life  Ins.  Co.  agt.  Pierc.: 
7  Hun,  236.) 

In  statutory  foreclosure,  must  bt 
executed  and  recorded  —  to  base 
an  action  of  ejectment  thereon  — 
defects  in  cannot  be  supplemented 
by  oral  proof.  (See  Sanborn  agt. 
Mowry,  7  Hun,  380.) 

An  affidavit  by  a  collector  to  his 
return  to  the  county  treasurer  of 
unpaid  taxes,  without  a  venue,  is 
a  nullity.  (Thompson  agt.  Bur- 
hans,  61  N.  T.,  52.) 
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AMENDMENT. 

Of  pleading  —  lenity  in  allowing  in 
case  of  municipal  corporations  — 
death  of  witnesses  not  ground  for 
refusal.  (See  Seaver  agt.  Mayor,  7 
Hun,  331.) 

Of  pleading  —  by  striking  out  waiver 
of  the  tort  —  when  not  allowed. 
(See  Cushman  agt.  Jewett,  7  Hun, 
525.) 

Of  answer  in  justice's  court,  during 
trial  —  right  to  —  absolute  or  dis- 
cretionary. (See  Leonard  agt.  Fos- 
ter, 7  Hun,  464.) 

Can  be  allowed  to  papers  in  ne  exeat, 
under  sections  173  and  174  of  the 
Code.  (See  Viadero  agt.  Viadero, 
7  Hun,  313.) 

Of  complaint,  when  proper.  (See 
Dennis  agt.  Coman,  61  N.  T., 
Mem.,  642.) 

Of  pleadings  on  trial.  (See  Rnapp 
agt.  Roche,  62  N.  T.,  Mem.,  614.) 


ANSWER. 

1.  Where    a    defendant  jointly    in- 
debted upon  a  contract  is  sum- 
moned, under  section  375  of  the 
Code,  to  show  cause  why  he  should 
not  be  bound  by  the  judgment 
entered  in  the  action,  the  same  as 
if    he  had  been  originally  sum- 
moned, he  cannot  answer  that  the 
cause  of  action    did   not  accrue 
within  six  years  before  the  issuing 
and  service  of  the  summons  to  him 
to  show  cause.     (Broadway  Bank 
agt.  Luff,  ante,  479.) 

2.  The  action  was  commenced  as  to 
him  when  the  summons  and  com- 
plaint were  originally  served  on 
his  co-defendant.     (Id.) 

3.  Where  there  are  several  grounds 
of  defense  set  up  in  an  answer,  to 
one  of  which  a  demurrer  is  put  in 
—  which  demurrer  is  sustained  — 


and  the  court  at  special  term 
thereupon  decided  "that  plaintiff 
have  judgment  for  the  relief  de- 
manded in  his  complaint  against 
the  said  William  Watts,  unless  he 
file  and  serve  an  amended  answer, 
and  pay  the  plaintiff  costs  of  this 
demurrer  within  twenty  days  after 
service  of  a  copy  of  this  order. " 

Held,  that  as  the  defendant  had 
remaining  one  issue,  to  be  tried  by 
a  jury,  he  did  not  need  an  amend- 
ed answer  for  that,  and  assuming 
the  demurrer  to  have  been  good, 
the  judgment  should  have  been, 
that  the  plaintiff  have  judgment, 
unless  the  defendant  succeeded  on 
the  issue,  with  leave  to  the  de- 
fendant to  amend  the  defense 
demurred  to  on  payment  of  costs. 
(Murphy  agt.  Allerton,  7  Hun,  650.) 

General  denial  —  what  evidence  can 
be  given  under.  (See  Manning  agt. 
Winter,  7  Hun,  482.) 

New  matter  in  —  what  is,  under  sec- 
tion 149  of  the  Code.  (Id.) 

Unverified,  valid  —  to  a  complaint 
improperly  verified  —  Instrument 
for  payment  of  money  only  — 
what  is.  (See  Peyser  agt.  McCor- 
mack,  7  Hun,  300.) 

In  justice's  court  —  amendment  of, 
during  trial  —  right  to  —  absolute 
or  discretionary.  (See  Leonard  agt 
Foster,  1  Hun,  464.) 


APPEAL. 

Where  an  order  is  entered  for  de- 
fendant on  demurrer  to  plaintiff's 
complaint,  with  leave  to  amend, 
on  payment  of  costs,  and  on  pay- 
ment of  the  costs  amending  his 
complaint,  seeks  to  discontinue 
the  suit,  an  order  for  which  is 
granted  on  plaintiff's  paying  costs 
and  $100  extra  allowance,  the 
costs  and  extra  allowance  is  paid, 
but  the  extra  allowance  under 
protest,  and  from  that  part  of  the 
order  he  brings  an  appeal : 
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Held,  that  the  appeal  must  be  dis- 
missed; that  the  plaintiff  could  not 
avail  himself  of  the  benefits  of  the 
order  without  complying  with  its 
conditions,  but  by  so-  doing  he 
waived  his  right  to  appeal.  He 
should  have  refused  to  comply 
with  the  conditions  at  all,  if  he 
wished  to  appeal.  (Dambman  agt. 
Schulting,  ante,  357.) 

2.  An  appeal  from  an  order  chang- 
ing the  venue  for  the  convenience 
of  witnesses  (if  such  order  be  ap- 
pealable), can  only  be  heard  in  the 
department  embracing  the  county 
to  which  the  action  has  been  trans- 
ferred.   (Kellogg  agt.  Smith,  7  Hun. 
551.) 

Papers  to  limit  right  of,  strictly  con- 
strued —  Service  of  notice  of  ap- 
peal not  in  time,  when  waived. 
(See  Pickersgill  agt.  Read,  7  Hun, 
636.) 

From  judgment  in  justice's  court  — 
payment  of  fees  for  making  a  re- 
turn is  jurisdictional,  and  without 
it  no  appeal  can  be  perfected. 
(See  Southard  agt.  Philips,  7  Hun, 
18.) 

Right  of  sureties  to  an  undertaking 
to  appeal,  although  not  parties  to 
the  action.  (See  Hotchkiss  agt. 
Platt,  7  Hun,  56.) 

From  judgment  in  justice's  court  — 
costs.  (See  Groux  agt.  McCrum,  7 
Hun,  8.) 

Sureties  on  an  undertaking  upon  — 
liability  of,  after  discharge  of  then- 
principal  in  bankruptcy.  (See 
Knapp  agt.  Anderson,  7  Hun,  295.) 

3.  In  order  to  raise  the  question 
upon  appeal,  that  the  discretion 
of  the  jury  to  render  a  general 
or  special  verdict  has  been  inter- 
fered with,  the  objection  must  be 
taken  upon  the   trial;   a  general 
objection    and   exception   to  the 
submission   of    certain   questions 
by  the  court  to  the  jury  does  not 
suffice,  as  it  may  fairly  be  inferred 
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in  such  case  that  the  exception  is 
to  the  form  in  which  the  findings 
are  taken,  rather  than  to  an  in- 
terference with  such  discretion. 
(Jones  &gi.  B.  L.  Ins.  Co.,  61  N. 
T.,  79.) 

4.  It  is  only  where  it  is  perfectly 
plain  that   no    possible  state  of 
proof  applicable  to  the  issue  in  a 
case  will  entitle  the  respondent  to 
a  recovery,  that  an  appellate  court 
in  reversing  a  judgment  is  justi- 
fied in  refusing  a  new  trial.     It  is 
not  sufficient  that  it  is  highly  im- 
probable that  the  defeated  party 
can  succeed  upon  the  new  trial 
it  must  appear  that  he  certainly 
cannot.     (Foot  agt  ^Etna  L.  Ins. 
Co.,  61  N.  T.,  571.) 

5.  Section  371  of  the  Code,   regu- 
lating costs  on  appeal  from  jus- 
tice's court,  applies  to  all  cases 
without  regard  to  the  question  as 
to  whether  a  new  trial  is  to  be  had 
in   the   appellate    court    or    not. 
(Bigsby  agt.  Warden,  62  N.  F.,27.) 

6.  Plaintiff  recovered  a    judgment 
in  justice's  court   for  $100.     De- 
fendant appealed,   stating  in  his 
notice   as   one  ground   of  appeal 
that  the  judgment   should    have 
been   more   favorable   to  him   in 
this:    that  "it  should   not    have 
been  for  a  larger  amount  than  ten 
dollars."      Plaintiff  recovered    in 
the  county  court  eighty-three  dol- 
lars and  eighty-eight  cents.     Held, 
that   the   notice  was   a  sufficient 
compliance   with    that   provision 
of     said    section    requiring     the 
appellant,  if  he  claim  the  amount 
of  the  judgment  to  be  less  favor- 
able than  it  should  have  been,  to 
"  state  what  should  have  been  its 
amount,"  and  that  defendant  was 
entitled  to  costs.     (Id.) 

7.  Where  a  court  or  referee  refuses, 
upon  request,  to  find  a  material 
fact,  and  an  exception  is  taken,  if 
the  fact  is  conclusively  proved, 
the  exception  is  available  in  this 
court;    but    if    not    conclusively 
proved  the  remedy  is  by  motion 
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in  the  court  below,  to  require  a 
finding  as  to  the  fact,  and  an 
order  denying  such  motion  is  re- 
viewable  here  upon  appeal  from 
the  judgment.  (Smith  agt.  G.  F. 
Ins.  Co.,62N.  T.,  85.) 

8.  In  an  action   for   the  wrongful 
taking  and  conversion  of  personal 
property,  the  amount  of  damages 
demanded  in  the  complaint  was 
$1,700.     By  stipulation  plaintiffs 
withdrew  all  claim  save  for  goods 
which  it  appeared  were  less  than 
$200  in    value.      The    judgment 
was  for  defendant.    Held,  that  the 
stipulation  deprived  the  complaint 
of  its     efficacy    in    determining 
whether  the  amount  in    contro- 
versy was  sufficient  to  authorize  a 
review  of  the  judgment  by  this 
court,  under  the  amendment  of 
1874  (chap.  322,  Laws  of  1874),  to 
section  11  of  the  Code  ;  and  that 
as  the  amount  was  less  than  $500, 
the   judgment  of  affirmance  by 
the  general  term  was  not  appeal- 
able.    ( King  agt.   Galvin,   62  N. 
T.,  238.) 

9.  An  order  directing  judgment  for 
plaintiff  unless  defendant  answer, 
on  account  of  the  frivolousness  of 
a  demurrer  to  the  complaint,  is 
not     reviewable    in     this    court. 
(Armstrong  agt.  Weed,  62  N.  Y., 
250.) 

10.  An  order  of  special  term  in  an 
action  tried  by  a  referee  denying 
a  motion  to  send  the  case  back 
for  further  findings  of  fact,  will 
not  be  reviewed  here  unless  the 
record  shows    that    it    has  been 
passed  upon  by  the  general  term. 
(Hunt  agt.  Chapman,  62  N.   J!, 
333.) 

11.  An  appeal  to  the  general  term 
from  the  judgment  entered  upon 
the  report  of  the  referee  does  not 
bring  up  such  an  order  for  review, 
as  it  is  not  an  intermediate  order 
involving  the  merits,  and  neces- 
sarily   affecting    the    judgment, 
within  the  meaning  of  the  Code 
(sec.  329).     It  can  only  be  there 


reviewed,  therefore,  upon  an  ap- 
peal direct  from  it.     (Id.) 

12.  An  order  of  the  general  term 
affirming    the    order    of  special 
term,   is    an    intermediate    order 
which  may  necessarily  affect  the 
judgment  of  the  general  term,  and 
so  is  reviewable  here  upon  appeal 
from  that  judgment.    (Id.) 

13.  Extra  allowances  for  costs,  within 
the  limits  prescribed  by  the  Code, 
are  in  the  discretion  of  the  court  of 
original    jurisdiction,     and     the 
exercise  of  this  discretion  cannot 
be  reviewed  here.     (Krekeler  agt. 
Hitter,  62  N.  T.,  372.) 

14.  Where  the  court  at  circuit  non- 
suits plaintiff  on  the  whole  case, 
and  an  exception  is  taken,  to  en- 
able him  to  present  the  exception 
to  an  appellate  court  for  review,  it 
is  not  necessary  that  he  should  ask 
permission  to  go  to  the  jury  upon 
the  whole  case  or  upon  any  ques- 
tion therein.   (Train  agt.  H.  P.  Ins. 
Co.,  62  N.  T.,  598.) 

15.  The  allowance  for  alimony  and 
expenses  in  an  action  for  divorce 
is  within   the    discretion  of    the 
court  of  original  jurisdiction,  and 
unless  so  gross  and  excessive  as 
to  show  an  abuse  of  judicial  dis- 
cretion, the  order  granting  it  is 
not     reviewable    in    this    court. 
(De  Llamosas  agt.  Llamosas,  62  N. 
T.,  618.) 

16.'  While  records  are  sometimes 
received  on  argument  in  an  appel- 
late court  to  cure  an  omission 
through  inadvertence  of  proof  on 
trial,  this  is  only  permitted  to 
uphold  a  judgment,  not  to  reverse 
it,  as  a  reversal  is  only  for  error 
committed  below,  and  there  can  be 
no  error  in  deciding  contrary  to  a 
record  not  produced.  (StUlwell 
agt.  Carpenter,  62  N.  T.,  639.) 

Excessive  damages  cannot  be  cor- 
rected on.  (See  Starbird  agt  Bar- 
rows, 62  N.  T.,  Mem.,  615.) 
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When  exceptions  insufficient  to  pre- 
sent question  on.  (See  Conklin 
agt.  Bauer,  62  N.  Y.,  Mem.,  620.) 

Order  reversing  order  adjudging 
party  in  contempt  and  imposing 
fine  therefor,  when  not  appeal- 
able. (See  B.  S.  Bank  agt.  Rich- 
ards, 62  N.  Y.,  Mem.,  631.) 

Order  dissolving  preliminary  injunc- 
not  appealable.  (See  Roe  agt.  The 
Mayor,  &c.,  62^.  Y.,  Mem.,  631.) 


APPEARANCE. 

1.  The  owners  of  the  equity  of  re- 
demption in  a  mortgage  foreclos- 
ure case  may  appear  in  the  action 
after  judgment  by  default,  for  the 
purpose  of  taking  care  of  their  in- 
terests in  any  further  proceedings 
which   plaintiff   may  necessarily 
take.      (Martine  agt.  Lowenstein, 
ante,  353.) 

2.  Under  rule  39  the  referee's  report 
in  such  a  case  is  not  confirmed  at 
the  expiration  of  eight  days  from 
the  filing,  but  eight  days  from  the 
service  of  notice  of  filing;   and 
where  such  notice  has  not  been 
served  upon  the  opposite  party, 
their  exceptions  to  the  referee's 
report  must  be  heard.     (Id. ) 

3.  An  appearance  by  an  attorney, 
without  authority  so  to  do,  gives 
jurisdiction  to  the  court  in  which 
the  action  is  pending,  and  the  sub- 
sequent proceedings  therein  can- 
not   be   attacked  in   a  collateral 
proceeding,  on  the  ground  that 
such  appearance    was  unauthor- 
ized   or    forged.     (Ferguson   agt. 
Crawford,  1  Hun,  25.) 


ARBITRATION. 

1.  The  sale  by  one  of  two  copart- 
ners of  all  his  interest  in  the  firm 
assets  to  the  other  and  the  assump- 
tion by  the  latter  of  its  liabilities 
confers  upon  the  latter,  by  impli- 


cation, all  the  usual  powers  of  ad- 
justment of  claims,  and,  among 
others,  that  of  disposing  of  them 
by  arbitration  (DwiGHT,  01). 
(Becker  agt.  Boon,  61  N.  T.,  317.) 

2.  Where  one  partner  enters  into  an 
agreement    submitting    a     claim 
against  the  firm  to  arbitration  the 
act  may  be  ratified  by  the  other 
partners,  and  if  so  ratified,   the 
opposite  party  cannot  raise  the 
objection     of    want     of    power 
(D WIGHT,  C.).     (Id.) 

3.  An  award  of  arbitrators  incom- 
plete on  its  face  may  be  supple- 
mented by  parol  evidence,  and  the 
rule  requiring  an  award  to  be  cer- 
tain only  requires  that  the  mean- 
ing of  the  parties  can  be  ascer- 
tained certainly  when  all  admis- 
sible evidence  is  before  the  court 

(DWIGHT,   C.).      (Id.) 

4.  When  a  portion  of  an  award  is 
void  for  uncertainty,  it  does  not 
vitiate  the  residue  if,  by  striking 
out  the  defective  portion,  a  sub- 
stantial, definite  and  unobjection- 
able award  remains  (DwiGHT,  C.). 
(Id.) 

5.  An  award  was  in  these  words : 
"  Due  L.  Becker  (one  of  the  parties) 
fifty-two  and  forty  one-nun  dredths 
dollars      and      interest."      Held 
(DwiGHT,  C.),   that  the  fair  pre- 
sumption   was    that    the    words 
"and  interest "  were  intended  as 
equivalent    to    "with    interest;" 
but  if  not,  they  could  be  rejected 
and  the  residue  of  the  award  sus- 
tained.    (Id.) 


ARREST. 

1.  Where  a  defendant  is  extradited 
from  another  state  on  an  indict- 
ment for  grand  larceny  and  is  tried 
here  and  acquitted,  he  may  be 
arrested  at  the  suit  of  the  party 
who  procured  the  indictment  and 
extradition  in  a  civil  action  here, 
where  it  does  not  appear  that 
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there  was  any  bad  faith  in  caus- 
ing the  extradition,  but  was  done 
solely  for  criminal  punishment. 
(Browning  agt.  Abrams,  ante,  172.) 

2.  The  defendant,  formerly  president 
of  the  Dominican  Republic,  while 
residing  in  New    York,  was  ar- 
rested in  an  action  against  him  by 
the  plaintiff,  for  injuries  sustained 
at    the    hands    of    defendant    as 
sovereign  of  San  Domingo.    Held, 
that  the  general  rule  that  all  per- 
sons and  property  within  the  ter- 
ritorial jurisdiction  of  a  state  are 
amenable  to  the  jurisdiction  of 
the  courts,  did  not  apply  to  such 
a  case;  that  the  fact  that  the  de- 
fendant had   ceased  to  be  such 
president,    did    not    destroy    his 
immunity.      (Hatch  agt.  Baez,   7 
Hun,  596.) 

3.  The  immunity  of  individuals  from 
suits  brought  in  foreign  tribunals, 
for  acts  done  within  their  own 
states  in  the  exercise  of  the  sov- 
ereignty thereof,  is   essential  to 
preserve  the  peace  and  harmony 
of  nations.    (Id.) 

4.  A  person  attending  as  a  witness, 
upon  the  trial  of   an  action  to 
which  he  is  a  party,  is  privileged 
from  arrest  upon  civil    process. 

A  person  arrested  under  such  cir- 
cumstances does  not  waive  any 
right  by  giving  bail.  (Mackay 
agt.  Lewis,  7  Hun,  83.) 

5.  The  right  to  apply  on  motion  for 
a  discharge  from  arrest  is  secured 
to  all  persons  who  may  be  arrested 
under    orders    in    civil    actions. 
(Liddett  agt.  Paton,  7  Hun,  195.) 

6.  A  defendant  may,  at  any  time 
before  judgment,  secure  his  liber- 
ation from  arrest  and  imprison- 
ment, upon  proof  of  that  right, 
whether  the  facts,  out  of  which 
the  liability  to  arrest  is  alleged  to 
arise,  form  part  of  the  cause  of 
action  itself  or  not.    (Id.) 

Large   purchase  on  eve  of   bank- 
ruptcy, evidence  of  fraud  —  party 


liable  to  arrest  for  act  of  his  wife 
—  when  —  principal  and  agent  — 
fraud  of  agent  —  liability  of  prin 
cipal  for  —  when  he  takes  fruits 
of.  (See  Stewart  agt.  Strasburger, 
7  Hun,  337.) 


ATTACHMENT. 

1.  Where  an  attachment  under  the 
Code,  was  served  upon  a  person, 
who  held,  as  trustee,  moneys  and 
property,    in  which  several   per- 
sons, including  the  defendant  in  the 
attachment  suit,  were  interested  as 
beneficiaries,  the  proceedings  un- 
der the  attachment  presented  no 
legal  obstacle  to  an  adjustment  by 
the  trustee  of  the  claims  of  the 
beneficiaries,   and  payment  over 
and    delivery  of  the  property  to 
the    parties  entitled    thereto,  al- 
though   such    disposition  should 
terminate  all  claim  of  the  defendant 
in  the  attachment  suit  thereto.  (Kelly 
agt.  Whiting,  ante,  201.) 

2.  Whether    the  provisions  of  the 
Code  authorize  an  action  by  the 
sheriff  to  reach  the  unadjusted  in- 
terest  of  a  beneficiary,    under  a 
deed  of  trust,  which  will  involve 
the  determination  of    conflicting 
claims  and  liens,  and  which  must 
be  disposed  of  before  it  can  be  as- 
certained whether  the  defendant 
has  an  interest,  questioned.     (Id.) 

3.  Where  judgment  has  been  ob- 
tained against  defendant,  as  trus- 
tee, for  the  payment  of  a  certain 
sum    of    money  to  the  plaintiff 
out  of  the  trust  funds,  prior  to  all 
other    payments    therefrom,  and 
the  defendant  refuses  on  demand 
to  make  such  payment,  an  attach- 
ment cannot  issue  that  he  be  pun- 
ished as  for  a  contempt  in  refus- 
ing to  comply  with  the  said  judg- 
ment.    (Randall  agt.  Dusenbury, 
ante,  367.) 

4.  The  plaintiff  has  mistaken  his 
remedy.     The  only  proper  mode 
of  enforcing  such  a  judgment  is 
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by  execution  against  defendant's 
property.    (Id.) 

5.  The  amendment  to  the  national 
banking  act,  passed  in  1873  (chap. 
269,  sec.  2),  providing  "  that  no  at- 
tachment, injunction  or  execution 
shall  be  issued  against  such  asso- 
ciation or  its  property  before  final 
judgment  in  any  such  suit,  action 
or  proceeding  in  any  state,  county 
or  municipal  court,"  relates  only 
to  suits,  actions  and  proceedings 
against  associations  located  where 
the  suit  is  brought,  and  not  to 

f  cases  where  the  action  is  against 
a  non-resident  corporation.  (South- 
wick  agt.  First  Nat.  Sank  of  Mem- 
phis, 1  Hun,  96.) 

6.  An  attachment  against  the  prop- 
erty of  the  defendant,   obtained 
less  than  four  months  before  the 
filing  of  a  petition  in  bankruptcy 
against  him,  is  dissolved  by  the 
adjudication    and    assignment  in 
bankruptcy,  and  the  assignee  in 
bankruptcy  is  entitled  to  have  an 
order  entered  by  the  state  court 
declaring    the     attachment    dis- 
solved, and  directing  the  sheriff  to 
deliver  over  the  property  attached 
by  him  to  such  assignee.     (Dicker- 
son  agt.  Spaulding,  7  Hun,  288.) 

7.  In  order  to  give  a  district  court 
of  the  city  of  New  York  jurisdic- 
tion to  issue  an  attachment,  a  bond 
must   be  given  in  the  form  pre- 
scribed by  the  Revised  Statutes 
upon  the  issuing  of  an  attachment 
by  a  justice  of  the  peace  (sec.  20, 
chap.  344,  Laws  of  1857;  2  E.  S., 
230,   sec.   29),  and  an  attachment 
issued  without  such  bond,  and  a 
judgment    founded    thereon,   are 
void.     ( Van  Loon  agt.  Lyons,  61 
N.  Y,  22.) 

8.  An  attachment  was  issued  by  a 
district  court  upon  affidavits  stat- 
ing the    amount   and    nature   of 
the  debt;  that  defendant  had  said 
she  could  not  pay,  had  disposed 
of  her  property  and  was  about  to 
depart  from  the  state  to  reside  in 
Canada;    and  averring   that  she 


was  about  to  secrete  or  dispose  of 
her  property  for  the  purpose  of 
defrauding  plaintiff.  HM,  that 
the  affidavits  were  sufficient  to 
confer  jurisdiction.  (Id.) 

9.  Where,  by  the  instigation  and  di- 
rection of  a  party  in  whose  favor 
a  void  attachment  has  been  issued, 
an  officer  seizes  and  carries  away 
the  goods  of  another,  such  party 
may  be  held   responsible   for  all 
the  consequences  of  the  loss  al- 
though the  officer  had  in  his  hands 
like  illegal    process  in  favor  of 
others  who  were  also  concerned 
in  the  trespass.    It  is  at  the  option 
of  the  injured  party  to  sue  one  or 
all.     (Wehle  agt.  Butler,  61  N.  T., 
245.) 

10.  Where  an  agent  receives  gold  for 
his  principal,  which  he  thereafter 
converts  into  currency,  the  princi- 
pal is  not  confined  to  a  claim  for 
the  gold,  but  may  claim  and  re- 
cover the  amount  received  in  cur- 
rency.   (Greentree  agt.  Mosenstock, 
61  N.  Y.,  583.) 

11.  The  property  of  a  principal  in  the 
proceeds  of  sales  and  collections  in 
the  hands  of  his  agent  is  "  prop- 
erty incapable  of  manual  delivery," 
within  the  meaning  of  section  235 
of  the  Code,  and  it  can  only  be 
attached  in  the  manner  prescribed 
by  that  section.     (Id.) 

12.  Where  the  principal  is  the  mem- 
ber of  a  copartnership,  and  such 
property  is  sought  to  be  attached 
in  an  action  against  the  copartners 
upon  a  firm  debt,  a  notice  indorsed 
upon    the  certified  copy  of   the 
attachment  left  with  the  agent,  to 
the  effect  that  all  credits  of  the 
firm  in  possession  or  control  of  the 
agent  are  levied  on,  is  insufficient 
to  create  a  lien,  the  agent  is  under 
no  obligation  to  give  heed  to  the 
attachment,  and  is  not  justified  in 
paying  over  such  proceeds  to  the 
sheriff.     (Id.) 

13.  Where  the  attachment  is  regular- 
ly levied,  if,  prior  thereto,  the  prin- 
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cipal  has  assigned  and  transferred 
his  interest  to  another,  the  attach- 
ment cannot  reach  it,  although  the 
agent,  at  the  time  of  the  levy,  be 
ignorant  of  the  assignment;  and 
if,  prior  to  any  payment  by  the 
agent  to  the  sheriff,  he  has  notice 
of  the  assignment,  the  attachment 
proceedings  are  no  defense  to  him 
in  an  action  brought  against  him 
by  the  assignee.  (Id.) 


ATTORNEY. 

1.  Although  the  court  will  extend  its 
aid  to  an  attorney,  to  prevent  his 
being  defrauded  by  any  collusive 
action  between  the  parties  to  a 
suit,  out  of  his  reasonable  com- 
pensation, yet  he  is  called  upon  to 
invoke  the  aid  of  the  court  with 
due  diligence;  and  great  and  un- 
reasonable delays  and  laches  on 
his  part,  in  asserting  his  rights, 
will  be  as  fatal  to  his  claim,  as  it 
wcftiH  be  to  the  claim  of  any  ordi- 
nary   suitor.      (Richardson     agt. 
Brooklyn  G.    &  N.   B.  R.    Co.,  7 
Hun,  69.) 

2.  Although  proceedings  by  an  attor- 
ney to  enforce  his  claim  do  not 
constitute  an  action    within  the 
literal  operation  of  the  statute  of 
limitations,  yet  in  enforcing  it  the 
court    will    be  governed  by   the 
analogy  of  the  statute.     (Id.) 

3.  The  institution  of  proceedings  by 
one  attorney,  from  improper  mo- 
tives and  without  just  grounds,  to 
disbar  another,  is  misconduct  for 
which  the  court  has  power  to  im- 
pose upon  the  moving  attorney 
the  costs  and  disbursements  of  the 
proceedings.     (In  re  Kelly,  62  N. 
r.,198.) 

4.  It  is  "  misconduct  as  such  "  attor- 
ney, within  the  meaning  of  the 
clause  of  the  act  of  1847  (chap. 
390,  Laws  of  1847),  excepting  such 
a  case  from  the  general  provision 
abolishing  imprisonment  for  non- 
payment of  costs  ;  and  in  case  of 
the     non-payment    of    costs   so 


ordered  to  be  paid  an  order  and  a 
precept,  in  pursuance  thereof,  may 
be  properly  granted  and  issued 
committing  the  attorney  to  the 
county  jail  until  payment  is  made. 
(Id.) 

5.  An  attorney  who,  in  the  prosecu- 
tion of  an  action  or  proceeding 
conducted  by  him  in  his  own  be- 
half, is  guilty  of  misconduct  which 
would  subject  him  to  costs  and  to 
imprisonment  for  non-payment, 
in  case  the  suit  or  proceeding  was 
being  conducted  by  him  for  a 
third  person,  is  not  exempt  from 
this  statutory  liability  simply  be- 
cause he  himself  is  a  party  ;  but 
is  held  to  the  same  degree  of  re- 
sponsibility in  the  one  case  as  in 
the  other.  (Id.) 


ATTORNEY  AND  CLIENT. 

1.  Proceedings  regularly  had  by  at- 
torneys lawfully  appearing  for  the 
respective  parties,  cannot,  in  the 
absence  of  fraud,  be  questioned 
by  their  clients  because  of  the 
want  of  specific  authority  to  do 
the  acts  done  or  consented  to  by 
them. 

A  married  woman  may  charge 
her  separate  estate  by  directing 
her  attorney  to  allow  judgment 
to  be  taken  against  her,  though 
she  was  not  liable  in  the  action. 
(Palen  agt.  Starr,  7  Hun,  422.) 

Relation  of  —  transactions  between 
—  presumptions  in  regard  thereto. 
(See  Whitehead  agt.  Kennedy,  7 
Hun,  230.) 


BAIL. 

1.  When  the  bail  has  received  an 
undertaking  in  his  favor  from  the 
wife  of  the  principal,  he  wil  not 
be  released,  on  his  application  for 
leave  to  surrender  his  principal, 
unless  it  is  shown  affirmatively 
that  the  wife  is  irresponsible. 
(Mills  agt.  Hildreth,  7  Hun,  298.) 
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BANKRUPTCY. 

1.  In  a  petition  in  involuntary  bank- 
ruptcy it  is  sufficient,  as  a  mat- 
ter of  pleading,  that  the  creditor 
states  upon  belief,  without  alleging 
either  knowledge  or  information, 
that  he  constitutes   one-fourth  in 
number  of  the  creditors  of  the 
alleged  bankrupt,  whose  demands 
exceed   $250,   and  are  provable; 
and  that  his  demand  constitutes 
one-third  of  the  provable  debts 
under  the  act.    (Matter  of  Mann, 
ante,  174.) 

2.  Where  an  assignee  in  bankruptcy 
brings  a  suit  against  creditors  to 
recover  a  preference  received  by 
them  prior  to  the  petition  filed 
against  the  bankrupt,  and  pending 
Ihe  litigation   the    creditors  sur- 
render their  preference  to  the  as- 
signee and  pay  the  taxable  costs, 
whereupon   the  assignee  discon- 
tinues  the    suit  unconditionally, 
the  creditors  have  a  right  to  prove 
their  debt,  there  being  no  actual 
fraud.    (Matter  of  Riorden,  ante, 
271.) 

3.  The  act  prohibits  the  proof  of 
debt  only  where  a  recovery  of  the 
preference  has  been  had  by  the 
assignee.    (Id.) 

4.  An  attachment  against  the  prop- 
erty of  the  defendant,  obtained 
less  than  four  months  before  the 
filing  of  a  petition  in  bankruptcy 
against  him,  is  dissolved  by  the 
adjudication  and  assignment    in 
bankruptcy,  and  the   assignee  in 
bankruptcy  is  entitled  to  have  an 
order  entered  by  the  state  court 
declaring    the     attachment     dis- 
solved, and  directing  the  sheriff 
to  deliver  over  the  property  at- 
tached by  him  to  such  assignee. 

The  application  being  to  compel 
the  sheriff  to  do  an  act,  he  is  en- 
titled to  notice.  (Dickerson  agt. 
Spaulding,  7  Hun,  288.) 

5.  An  assignee  in  bankruptcy  stands 
in  the  shoes  of  the  bankrupt  and 
takes  a  transfer  of  the  bankrupt's 


estate  subject  to  the  liens  upon  it ; 
and  a  mortgage  given  by  a  bank- 
rupt eighteen  days  before  the 
filing  of  the  petition,  if  given  pur- 
suant to  a  parol  agreement  so  to 
do,  made  fifteen  months  before, 
and  based  upon  a  good  consider- 
ation, is  not  a  fraudulent  prefer- 
ence which  will  be  adjudged  void 
under  the  provisions  of  the  bank- 
rupt act.  (Burdick  agt.  Jackson, 
7  Hun,  488.) 

6.  The  sureties  in  an  undertaking 
upon  an  appeal  are  not  released 
from  their  liability  to  the  respond- 
ent, by  the  discharge  of  the  appel- 
lant from  his  debts  under  the 
United  States  bankruptcy  act. 
(Knapp  agt.  Anderson,  1  Hun,  295.) 


CASE. 

1.  Rule  41  does  not  entitle  the  party 
making  the  case,  as  a  matter  of 
absolute  right,  to  the  use  of  the 
stenographer's  notes;  that  may  be 
done  if  the  justice  settling  the  case 
deems  it  proper.  If  he  does  not, 
any  other  statement  showing  what 
the  evidence  was  may  be  used. 
The  matter  has  been  committed 
very  much  to  the  judgment  and 
discretion  of  the  justice  before 
whom  the  trial  is  had.  (Bohnet 
agt.  Lithauer,  7  Hun,  288.) 


CASE  ON  APPEAL. 

1.  The  settled  practice  of  the  court 
requires  that  amendments  to  a 
case  should  specify  the  particular 
parts  or  passages  of  the  proposed 
case  to  which  objection  is  made; 
should  designate  with  certainty 
the  particular  points  at  which  new 
matter  is  proposed  to  be  inserted; 
should,  so  far  as  practicable,  pre- 
sent every  alteration  desired  in 
suqh  form  and  manner  that  the 
precise  difference  between  the 
parties  may  most  easily  and 
readily  strike  the  eye  of  the  judge 
or  referee.  ( Tyng  agt.  Marsh,  ante, 
465.) 
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2.  It  is  not  necessary,  generally,  to 
insert  in  extenso  or  any  consider- 
able portion  of  the  stenographer's 
notes  of  the  trial  in  a  proposed 
case,  or  proposed    amendments  ; 
where  they  are  in  possession  of 
the  parties  or  one  of  them,  they 
may  be  referred  to  by  the  folio  or 
page.    (Id.) 

3.  The  question  of  the  materiality 
of  the  .testimony  to  be  inserted  in 
a  proposed  case  or  amendments 
should  be  determined  by  the  judge 
or  referee  who  tried  the  cause. 
(Id.) 


CHATTEL  MORTGAGE. 

1.  The  statute  does   not    render  a 
chattel  mortgage  absolutely  void 
for  the  omission  to  file  it,  but  sim- 
ply declares  it  void  as  to  judgment 
creditors    and     subsequent    pur- 
chasers in  good  faith.    As  to  other 
persons  it  is  valid  without  filing. 
(Hayman  agt.  Jones,  7  Hun,  238.) 

2.  A  creditor  at  large  of  a  mortgagor 
has  no  standing  in  court,  to  have  a 
chattel  mortgage  declared  void,  on 
the  ground  of  its  not  being  filed 
in  the  proper  office,  and  a  party 
to  maintain  such  right  must  be  a 
judgment  creditor  with  a  lien  upon 
the  mortgaged  property  or  valid 
claim  to  its  avails.     (Stewart  agt. 
Beale,  7  Hun,  405.) 

3.  But  where  a  mortgage  covering 
both  real  and  personal  property, 
has  not  been  filed  in  the  proper 
office,  as  a  chattel  mortgage,  it  is 
void,  as  to  the  personalty,  against 
the  claim  of  a  creditor    arising 
since  the  making,  but  before  the 
filing  of  such  mortgage,  on  which 
judgment  has  been  obtained,  and 
execution  issued  to  the  sheriff  of 
the  county  where  such   personal 
property  is  situated,  although  no 
actual  levy  has  been  made  by  such 
officer.    (Id.) 

4.  An    execution    delivered    to  the 
sheriff  without  actual  levy,  creates 


a  lien  on  all  the  judgment  debt- 
or's personal  property  within  the 
county  from  the  time  of  its  de- 
livery, enforceable  in  a  court  of 
equity;  and  such  lien  can  only  be 
defeated  by  the  title  of  a  purchaser 
in  good  faith,  without  notice  of 
the  execution  (BocKES,  J.).  (Id.) 

5.  The  plaintiff  having  a  mortgage, 
covering  both  real  and  personal 
property,  but  not  filed,  after  a  sub- 
sequent   creditor    had     obtained 
judgment  and  issued  execution  to 
the  sheriff  of  the  county  where 
such  chattels  were  situate,  applied 
for  and  obtained  the  appointment 
of  a  receiver  of  such  chattels,  and 
thus    prevented    such    judgment 
creditor  from  levying  his  execu- 
tion and  satisfying  his  judgment. 
The  moneys  on  a  sale  of  such  chat- 
tels having  been  paid  into  court 
for  distribution  by  it  as  a  court  of 
equity,  among  the  parties  entitled 
thereto,  held  (per  LEARNED,  P.  J.), 
that  such  mortgage  was  void  as 
against  such    judgment  creditor, 
and  that  the  court  having,  by  its 
appointment  of    a  receiver,  pre- 
vented a  levy  whereby  the  judg- 
ment   creditor    would    otherwise 
have  been  paid,  was  bound  to  pre- 
serve his  rights    and  award  the 
fund  to  him.    (Id.) 

6.  The  defendant  Van  Hoesen,  after 
the  execution  of  the  mortgage  to 
the  plaintiff,  which  was  not  filed, 
and  before  the  entry  of  judgment 
and  issue  of  execution  by  the  de- 
fendants Beale  and  Morris,  execu 
ted  a  subsequent  mortgage  to  one 
Falls,  on  the  same  property,  which 
second  mortgage  was  duly  filed, 
and  default  made  thereon,  also  be- 
fore issue  of  said  execution.     Held 
(per  BOCKES,  J.),  that  although  the 
title  to  the  chattels  vested  in  Falls 
on  default,  and  consequently  there 
was  no  leviable  interest  in  such 
chattels  in  the  judgment  debtor, 
Van  Hoesen,  to  be  reached  by  the 
executions  of  Beale  and  Morris, 
yet  that  this  fact  could  not  be 
taken  advantage  of  by  the  plain- 
tiff as  against  Beale  and  Morris  to 
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defeat  their  claim  to  such  chattels 
or  the  avails  thereof,  after  satisfy- 
ing the  Falls  mortgage,  on  the 
ground  of  res  inter  olios  acta.  (fd.) 


CLIENT. 

Bound  by  acts  of  his  attorney — done 
under  general  authority.  (See  Palen 
agt.  Starr,  7  Hun,  422.) 

Relation  of — transactions  between 
—  presumptions  in  regard  thereto. 
(See  Whitehead  agt.  Kennedy,  7 
Hun,  230.) 


CODE. 

Section  73  —  Time  of  commencing 
action  —  repeal  of  statute  of  limita- 
tion—  construction  of.  (See  Cleve- 
land agt.  Crawford,  THun,QW.) 

1.  The  law  does  not  require  that  the 
acknowledgment  of  a  debt,  to 
render  it  effectual  under  the 
statute,  should  be  exclusively  and 
wholly  made  by  the  debtor  to  the 
creditor.  It  will  defeat  the  opera- 
tion of  the  statute,  if  made  to  the 
creditor's  agent,  or  some  person 
acting  for  him  or  in  his  interest, 
who  may  be  reasonably  expected 
to  communicate  it  to  him,  and  on 
which  communication  he  may  be 
expected  to  repose.  (Winterton 
agt.  Winterton,  1  Hun,  230.) 

Section  33,  subdivision  2  —  section 
125  —  Section  125  of  the  Code,  re- 
quiring actions  to  be  tried  in  the 
county  where  the  parties  reside, 
applies  to  actions  brought  in  the 
common  pleas  and  superior  court, 
and  removed,  under  section  33, 
subdivision  2  of  the  Code,  into  the 
supreme  court,  although  this  last 
section  confers  a  discretionary 
power.  (See  Cornell  agt.  Evans,  7 
Hun,  299.) 

Section  121  —  468,  469  — rule  97  — 
Under  the  former  equity  practice 
it  was  allowable  to  file  a  bill  after 


a  decree  had  been  recovered,  but 
not  executed,  to  carry  it  into  effect 
after  the  death  of  the  complainant, 
and  the  acquisition  of  his  interest 
by  another  person.  The  same  re- 
lief may  be  obtained  by  means  of 
a  supplemental  complaint  under 
the  Code.  (See  Robinson  agt.  Bris- 
bane, 7  Hun,  180.) 

Section  125  —  section  33,  subdivision 
2  —  Section  125  of  the  Code,  requir- 
ing actions  to  be  tried  in  the  county 
where  the  parties  reside,  applies  to 
actions  brought  in  the  common 
pleas  and  superior  court,  and  re- 
moved, under  section  33,  subdivis- 
ion 2  of  the  Code,  into  the  supreme 
court,  although  this  last  section 
confers  a  discretionary  power. 
(See  Cornell  agt.  Evans,  7  Hun,  299.) 

Section  147  —  The  court  cannot  set 
aside  a  judgment  to  enable  a  party 
to  appeal,  when  the  time  to  appeal 
has  expired.  (See  Whitney  agt. 
Townsend,  7  Hun,  233.) 

Section  149  —  New  matter,  as  the 
phrase  is  used  in  this  section  of 
the  Code,  means  matter  extrinsic 
to  the  matter  set  up  in  the  com- 
plaint, as  the  basis  of  the  cause  of 
action.  (See  Manning  agt.  Winter, 
7  Hun,  482.) 

Section  149  applies  to  pleadings  by 
infants.  (See  Roe  agt.  Angevine,  7 
Hun,  679.) 

Section  157  —  "Instrument  for  the 
payment  of  money  only,"  what  is 
meant  —  Bond  and  mortgage.  (See 
•Peyser  agt.  McCormack,  7  Hun, 
300.) 

Section  167  —  Joinder  of  causes  of 
action —  against  debtor  and  fraudu- 
lent assignee.  (See  Schnitzer  agt. 
Cohen,  7  Hun,  665.) 

Sections  173,  174  — Irregularities  in 
papers  in  ne  exeat  —  amendable 
under  —  indorsement  and  allow- 
ance of  writ.  (See  Viadero  agt. 
Viadero,  7  Hun,  313.) 
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Sections  174,  327  — The  court  has 
power,  under  sections  174  and  327 
of  the  Code,  to  allow  exceptions 
to  be  filed  mine  pro  tune  to  the  final 
conclusion  of  the  court  in  cases 
where  an  appeal  from  the  judg- 
ment has  been  duly  taken,  and  the 
ground  of  such  appeal  is  that  the 
conclusion  of  law  is  not  warranted 
by  the  findings.  (See  Douglas  agt. 
Douglas,  7  Hun,  272.) 

Sections  204,  205  —  As  to  motion  to 
discharge  from  arrest  under  order 
in  civil  actions,  where  the  facts 
justifying  the  arrest  constitute  the 
cause  of  action.  (See  Liddell  agt. 
Paton,  1  Hun,  195.) 

Section  207,  subdivision  4  —  Re- 
plevin —  when  property  cannot  be 
justly  claimed  as  taken  by  virtue 
of  a  warrant  for  the  collection  of 
a  tax,  in  pursuance  of  any  statute 
of  this  state.  (See  Dubois  agt. 
Webster,  7  Hun,  371.) 

Section  237  —  Who  not  adverse 
party  under.  (See  Pickersgill  agt. 
Read,  7  Hun,  636.) 

Section  267  —  Construction  of — 
judgment  need  not  be  signed  by 
judge  —  entry  of  "four  days  there- 
after." (See  De  Laney  agt.  Blizzard, 
7  Hun,  66.) 

Sections  268-272  —  Facts,  when  re- 
viewable  by  General  Term.  (See 
Grocers'  Bank  agt.  Penfield,  7  Hun, 
279.) 

Section  283  —  Right  of  executors  of 
deceased  judgment  creditor  to  in- 
stitute supplementary  proceedings 
under.  (See  Collier  agt.  De  Revere, 
7  Hun,  61.) 

Section  292  —  Right  of  executors  of 
deceased  judgment  creditor  to  in- 
stitute supplementary  proceedings 
under  —  affidavit  for  —  need  not 
show  death  of  creditor.  (Id.) 

Sections  308,  309  —  An  attachment 
having  been  issued  and  afterward 
vacated  upon  the  defendant's  giv- 


ing a  bond,  held,  that  an  additional 
allowance,  under  sections  308  and 
309  of  the  Code,  was  properly 
based  upon  the  amount  of  the 
bond,  which  took  the  place  of  the 
attached  property.  (See  Hanover 
National  Sank  agt.  Linneworth,  7 
Hun,  233.) 

Section  309  —  Extra  allowance  — 
what  is  a  difficult  and  extraordi- 
nary case,  entitling  party  thereto. 
(See  Duncan  agt.  De  Witt,  7  Hun, 
184.) 

Sections  327,  174  — The  court  has 
power,  under  sections  174  and  327 
of  the  Code,  to  allow  exceptions  to 
be  filed  nune  pro  tune  to  the  final 
conclusion  of  the  court,  in  cases 
where  an  appeal  from  the  judg- 
ment has  been  duly  taken,  and 
the  ground  of  such  appeal  is  that 
the  conclusion  of  law  is  not  war- 
ranted by  the  findings.  (See  Doug- 
las agt.  Douglas,  7  Hun,  272.) 

Section  353  —  Justice's  court  —  ap- 
peal from  —  return  —  payment  of 
fees  for.  (See  Southard  agt.  Phil- 
lips, 7  Hun,  18.) 

Section  399  —  Executor  not  a  com- 
petent witness  to  prove  payment 
on  his  own  debt,  under  —  directly 
or  indirectly.  (See  Jacques  agt. 
Elmore,  7  Hun,  675.) 

Section  399  of  the  Code  imposes  re- 
strictions on  chapter  276,  Laws  of 
1832.  (See  Alexander  agt.  Dutcher, 
7  Hun,  439.) 

Section  399  —  Who  is  assignee  with- 
in meaning  of.  (See  Andrews  agt. 
Nat.  Bank  of  North  America,  7 
Hun,  20.) 

Section  471  does  not  authorize  a 
motion  for  a  mandamus  to  be 
made  in  any  different  place  from 
that  designated  for  motions  in 
other  places.  (See  Mason  agt.  Witt- 
ers, 7  Hun,  23.) 

Sections  468,  469,  121  —  Rule  97  — 
Under  the  former  equity  practice 
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it  was  allowable  to  file  a  bill  after  a 
decree  had  been  recovered,  but  not 
executed,  to  carry  it  into  effect 
after  the  death  of  the  complain- 
ant, and  the  acquisition  of  his  in- 
terest by  another  person.  The 
same  relief  may  be  obtained  by 
means  of  a  supplemental  com- 
plaint under  the  Code.  (See  Rob- 
inson agt.  Brisbane,  1  Hun,  180.) 


COMMISSION. 

1.  Irregularities  in  the  return  to  a 
commission  to  examine  a  witness 
should  be  taken  advantage  of  on 
motion  before  trial,  when  there 
is  abundant  time.      (Becker  agt. 
Winne,  7  Hun,  458.) 

2.  Consent  to  the  issuing  of  a  second 
commission  to  examine  the  same 
witness  is  not  a  suppression  of  the 
first.     (Id.) 

3.  Where,  on  the  trial,  the  defend- 
ant gave  in  evidence,  the  evidence 
taken  under  the  second  commis- 
sion, and  then  the  plaintiff  gave 
in  evidence,  under  objection,  the 
evidence  taken    under  the  first, 
held,  that  the  evidence  under  the 
first  commission  was  not  open  to 
the  objection,   that    the    witness 
could  not  be  contradicted  by  pre- 
vious statements   made  by  him, 
without  his  attention  being  first 
called  to  them.    (Id.) 


COMMON  CARRIER. 

1.  The  defendants  carried  cattle 
over  their  road  for  the  plaintiffs, 
at  less  than  one-half  the  usual  rate, 
under  a  special  contract  with  the 
plaintiffs  for  exemption  from  lia- 
bility, as  follows:  "In  considera- 
tion that  the  said  company  have, 
at  our  request,  agreed  to  transport 
said  stock  at  said  reduced  rate, 
we  do  hereby  agree  to,  and  do 
hereby  release  and  discharge  the 
said  company  from  all  claims,  de- 
mands and  liabilities,  of  every 


kind  and  character  whatsoever, 
for  or  on  account  of,  or  con- 
nected with,  any  damage  or  in- 
jury to,  or  loss  of  said  stock,  or 
any  portion  thereof,  from  whatso- 
ever cause  arising."  The  cattle 
were  injured  by  reason  of  the 
negligence  of  an  employe  of  the 
defendants,  in  leaving  the  door  of 
the  car,  in  which  the  stock  were, 
open. 

Held,  1.  That  the  agreement  was 
on  valid  consideration,  and  em- 
braced an  injury  through  negli- 
fence,   which  was  the  cause  of 
amage  in  this  case. 

2.  That  a  common  carrier  in 
this  state  can  limit  his  liability  by 
contract  even  for  gross  negligence. 

3.  That  although  in  Lockwood's 
Case  (17  Wall,   357)  the   law  is 
held  otherwise,  still,  on  this  sub- 
ject, the  federal  and  state  courts 
have  co-ordinate  jurisdiction,  and 
the  state  courts  can  adhere  to  their 
own  conclusions    and   decisions. 
(Mynard  agt.  Syracuse,  B.  &  N.  T. 
B.R.  Co.,  7  Hun,  399.) 

2.  A  carrier  by  water  is  relieved 
from  liability,  on  delivering  mer- 
chandise upon  a  wharf  and  giving 
notice  thereof  to  the  consignee, 
after  a  reasonable  time  for  its  re- 
moval has  elapsed. 

Knowledge  on  the  part  of  the 
consignee  that  the  ship  is  unload- 
ing, does  not  impose  upon  him 
the  duty  of  waiting  at  the  vessel 
till  his  merchandise  is  discharged. 
(Robinson  agt.  Chittenden,  7  Hun, 
133.) 

3.  The  question  "Is  it  not  custom- 
ary for  persons  who  take  receipts 
for  goods  on  board  of  a  ship  to 
procure  bills  of  lading  therefor  ?  " 
and  the  question  "Is  it  not  cus- 
tomary for  the   manifest   of  the 
ship  to  be  made  up  from  the  bills 
of  lading  ?  "  are  not  suggestive  of 
a  custom  amounting  to  a  usage  of 
trade.    (Id.) 

4.  Where  the  general  owner  retains 
possession,  command  and  naviga- 
tion of  the  ship,  and  contracts  to 
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carry  a  cargo  of  freight  for  the 
voyage,  the  charter  party  is  con- 
sidered a  mere  affreightment 
sounding  in  covenant,  and  the 
freighter  is  not  clothed  with  the 
character  or  legal  responsibility 
of  ownership.  (Id.) 

5.  The  defendants  in  this  action 
were  the  owners,  and  victualled, 
manned  and  sailed  a  ship  char- 
tered by  Moore  &  Co.  for  a  voy- 
age from  San  Francisco  to  New 
York.  Held,  that  defendants  were 
liable  for  baggage,  received  as 
freight  on  the  vessel  and  lost. 
(Id.) 

After  a  passenger  has  been  removed 
from  a  railroad  car  for  a  refusal 
to  pay  fare,  he  has  no  right  to 
require  the  common  carrier  to 
take  him  back  on  his  tendering 
the  fare.  (See  Nelson  agt.  Long 
Island  R.  R.  Co.,  7  Hun,  140.) 


COMPLAINT. 

1.  A  complaint  in  an  action  for  the 
foreclosure  of  a  mortgage  of  real 
estate     with     an     accompanying 
bond,  cannot  be  verified  by  the 
attorney  for  the  plaintiff  on  the 
ground  that  the  action  is  upon  a 
written  instrument,  for  the  pay- 
ment of  money  only,  which  is  in 
his  possession.  (Peyser agt.  McCar- 
mack,  ante,  205.) 

2.  Where  such  a  complaint  is  thus 
verified   by  the  attorney  for  the 
plaintiff,  the  service  of  an  unveri- 
fied answer  is  regular.     (Id.) 

See  INSURANCE,  LIFE. 

Vbqler  agt,  World   Mutual  Life 
Ins,  Co.,  ante,  301. 

8.  The  case  having  been  called  for 
trial,  the  plaintiff  proposed  to  dis- 
continue, the  defendant  moved  to 
dismiss  the  complaint.  Held,  that 
the  complaint  was  properly  dis- 
missed. (Duncan  agt.  De  Witt,  1 
Hun,  184.) 


4.  A  complaint  alleging  "that  the 
said  municipal  corporation  and  the 
said  Kemp  (the  owner  of  the  ad- 
joining lot)  carelessly  and  negli- 
gently allowed  and  permitted  the 
construction  of  the  said  insecure 
and  unsafe  bridge,"  whereby  in- 
jury resulted  to  the  plaintiff,  held, 
sufficient,  upon  a  demurrer  thereto 
setting  up  that  two  causes  of  ac- 
tion had  been  improperly  united. 
( Van  Wagenen  agt.  Kemp,  7  Hun, 
328.) 

Amendment  of  —  when  not  substi- 
tuting a  new  cause  of  action,  but, 
in  legal  effect,  conforming  the 
pleading  to  the  facts  —  held  pro- 
per. (See  Turnow  agt.  Hochstadter, 
7  Hun,  80.) 

Verification  of  —  improperly  made 
—  instrument  for  payment  of 
money  only  —  what  is.  (See  Pey- 
ser agt.  McCormack,  7  Hun,  300.) 


CONCLUSIONS  OF  LAW. 

Exception  to,  when  allowed  to  be 
filed  nunc  pro  tune  —  after  appeal. 
(See  Douglas  agt.  Douglas,  7  Hun, 
272.) 

CONTEMPT. 

When  not  liable  for  —  where  a  judg- 
ment debtor  refuses  to  obey  an 
order  in  supplementary  proceed- 
ings, and  a  second  order  for  his 
examination  is  obtained,  which 
supersedes  the  first,  he  cannot  be 
punished  for  his  contempt  of  the 
first  order.  (See  Gaylord  agt. 
Jones,  7  Hun,  480.) 


CONSTITUTIONAL  LAW. 

1.  The  court  of  appeals  held,  in  this 
case,  that  the  amended  charter  of 
the  city  of  New  York,  in  1849 
(Laws  of  1849,  p.  282),  created  a 
new  executive  department,  called 
"The  Croton  Aqueduct  Board," 
with  three  officers,  viz.,  president, 
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engineer  and  assistant  comrnis- 
sioner,  to  form  such  board.  After- 
wards, and  ia  the  same  year, 
another  act  was  passed,  entitled 
"An  act  to  create  the  Croton 
Aqueduct  Department  in  the  city 
of  New  York  "  (Laws  of  1849,  p. 
537). 

These  acts  together  completely 
remodeled  the  Croton  aqueduct 
department.  The  office  of  water 
commissioner  was  abolished.  The 
board  created  in  its  stead  was 
reduced  to  three  members,  and 
with  the  same  and  additional 
duties  imposed  upon  it. 

Held,  therefore,  that  the  Croton 
aqueduct  board,  and  the  officers 
composing  it,  were,  in  substance 
and  effect,  new  officers  created  by 
the  act  of  1849.  (People  ex  rel. 
Bradley  agt.  Stevens,  ante,  103.) 

2.  The  creation  of  such  offices  was 
within  the  legislative  power ;  and, 
being  so  created  since  the  adop- 
tion of  the  constitution  of  1846, 
the  legislature  was  not  restrained 
in  directing  how  they  should  be 
filled;  and  might  even  make  the 
appointment  itself,  as  it  assumed 
to  do  in  this  case  by  the  act  of 
Aprils,  1867,  enacting  that  "the 
terjn  of  office  of  the  persons  now 
severally  discharging   the  duties 
and  exercising  the  powers  of  presi- 
dent commissioner,  assistant  com- 
missioner and  chief  engineer  com- 
missioner of  the  Croton  aqueduct 
department,   is  hereby  fixed  for 
the  term  of  five  years,  from  the 
first  day  of  January,  1867,"  &c. 
(Id.) 

3.  The  officers  within  the  second  sec- 
tion of  the  tenth  article  of  the 
constitution  of  1846  must  be  cre- 
ated directly  by  the  constitution 
or  by  the  statute.     There  has  been 
no  statute  found  nor  referred  to 
creating    this    Croton    aqueduct 
board  until  the  act  of  April  llth, 
1849,  and  it  follows  that  these  offi- 
ces were  created  since  the  consti- 
tution of  1846  went  into  effect, 
and  that  they  do  not,  consequently, 
fall  under  this  restrictive  clause. 
(Id.) 


4.  Also,  held,   that  that  portion*  of 
the  act  of  the  legislature  of  May 
4,  1866,  entitled  "An  act  to  enable 
the  board  of  supervisors  of  the 
county    of    New    York    to  raise 
money  by  tax  for  the  use  of  the 
corporation   of  the  city  of  New 
York,  and  in  relation  to  the  ex- 
penditure   thereof,"    which    con- 
tained   the    following    provision: 
"The engineer  and  assistant  com- 
missioner of  the  Croton  aqueduct 
department,   now  in  office,  shall 
continue  in  office  for  the  term  of 
three  years  from  and  after  the  pas- 
sage of  this  act;  and  any  vacancy 
in  their  number  shall  be  filled  by 
the  members  of  the  board  remain- 
ing in  office,"  comes  in  conflict 
with  section  16,  article  3  of  the 
constitution  of  the  state,  and  is 
void.    (Id.) 

5.  This  court  reversed  the  judgment 
of  the  supreme  court,  which  was 
in  favor  of  the  relator  (GROVEB, 
J.,  dissenting);  and,  subsequently, 
on  stay  of  remittitur,  and  special 
application  by  the  relator,  granted 
a  new  trial.     (Id.) 

6.  On  the  second  trial,  before  BRADY, 
J.,   held,  that,  on  looking  at  the 
question   as  res  nova,  the  act  of 
1867  is  in  contravention  of  section 
2  of  article  10  of  the  constitution. 
The  president  of  the  Croton  aque- 
duct department    was  an   officer 
within  the  authority  given  by  the 
act   of   1842;   and,   having    been 
designated  by  ordinance  under  that 
act,  the  position  was  an  office  cre- 
ated by  act  of  the  legislature.  (Id.) 

7.  It  was  not  destroyed  by  the  act  of 
1849,  or  so  changed  by  its  provi- 
sions that  its  identity  was  lost.    It 
continued,  and  was  recognized  by 
that  act  and  extended  by  it.    (Id.) 


CONTRACT. 

1.  Where  defendants,  wholesale  ice 
dealers,  enter  into  a  written  con- 
tract with  the  plaintiffs,  retail  ice 
dealers,  for  the  sale  and  delivery 
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to  the  latter  of  a  certain  amount 
of  ice  in  one  year,  at  a  stipulated 
price,  and  the  contract  provides 
"that,  in  case  of  the  inability  of 
the  defendants  to  lay  up  a  full 
supply  of  ice,  or  other  casualties, 
then  the  defendants  are  bound 
only  to  deliver  to  the  plaintiffs 
such  proportion  of  the  above 
amount  during  such  year  as  the 
quantity  of  ice  laid  up  be  to  their 
full  supply: " 

And,  under  this  clause,  the  de- 
fendants inform  the  plaintiffs  that 
they  had  been  unable  to  lay  up  a 
full  supply  of  ice  for  that  year, 
and,  upon  measurement  of  the 
whole  amount,  the  plaintiffs  were 
entitled  only  to  twenty-nine  thirty- 
thirds  per  cent  of  the  amount 
stipulated  to  be  delivered  as  their 
proportion,  and  thereupon  pro- 
cured from  the  plaintiffs  a  de- 
feasance, or  modification  of  the 
contract,  to  .that  extent  (the  plain- 
tiffs not  then  having  the  means  of 
ascertaining,  other  than  the  de- 
fendants' statement,  the  correct- 
ness of  such  information), 

When,  in  fact,  the  defendants 
had  then  their  full  and  usual  sup- 
ply of  ice,  but  claimed  that  the 
amount  of  new  ice  which  defend- 
ants had  received  and  laid  in  from 
two  different  sources  was  the  sup- 
ply to  which  the  plaintiffs  were 
limited,  when  no  limitation  of  the 
quantity,  nor  the  obtaining  of  it 
from  any  particular  source,  was 
mentioned  in  the  agreement : 

The  defendants  not  only  grossly 
violated  their  contract,  but,  in 
doing  it,  perpetrated  a  palpable 
fraud  on  the  plaintiffs  in  procur- 
ing from  them  a  modification  of 
the  contract  accepting  a  portion 
of  the  ice,  when  they  were  justly 
entitled  to  their  full  amount. 
(Kemp  agt.  Knickerbocker  Ice  Co., 
ante,  31.) 

2.  The  damages  to  which  the  plain- 
tiffs are  properly  entitled  to  re- 
cover of  the  defendants  for  the 
breach  of  the  contract  is  the  dif- 
ference between  the  contract-price 
and  the  market-price  on  the  ice 


not  delivered  under  the  contract 
at  the  time  of  the  breach.     (Id.) 

• 

3.  In  the  contract  was  a  clause,  in 
substance,  that  the  plaintiffs  agree 
to  pay,  and  the  defendants  to  for- 
feit, one  dollar  for  each  ton  of  ice 
unaccepted  or  undelivered.     This 
sum  of  one  dollar  thus  agreed  to 
be  paid  on  the  one  part  and  for- 
feited on  the  other,  must  be  re- 
garded as  a  penalty  for  a  forfeit- 
ure, and  not  as  stipulated  damages 
for  a  breach  of  the  contract,    (fd.) 

4.  Where  one  party  agreed  with  an- 
other to  accept  the  drafts  of  a 
third  person,  in  consideration  that 
the  one  should  purchase  and  pay 
for  seed  to  be  manufactured  for 
their  joint  benefit,  the  seed  to  be 
purchased  on  the  order  of  such 
third  person,   the  forbidding  by 
the  party  obligated,  of  such  third 
person  to  draw  the  draft,  the  seed 
having  been  purchased  and  paid 
for,  accompanied  by  a  declaration, 
that    he    would    not    accept   the 
drafts  if  drawn,  is  a  breach  of  the 
contract.    A  positive  declaration 
of  an  intention  not  to  perform 
such  contract  is  a  breach  thereof. 
( Wills  agt.  Simmonds,  ante,  48.) 

5.  When,  however,  a  person  agreed 
to  accept   drafts  drawn    for  the 
seed,  after  the  same  should  have 
been  delivered  in  Boston,  his  decla- 
ration that  he  would  not  accept, 
made  while   the    seed    was    still 
afloat  upon  the  sea,  and  before  ar- 
rival, is  not  a  breach,  as  there  was 
a  locus  penitential.     (Id  ) 

6.  Where  the  plaintiff  claims  a  re- 
formation of  the  contract,  and  the 
evidence   on    his    behalf    clearly 
shows  that  he  signed  the  contract 
in  writing,  with  a  full  knowledge 
of  all    its    particulars  —  that  the 
contract  in  its  contents  was  what 
he  knew  it  to  be,  his  application 
for  a  reformation  will  be  denied. 
(Treacy  agt.  Hecker,  ante,  69.) 

7.  Where  the  plaintiff  claims  that 
the  contract  should  be  set  aside 
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because  fraud  on  the  part  of  the 
defendants  induced  him  to  exe- 
cute it,  he  must  fail  in  his  applica- 
tion, where  it  appears  that  he  has 
acted  upon  the  contract  after  the 
time  he  knew  that  defendants  in- 
tended to  hold  him  to  the  per- 
formance of  its  provisions.  (Id.) 

8.  Nor  can  it  be  sustained  on  the 
ground  of  fraud,   by  reason  of 
certain  alleged  promises  made  in 
behalf  of  the  defendants,  before 
the  execution  of  the  contract,  that 
the  defendants  would  not  hold  the 
plaintiff    to   the   performance  of 
certain  stipulations  in  the  written 
contract.      Because    a    person  is 
conclusively  bound  to  know  the 
law,  that  oral  promises  are  merged 
in  a  written    contract    made    in 
reference  to  the  same  subject,  and 
especially  where  both  parties  are 
on  a  level,  with  equal  knowledge 
of  the  facts.    (Id.) 

9.  The    proposition    that  where  a 
contract  for  work,  labor  and  ser- 
vices has  been  procured  by  an 
illegal  and  unlawful  combination 
to  put  up  the  price,  the  party  for 
whom  the  work  is  done  can,  with 
full  knowledge  of  such  combina- 
tion, require  and  demand  its  per- 
formance,  voluntarily  and    with 
full    knowledge    pay    the    stipu- 
lated price,  and  then  in  an  action 
recover    his  damages,  which,  of 
course,  is  the  difference  between 
the  price  which  the  contract  calls 
for    and    the  sum  for   which  it 
could  have  been  let  had  such  com- 
bination not   existed,  cannot  be 
maintained.    (People  agt.  Stephens, 
ante,  235.) 

10.  When    the    party  complaining 
directs    and    requires   the  fulfill- 
ment of  such  contract,  he  stands 
before  the  court  asking  compen- 
sation for  .his  own  folly,  and  re- 
dress for  a  grievance  which  he  has 
himself  created,  a  redress  to  which 
he  is  not  entitled,  because  he  has 
himself  directed  such  fulfillment. 
(Id.) 


11.  The  state,  as  a  party  to  such 
contract,  acts  through  its  legally 
constituted  officers,  whose  powers 
are  plainly  defined  by  law,  and 
within  these  powers  actually  con- 
ferred  upon   such   officers,   their 
action  is  as  obligatory  upon  the 
parties  whom  they  represent  as 
that  of  the  agent  of  the  private 
citizen.    (Id.) 

12.  Matters  bearing  upon  the  execu- 
tion, the  interpretation  and  the  val- 
idity of  a  contract  are  determined 
by  the  law  of  the  place  where  the 
contract  is  made.      (Scudder  agt. 
Union  National  Bank  of  Chicago, 
ante,  339.) 

13.  Matters  connected  with  its  per- 
formance, are  regulated  by  the  law 
prevailing  at  the  place  of  perform- 
ance.    (Id.) 

14.  Matters  respecting  the  remedy, 
such  as  the  bringing  of  suits,  ad- 
missibility  of  evidence,  statutes  of 
limitation,  depend  upon  the  law 
of  the    place  where  the    suit  is 
brought.     (Id.) 

15.  A  parol  promise  to  accept  a  bill 
of  exchange  drawn  and  discount- 
ed in  the  state  of  Illinois  upon  a 
firm  residing  and  doing  business 
in  the  state  of  Missouri,  is  good 
and  binding    upon    the  drawees 
under  the  laws  of   the  state  of 
Illinois.     (Id.) 

16.  Where  a  general  engagement  of 
a  servant,  "at  a  salary  of  fifteen 
hundred  dollars  a  year,  payable 
weekly,"  unaffected  by  any  other 
considerations  growing  out  of  the 
custom  of  the  place,  the  conduct 
of  the  parties,  or  other  extraneous 
evidence  disclosing  a  contrary  in- 
tention, constitutes  a  contract  of 
hiring  for  the  year.    (Sleeker  agt. 
Johnson,  ante,  380.) 

17.  Where  both  defendants  were  pre- 
sent and  took  part  in  the  contract 
of  hiring  the  plaintiff,  which  the 
plaintiff  testified  was  for  one  year 
at  the  rate  of  $1,500,  payable  week- 
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ly,  and  one  of  the  defendants  tes- 
tified that  he  "  made  the  engage- 
ment with  the  plaintiff  at  the  rate 
of  fifteen  hundred  dollars  a  year, 
payable  every  week;  I  made  no 
yearly  engagement  with  him.  He 
agreed  to  come  to  us  at  a  salary  of 
fifteen  hundred  dollars  a  year, 
payable  weekly." 

Held,,  that  it  appearing  that  the 
other  defendant  was  within  reach, 
and  whose  evidence  could  be  pro- 
cured, but  was  not  produced  on 
the  trial  as  a  witness,  the  jury  had 
a  right  to  infer  that  his  non-pro- 
duction was  caused  by  the  fact 
that  his  evidence  would  not  be 
beneficial  to  the  defendants.  (Id.) 

18.  A    customer    who    deals    with 
stock-brokers    is    estopped   from 
disputing  the  high  rates  of  com- 
missions charged  against  him  for 
raising  money  to  carry  his  stocks 
in    a    stringent    money    market, 
where  he  is  informed  of  their  cus- 
tom in  that  respect  at  the  begin- 
ning of  their  dealings,  and  is  kept 
informed  at  short  intervals  of  the 
daily  state  of  his  accounts  with 
them,  to  which  he  makes  no  ob- 
jection until  called  upon  to  pay 
up.     (Robinson  agt.  Norris,  ante, 
443.) 

19.  Neither  is  the  customary  objec- 
tion   tenable,    that    the    brokers 
acted  as  his  agents  in  borrowing 
the    money,    and,  therefore,    he 
owed  the  principals  who  loaned 
the  money  and  not  the  agents; 
because  no  rule  is  better  settled 
than  that  if  an  agent  pays  out 
money  for  his  principal  he  may 
8ue  and  recover  the  sum  so  paid 
from  the  principal.     (Id.) 

20.  Although  the  court  of  appeals 
has  decided  that  no  custom  among 
brokers    can    deprive  parties    of 
rights  which  the  law  gives  them, 
they  have  not  decided  that  those 
rights    may   not    be   waived    by 
agreement.     (Id.) 

21.  Therefore,  where  the  customer, 
at  the  commencement  of  his  deal- 


ings with  the  firm  of  brokers,  de- 
posits with  them  money  with  an 
order  to  purchase  stocks,  &c.,  on 
his  account,  and  receives  from 
them  an  agreement  for  his  signa- 
ture saying,  "  we  herewith  inclose 
our  usual  customer's  agreement 
for  your  signature,"  and  he  signs 
and  returns  the  same  to  them, 
which  agreement  authorizes  the 
brokers  to  sell  at  their  discretion, 
at  the  brokers'  board  or  else- 
where, or  at  public  or  private 
sale,  with  or  without  advertising, 
and  without  prior  demand  of  any 
kind  upon  or  notice  to  the  cus- 
tomer of  the  time  and  place  of 
sale,  all  or  any  gold,  stocks,  prop- 
erty, things  in  action  or  collateral 
securities  held  by  them  and  be- 
longing to  the  customer,  the  latter 
is  bound  by  the  terms  of  the 
agreement  —  and  would  have  been 
bound  though  he  had  never  signed 
it  or  given  any  assent  to  it,  if  he 
subsequently  gave  orders  under  it. 
(Id.) 

22.  Where  the  customer  never,  by 
any  act  of  his,  showed  that  he  in- 
tended to  close  his  accounts  with 
the  firm,  there  never  having  been 
any  formal  closing  of  it,  although 
it  might  have  been  balanced  for  a 
few  days,  he  is  not  authorized  to 
claim  that  the  dealings  were  con- 
fined to  one  specific  purchase  of 
bonds,   which    account  was  bal- 
anced, but  the  bonds  were  never 
delivered  up  to  him  by  his  order  or 
request,  but  retained  by  the  firm  as 
security  for  any  future   margin, 
and  were  eventually  sold  by  them 
to  satisfy  it.    (Id.) 

23.  The  plaintiff  sold  defendants  a 
quantity  of  potatoes;  the  defend- 
ants, after  loading  a  part  of  them 
on  their  boat,  refused  to  take  the 
remainder.    The  plaintiff  brought 
an  action  to  recover  the  contract- 
price  of  all  the  potatoes  sold.    The 
defendants,  upon  the  trial,  offered 
to  prove  that  the  plaintiff  repre- 
sented, at  the  time  of  the  sale,  that 
the  potatoes  were  good,  merchant- 
able and  sound,  and  that  they  were 
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then  ignorant  of  their  condition 
in  that  regard;  that  a  large  portion 
of  them  were  unsound,  and  their 
actual  condition  was  not  discov- 
ered until  they  had  loaded  a  quan- 
tity of  them  into  their  boat,  and 
mixed  them  with  others  of  good 
quality,  when  they  immediately 
informed  the  plaintiff  of  that  fact, 
offered  to  take  such  as  were  good, 
and  offered  to  pay  full  contract- 
price  for  those  taken,  but  the 
plaintiff  insisted  that  if  they  took 
the  good  ones  they  must  take  all, 
and  forbid  the  taking  of  any  more 
unless  they  would  take  all.  Where- 
upon the  defendants  took  no  more. 
This  evidence  the  court  refused 
to  receive,  on  the  ground  that  the 
defendants  could  not  rescind  the 
contract  in  part,  but  in  toio,  which 
could  only  be  done  by  returning 
the  potatoes,  or  offering  to  return 
them.  Held,  that  the  refusal  to 
receive  such  evidence  was  errone- 
ous. That  even  admitting  that  it 
was  no  ground  for  the  defendants, 
as  regarded  a  rescission  of  the  con- 
trast and  consequent  discharge 
from  liability  for  the  potatoes  not 
taken  by  them,  still  the  evidence 
should  have  been  admitted  accord- 
ing to  the  offer,  as  a  case  would 
have  been  made  out  for  the  jury 
on  the  subject  of  the  warranty; 
and  whether  the  contract  was  one 
of  present  sale,  or  was  executory, 
made  no  difference  as  to  the  de- 
fendants' rights  upon  the  alleged 
breach  of  warranty,  for  if  the  de- 
fendants were  held  to  answer  for 
the  purchase-price  under  the  con- 
tract of  sale,  they  could  insist  on 
the  breach  of  warranty  by  way  of 
recoupment  of  damages  therefor, 
without  return  of,  or  offering  to 
return,  the  potatoes  taken.  (Nichols 
agt.  Townsend,  7  Hwn,  375.) 

24.  Where  a  party  is  engaged  to  super- 
intend a  job,  to  act  instead  of 
another  in  selecting  materials  and 
paying  employes,  he  is  entitled  to 
a  reasonable  compensation,  and  to 
be  paid  his  disbursements;  and, 
if  the  work  has  not  been  done 
according  to  the  plans,  any  inju- 
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rious  departure  therefrom  would 
affect  the  quantum  of  his  recovery, 
but  would  not  prevent  his  recover- 
ing what  his  services  were  worth. 
When  the  right  to  compensation 
does  not  depend  on  the  value  of 
the  work  when  done,  the  evidence 
of  experts  as  to  its  value  and  the 
number  of  days  consumed  in  doing 
it  is  not  admissible. 

The  time  required  to  do  a  partic- 
ular work  is  not  a  matter  of  skill 
or  science.  (Payne  agt.  Hodge,  7 
Hun,  612.) 

25.  Where  a  party  testifies  that  he 
made  certain  entries  in  his  book 
in    accordance    with    statements 
made  to  him  by  others,  and  such 
others  testify  that  the  facts  were 
correctly  given  to  him  and  that  he 
entered  them,  such  evidence  is  not 
necessarily  hearsay,  and  is  admis- 
sible.    It  makes  no  difference  how 
the  truth  of  the  fact  stated  in  the 
entry  is  proved,  whether  by  the 
one  who  made  the  entry  or  by  the 
one  who  gave  him  the  facts  which 
he  entered.    (Id.) 

26.  An  entry  is  not  incompetent  evi- 
dence because  of  a  fact  not  within 
the  personal  knowledge    of   the 
person  making  it.     It  is  enough  if 
it   appears  that   such  entry  rests 
upon  knowledge  and  not  hearsay, 
and  is  proved  to  have  been  cor- 
rectly made.     (Id.) 

27.  In  February,  1873,  a  verbal  agree- 
ment was  made  in   Germany,  by 
which  the   defendant's  firm   em- 
ployed the  plaintiff  to  work  for 
one  year  from  the  following  May, 
at  two  dollars  and  fifty  cents  per 
day.     Held,  that  as  the  parties  in- 
tended  the   contract   to   be    per- 
formed in  this  state,  it  was  gov- 
erned by  the  laws  thereof,   and 
was,  therefore,  void  by  the  statute 
of  frauds.      (Turnow   agt.    Hoch- 
stadter,  7  Hun,  80.) 

28.  Upon  the  trial   of    this  action, 
brought   to   recover  for    services 
rendered  under  this  contract,  the 
court  charged,  that  the  plaintiff, 
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by  coming  to  this  country  and 
commencing  work,  in  legal  effect, 
said  to  the  defendant,  "If  I  work 
for  you,  it  must  be  for  a  year,  at 
two  dollars  and  fifty  cents  per 
day,"  and  that  the  defendants,  by 
their  silence,  accepted  the  offer. 
Held,  that  this  was  error;  that  the 
court  erred;  that  the  most  that 
could  be  claimed  was,  that  it  was 
a  partial  performance  of  the  con- 
tract, which  did  not  take  it  out  of 
the  statute,  or  furnish  satisfactory 
evidence  of  a  renewal  of  the  con- 
tract. (Id.) 

29.  Upon  the  trial  the  plaintiff  was 
allowed  to  amend  his  complaint, 
so  as  to  recover  the  actual  value 
of  the  services  rendered  by  him  to 
the  defendant,  on  the  ground  that 
as  the  contract,  upon  which  the 
action  was  brought,  was  void,  he 
was  entitled  to  recover  the  value 
of  the  services  actually  rendered. 
Held,  that  this  was  proper.     That 
it  was  not  substituting  a  new  cause 
of  action,  but,  in  legal  effect,  con- 
forming the  pleadings  to  the  facts. 
(Id.) 

30.  A  board,  authorized  by  law  to 
make  contracts  by  publishing  for 
proposals  for  the  work  to  be  done 
for  two  weeks,  and  by  giving  the 
contract  to  the  lowest  bidder,  has 
no  authority,  after  the  bids  have 
been  opened,  to  materially  alter 
the  contract  by  adding  a  clause 
thereto,  and  then  award  the  con- 
tract to  one  of  the  original  bidders, 
without  a  new  advertisement  for 
proposals.     (Dickinson  agt.  City  of 
Poughkeepsie,  7  Hun,  1.) 


COSTS. 

1.  This  action  was  brought  by  the 
executrix  and  executor  of  the  de- 
ceased to  obtain  a  construction  of 
his  will,  the  complaint  alleging 
that  the  defendants  claimed  the 
trusts  thereby  created  to  be  void, 
and  that  they  threatened  to  bring 
a  partition  suit.  The  special  term 
upheld  the  trust  and  gave  costs 


and  an  extra  allowance  to  the 
plaintiffs  and  to  each  of  the  de- 
fendants, some  of  whom  were 
adults  and  others  infants.  Held, 
that  costs  and  allowance  to  the 
adult  defendants  could  not  be  sus- 
tained, nor  could  the  allowance 
to  the  infant  defendants.  (Provost 
agt.  Provost,  1  Hun,  81.) 

2.  An  attachment  having  been  issued 
and  afterward  vacated  upon  the 
defendant  giving  a  bond,  field,  that 
an    additional    allowance,    under 
sections  308  and  309  of  the  Code, 
was  properly  based  upon  the  a- 
mount  of  the  bond,  which  took 
the  place  of  the  attached  prop- 
erty.     (Hanover   National    Bank 
agt.  Linneworth,  7  Hun,  233.) 

On  appeal  to  county  court  from  a 
judgment  in  a  justice's  court.  (See 
Groux  agt.  McCrum,  7  Hun,  8.) 

Of  executor  —  discretionaiy  —  when 
not  allowed  by  court  not  chargea- 
ble against  estate.  (See  Jacques 
agt.  Elmore,  7  Hun,  675.) 

Extra  allowance  —  when  property 
affected  by  suit  so  as  to  constitute 
basis  for.  (See  People  agt.  N.  T. 
&  Staten  Island  Ferry  Co. ,  7  Hun, 
105.) 

3.  Where  the  answer  in  an  action 
sets  up  a  counter-claim  and  the 
case  results  in  a  judgment  for  de- 
fendant for  a  balance  found  due 
him,  he  is  not  limited,  under  sec- 
tion 309  of  the  Code,  to  an  extra 
allowance  of  five  per  cent  upon 
the  amount  of  the  recovery,  but 
the  allowance  may  be  based  upon 
the  amount  claimed  by  plaintiff. 
(VUmar  agt  ScJiall,  61  N.  T.,  564.) 

4.  Section  371  of  the  Code,  regulat- 
ing costs  on  appeal  from  justice's 
court,  applies  to  all  cases  without 
regard    to    the    question     as    to 
whether  a  new  trial  is  to  be  had 
in  the  appellate    court    or    not. 
(Bigsby  agt.    Warden,  62  N.    T., 
27.) 
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6.  Plaintiff  recovered  a  judgment  in 
justice's  court  for  $100.  Defend- 
ant appealed,  stating*  in  his  notice 
as  one  ground  of  appeal  that  the 
judgment  should  have  been  more 
favorable  to  him  in  this  :  that  "  it 
should  not  have  been  for  a  larger 
amount  than  ten  dollars. "  Plain- 
tiff recovered  in  the  county  court 
eighty-three  dollars  and  eighty- 
eight  cents.  Held,  that  the  notice 
was  a  sufficient  compliance  with 
that  provision  of  said  section  re- 
quiring the  appellant,  if  he  claim 
the  amount  of  the  judgment  to  be 
less  favorable  than  it  should  have 
been,  to  "state  what  should  have 
been  its  amount,"  and  that  de- 
fendant was  entitled  to  costs.  (Id.) 

6.  In  an  action  to  foreclose  a  me- 
chanic's   lien,    plaintiff    claimed 
judgment  for  $527.63;  the  owner 
alone  appeared  and  served  an  offer 
under  the  Code  (sec.  385)  that  plain- 
tiff   might    take    judgment    for 
$226.50.     By  the  judgment  it  was 
adjudged  that  plaintiff  had  a  lien 
for  $202.16.     Held,  that  the  claim 
against  and  the  offer  by  the  owner 
were  not  affected  by  the  question 
as  to  whether  a  personal  judgment 
might  have  been  obtained  against 
other  parties  ;  that  the  offer  was, 
in  effect,  that  the  lien   might  be 
enforced  for  the  sum  specified; 
that  a  more  favorable  judgment 
was  obtained  ;  and,  therefore,  that 
defendant  was  entitled  to    costs 
accruing  after  the  offer.     (Lum- 
bard   agt.  S.,  B.  &  N.    Y.  R.  B. 
Co.,  62  N.  F.,290.) 

7.  The  judgment  below  was  for  the 
full  amount  of  plaintiff's  claim;  it 
was  modified  upon  appeal  to  this 
court  by  reducing  it  to  the  amount 
specified.  The  offer  did  not  appear 
in  the  appeal  papers  and  the  judg- 
ment as  modified    was    affirmed 
without  costs  ;  the  remittitur  was 
filed  and  made  the  judgment  of 
the    court    below;    a    motion    to 
amend  the  remittitur  was  made 
and  denied.     Held,  that  the  effect 
of  the  modification  was  the  same 
as  though  the  judgment  had  been 


originally  rendered  for  the  re- 
duced amount;  that  this  court  had 
no  power  to  deprive  the  defendant 
of  the  statutory  benefit  of  the 
offer;  and  that  its  action  did  not 
prevent  the  court  below  from  giv- 
ing effect  to  such  offer,  but  by  im- 
plication was  subject  to  the  en- 
forcement of  defendant's  statutory 
rights.  (Id.) 

.  Under  section  309  of  the  Code, 
as  amended  in  1870,  an  extra  al- 
lowance of  five  per  cent  for  costs 
is  not  authorized  in  an  action 
for  the  foreclosure  of  a  mort- 
gage; the  allowance  is  governed 
by  section  308,  save  where  the 
case  is  difficult  or  extraordinary 
and  a  defense  is  interposed  or 
trial  had  ;  then,  by  section  309, 
the  court  may  make  an  allowance 
not  exceeding  two  and  a-half  per 
cent.  (Hunt  agt.  Chapman,  62. 
N.  F.,333.) 

.  Extra  allowances  for  costs,  within 
the  limits  prescribed  by  the  Code, 
are  in  the  discretion  of  the  court 
of  original  jurisdiction,  and  the 
exercise  of  this  discretion  cannot 
be  reviewed  here.  (Krekeler  agt. 
Bitter,  Q2  N.  Y.,  372.) 


COUNSEL  FEES. 

1.  Where  the  relation  of  attorney  and 
client  exists  the  courts  regard  their 
dealings,  through  which  import- 
ant advantages  are  secured  from 
the  client,  with  a  great  degree  of 
suspicion.  They  are  considered 
to  be  the  result  of  the  controlling 
influence  of  the  attorney  or  coun- 
sel over  the  client,  and  in  order  to 
entitle  them  to  be  sustained  evi- 
dence is  required  which  will  re- 
move or  overcome  that  inference. 
The  presumption  is  against  the 
fairness  and  validity  of  the  trans- 
action, and  the  party  claiming  the 
advantage  is  required  to  rebut  the 
presumption  before  he  will  be  at 
liberty  to  retain  and  enjoy  the 
benefits  of  the  transaction.  ( White- 
head  agt.  Kennedy,  1  Hun,  230.) 
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COUNTER-CLAIM. 

1.  Where  one  defendant  is  sued  upon 
an  individual  liability,  he  cannot 
set  up  as  a  counter-claim  a  claim 
which  he  holds  jointly  with  an- 
other against  the  plaintiff.     (Bald- 
win agt.  Briggs,  ante,  477.) 

2.  In  an  action  to  enforce  a  right  to 
a  name  indicating  where  an  es- 
tablished business  is  carried  on, 
and  to   restrain  its    violation,   a 
counter-claim  on  the  part  of  de- 
fendant alleging  that  he  is  himself 
the  owner  of  the  name ;  that  plain- 
tiff has  wrongfully  used  it,  and 
asking  that  plaintiff  be  restrained 
from  such  use,  and  be  required  to 
pay  damages  for  the  infringement 
of  the  defendant's  right  thereto  is 
proper,  and  if  the  allegations  are 
sustained,  defendant  is  entitled  to 
the  relief  sought.     It  is  a  cause 
of  action  connected  with  the  sub- 
ject of  the  action  set  forth  in  the 
complaint,  and  so  falls  within  the 
definition  of  a  counter-claim,  as 

Siven    by    the    Code    (sec.    150). 
LX>TT,  Ch.  O.,  and  EARL,  C.,  dis- 
senting.)    (The  G.    &  H.  M.  Co. 
agt.  Hall,  61  N.  Y,  226.) 


COURT  OF  EQUITY. 

Distribution  of  moneys  in  court  — 
.  execution,  a  lien  before  levy  — 
when  a  levy  is  prevented  by  the 
action  of  the  court  —  duty  of  court 
to  protect  judgment  creditor.  (See 
Stewart  agt.  Beak,  7  Hun,  405.) 


COURTS. 

1.  Jurisdiction  in  an  inferior  court 
cannot  be  established  by  its  as- 
sumption thereof,  however  long 
continued,  without  a  compliance 
with  the  statutory  prerequisites. 
(Van  Loon  agt.  Lyons,  61  N.  Y., 
22.) 

COVENANT. 

1.  Where  the  defendant  covenanted 
to  build  a  stable  for  the  plaintiff  in 


a  certain  manner,  and  that  "the 
stable  shall  be  constructed  to  cor- 
respond of  like  Philadelphia  brick, 
with  like  trimmings ;  there  shall  be 
no  openings  in  the  sidewalk  in 
front  of  the  stable  which  shall  be 
used  only  as  a  private  stable,  and 
shall  be  so  managed  as  to  leave 
the  street  in  front  .of  it  free  from 
stable  rubbish  or  unnecessary  an- 
noyance of  any  kind:" 

Held,  that  there  being  left  an 
opening  in  front  of  the  stable  some 
five  feet  wide,  would  be,  if  it  was 
in  the  sidewalk,  a  breach  of  the 
covenant.  But  the  evidence  show- 
ed that  the  opening  was  inside  the 
line  of  fence  adopted  by  the  own- 
ers of  all  the  lots  from  the  Third 
to  Lexington  avenue;  that  no  part 
of  the  opening  was  within  the 
boundaries  of  the  sidewalk.  (Por- 
ter agt.  Waring,  ante,  295.) 

2.  A  "  sidewalk  "  defined.     (Id.) 

See  PAROL  AGREEMENT. 

Forty  agt.  Farrell,  ante,  497. 


CREDITOR'S  SUIT. 

The  remedy  by  execution  must  be 
exhausted  upon  all  judgments  for 
the  recovery  of  money,  both  in 
legal  and  equitable  actions,  before 
a  creditor's  suit  can  be  instituted. 
(See  Hitter  agt.  Miller,  7  Hun,  208.) 


CROTON  AQUEDUCT  DEPART- 
MENT. 

See  CONSTITUTIONAL  LAW. 

People  ex  rel.  Bradley  agt.  Stevens, 
ante,  103. 


DAMAGES. 

Measure  of,  for  fraudulent  represen- 
tations made  by  an  infant.  (See 
Heath  agt.  Mahoney,  7  Hun,  100.) 

Board  of  assessors  —  power  of  to 
award,  for  change  of  grade  —  who 
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entitled  to  under  section  3,  chap- 
ter 52  of  1852.  (See  People  ex  rel. 
Kurzman  agt.  Green,  7  Hun,  231.) 

Arising  from  refusal  to  accept  mer- 
chandise under  contract — Meas- 
ure of —  sale  by  vendor  for  bene- 
fit of  vendee  —  how  soon  it  must 
be  made.  (See  Smith  agt.  Pettee, 
7  Hun,  334.) 

Where  on  a  sale  of  cabbage  seed, 
which  although  properly  planted 
and  cultivated  produced  plants  of 
a  worthless  variety  —  held  plain- 
tiffs were  entitled  to  recover  all 
their  damages,  including  gain  pre- 
vented. (See  White  agt.  Miller,  7 
Hun,  427.) 

Evidence  —  when  admissible  to 
prove  a  breach  of  warranty  in  a 
contract,  for  the  purpose  of  a  re- 
coupment of  damages,  but  not  for 
a  rescission  of  the  contract.  (See 
Nichols  agt.  Townsend,  7  Hun,  375.) 

Evidence  in  an  action  of  slander 
of  a  reiteration  of  the  slander  on 
an  occasion  other  than  that  al- 
leged in  the  complaint  is  admissi- 
ble for  the  purpose  of  enhancing 
the  damages.  (See  Distin  agt. 
Hose,  7  Hun,  83.) 

Nuisance  —  what  amount  of  dam- 
age is  necessary  to  enable  party 
to  maintain  action  to  abate.  (See 
De  Laney  agt.  Blizzard,  7  Hun,  7.) 

Measure  of,  on  sale  of  a  canal  boat, 
which  was  proved  to  be  unfit  to 
navigate  the  canal.  (See  Zuller 
agt.  Rogers,  7  Hun,  540.) 

See  CONTRACT. 

Kemp  agt.  Knickerbocker  Ice  Co., 
ante,  31. 


DEFENSES. 

1.  Where  a  party  who  wrongfully 
takes  the  property  of  another  after- 
ward procures  it  to  be  seized  and 


sold  under  process  in  his  own  fa- 
vor, this  affords  him  no  protection 
and  is  no  defense  in  an  action 
against  him  for  the  wrong.  ( Wehle 
agt.  Butler,  61  N.  T.,  245.) 

2.  Where  an  insurance   company, 
after  a  loss,  has  adjusted  the  claim 
therefor  and  has  agreed  to  pay  a 
certain  sum  in  consideration  of  the 
surrender  by  the  assured  of  his 
policy,  in  an  action  to  recover  the 
amount  so  agreed  to  be  paid,  the 
company  cannot  avail  itself,  as  a 
defense,  of  a  clause  in  the  policy 
limiting  the  time  within  which  an 
action  can  be  brought  thereon  ; 
the  action  is  not  upon  the  policy 
but  the  independent  agreement. 
(Smith  agt.  G.  F.  Ins.  Co.,  62  N. 
T.,  85.) 

3.  Nor  can  it,   in    the  absence  of 
fraud,  set  up  a  breach  of  warranty 
as  a  defense,  though  ignorant  of 
such  breach  at  the  time  of  the 
agreement;  the  time  for  investiga- 
tion as  to  breaches  of  warranty  is 
when  a  claim  is  made,  and  if  the 
company  elects  to  adjust  the  claim 
this  operates  as  a  waiver  of  any 

•  warranty,  and  it  cannot  afterward 
retract  or  avail  itself  of  an  alleged 
breach.  (Id.) 

4.  In  the  absence  of  fraud  a  vendee 
of  personal  property  cannot  set  up 
a  defect  of  title  in  his  vendor  and 
a  notice  of  claim  by  a  third  person 
as  a  defense  to  an  action  for  the 
purchase    money,  unless  he  has 
either   returned   the   property  to 
the  vendor,  has  had  his  possession 
interfered  with,  has  had  a  recovery 
against  him  by  the  claimant,  or 
has  paid  such  claimant  for  the 
property.     (McGiffin    agt.   Baird, 
62  JV.  T.,  329.) 

5.  He  can  only  rely  upon  an  express 
or  implied  warranty  of  title,  the 
effect  of  which  is  to  guarantee  him 
against  eviction    or    injury  from 
other  parties,  and  until  this  occurs 
he  is  entitled  to  no  indemnity. 
(Id.) 
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6.  Nor  is  the  defect  of  title  available 
to  sustain  a  defense  of  want  of 
consideration,  the  vendee  having 
received  possession  with  the  indicia 
of  a  good  title  and  the  personal 
obligation  of  the  vendor.  (Id.) 


DEMURRER. 

1.  When  the  statute  declares  that 
the  form  of  proceedings  adopted 
shall  not  be  maintained  upon  the 
grounds  set  forth  in  the  complaint, 
a  demurrer,    on  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,  is  proper.    (Eno  agt.  Mayor, 
7  Hun,  320.) 

2.  A  complaint  alleging  ' '  that  the 
said    municipal    corporation  and 
the  said  Kemp  (the  owner  of  the 
adjoining  lot)  carelessly  and  neg- 
ligently allowed  and  permitted  the 
construction  of  the  said  insecure 
and  unsafe  bridge,"  whereby  in- 
jury resulted  to  the  plaintiff;  held, 
sufficient,  upon  a  demurrer  thereto 
setting  up  that  two  causes  of  ac- 
tion had  been  improperly  united. 
( Van  Wagenen  agt.  Kemp,  7  Hun, 

328.) 

To  complaint  —  an  action  brought  to 
set  aside  an  assessment  and  enjoin 
sale  of  the  road-bed  of  a  railroad 
company  —  assessed  for  benefit 
arising  from  laying  a  street  across 
its  track.  (See  N.  Y.  &  H.  R.  R. 
R.  Co.  agt.  Mormania,  7  Hun, 
652.) 

Several  defenses  —  where  a  demur- 
rer to  one  only  is  sustained  — 
proper  judgment  thereupon.  (See 
Murphy  agt.  Allerton,  7  Hun, 
650.) 

For  mis  joinder  of  parties  and  causes 
of  action.  (See  Littett  agt.  Sayre, 
7  Hun,  485.) 

When  properly  overruled  as  frivol- 
ous. (See  Barker  agt.  Seaman, 
61  .Zf.  Y.,  Mem.,  648.) 


DEPOSITION. 

1.  A  deposition  taken  under  the  pro- 
visions of  the  Revised  Statutes  for 
perpetuating  the  evidence  of  wit- 
nesses (3  R.  S.  [5th  ed.],  681-683), 
must  be  completed  before  it  can 
be  subscribed  by  the  witnesses  or 
certified  by  the  officer  taking  it. 
These  are  both  acts  which  must 
be  performed  before  any  right  to 
file  it  can  exist.     Before  the  exa- 
mination has  been  completed,  the 
deposition  cannot  regularly  be  sub- 
scribed, certified  or  filed.    (Hewlett 
agt.  Wood,  7  Hun,  227.) 

2.  An  objection  to  a  deposition  taken 
upon  commission,  that  the  witness 
failed  to  answer  certain  cross-in- 
terrogatories, should  be  raised  be- 
fore trial  upon  motion  to  suppress 
the  testimony;  a  general  objection 
upon  the  trial  to  the  admission  of 
the  deposition  upon  that  ground 
is  not  tenable.  (  Vilmar  agt.  Schatt, 
61  N.  Y.,  564.) 


DISCRETION. 

Where  the  surrogate  had  the  discre- 
tion, aud  refused  to  exercise  it,  on 
the  ground  of  want  of  power  — 
held  that  it  was  an  error,  which  it 
was  the  duty  of  the  higher  court 
to  correct.  (See  People  ex  rel.  Wright 
agt.  Coffin,  7  Hun,  608.) 


DISMISSAL. 

Of  complaint  —  where  a  case  had 
been  called  for  trial,  and  the  plain- 
tiffs proposed  to  discontinue,  and 
the  defendant  moved  to  dismiss 
the  complaint,  held,  that  the  com- 
plaint was  properly  dismissed. 
(See  Duncan  agt.  De  Witt,  7  Hun, 
180.) 

DISTRICT  COURT  (NEW  YORK 
CITY). 

1.  By  section  65  of  chapter  334  of 
the  Laws  of  1857,  it  is  enacted, 
that  the  corporation  of  the  city  of 
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New  York  shall  furnish,  at  the 
expense  of  the  city,  all  necessary 
attendance,  &c.,  for  the  district 
courts.  By  resolution  of  the  com- 
mon council,  approved  March  16, 
1870,  it  was  resolved,  "that  the 
justices  assigned  to  each  of  the 
police  and  district  courts  of  this 
city,  be  and  they  are  hereby  au- 
thorized and  empowered  to  ap- 
point a  janitor  of  each  of  said 
courts,  at  an  annual  salary  of 
$1,500."  Where  a  janitor  was  ap- 
pointed by  one  of  the  civil  justices, 
under  this  authority,  held,  that  he 
was  properly  appointed  and  enti- 
tled to  the  compensation  pre- 
scribed. (McCuttough  agt.  Mayor, 
ante,  486.) 

2.  The  duty  imposed  by  the  legisla- 
ture on  the  corporation,  in  respect 
to  such  employment  being  execu- 
tive and  ministerial,  it  can  be  ex- 
ercised as  well  through  the  author- 
ity given  to  the  civil  justices,  as 
by  a  direct  employment  by  the 
common    council  itself,    and    so 
long  as  the  purposes  of  the  act 
are  accomplished,  it  is  of  no  legal 
importance  how  the  corporation 
performs  the  duty.     (Id.) 

3.  Such  janitor  is  not  a  public  officer, 
but  a  mere  employe  or  servant, 
his  duties  being  servile   in  their 
character;  therefore,  the  provision 
of  the  charter  (chap.   335  of  1873, 
sec.  97),  by  which  it  is  provided 
that   the  salaries    of    all    officers 
paid  from  the  city  treasury,  whose 
offices  now  exist  but  are  not  em- 
braced in   any  department,  shall 
be  fixed  by  the  "board  of  appor- 
tionment," does  not  apply  to  this 
case.     (Id.) 

4.  The  distinction  between  such  a 
janitor  and  one  having  care  of 
public  buildings  under  the   com- 
missioner   of     public    works,    is 
pointed  out  bv  DANIELS,   J.,   in 
Bergen  agt.  The  Mayor  (12  N.  T. 
8.  O.  R.,  243).     (Id.) 

5.  In  order  to  give  a  district  court 
of  the  city  of  New  York  jurisdic- 


tion to  issue  an  attachment,  a 
bond  must  be  given  in  the  form 
prescribed  by  the  Revised  Statutes 
upon  the  issuing  of  an  attachment 
by  a  justice  of  the  peace  (sec.  20, 
chap.  344,  Laws  of  1857;  2  R  8., 
230,  sec.  29),  and  an  attachment  is- 
sued without  such  bond,  and  a 
judgment  founded  thereon,  are 
void.  (Van  Loon  agt.  Lyons,  61 
N.  F.,22.) 

6.  An  attachment  was  issued  by  a 
district  court  upon  affidavits  stat- 
ing the  amount  and  nature  of  the 
debt;  that  defendant  had  said  that 
she  could  not  pay,  had  disposed 
of  her  property  and  was  about  to 
depart  from  the  state  to  reside  in 
Canada;    and  averring  that  she 
was  about  to  secrete  or  dispose  of 
her  property  for  the  purpose  of 
defrauding  plaintiff.      Held,  that 
the  affidavits  were  sufficient    to 
confer  jurisdiction.     (Id.) 

7.  The  legislative  intent  in  the  pas- 
sage of  the  provision  of  the  act  of 
1872,  relating  to  courts  in  the  city 
of  New  York    (sec.  1,  chap.  438, 
Laws  of  1872),  which  declares  that 
"  there  shall  be  a  clerk  and  an  as- 
sistant clerk  in  each  of  the  district 
courts  of  said  city,  who  shall  be 
appointed  by  the  justices  of  said 
courts,"  <fcc.,  was  to  provide  for 
the  appointment  of  an  additional 
clerk  for  each  of  said  courts,  and 
to  apply  to  both  the  then  existing 
laws  relative    to    the    tenure    of 
office,  powers  and  duties  of  clerks. 
(People  ex  rel.  agt.  Huqan,  62  N. 
T.,  375.) 

8.  As  by  the  then  existing  law  (sec. 
7,   chap.   514,   Laws  of  1851)   the 
tenure  of  office  of  the   clerks  of 
said  courts  was  the  same  as  that 
of  the  justices  thereof,  a  justice 
of    one    of   said    courts    has  no 
authority  to  remove  at  pleasure  its 
assistant  clerk    appointed  under 
said  act,  and  such  a  removal  is 
illegal  and  void.     (Id.) 

9.  Under  said  provision  of  the  act  of 
1872,  the  appointment  of  the  clerk 
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and  assistant  clerk  of  a  district 
court  is  to  be  made  by  the  justice 
thereof,  not  by  the  justices  of  all 
the  courts  as  a  body.  (Id.) 


EASEMENTS. 

1.  Where  a  common  owner  of  two 
tenements  —  the  windows  of  one 
of  which  overlook  the  yard  of  the 
other  and  receive  light  and  air 
therefrom,  its  shutters  swing  out 
over  such  yard,  and  access  from 
its   fire-escapes,  which    overhang 
the  yard,  being  had  to  such  yard 
—  severs  the  same  by  conveyances 
to  different  persons,  an  easement 
in  favor  of  the  tenement  so  over- 
looking the  other,  it  being  the  one 
first  conveyed,  is  created  in  respect 
to  light  and  air,  the  swinging  of 
the  shutters,    and  access  to  and 
from    the    fire-escapes.      (Havens 
agt.  Klein,  ante,  82.) 

2.  Such  easement  is  an  apparent  one. 
The  grantee  of  the  servient  tene- 
ment, the  one  later  conveyed,   is 
deemed  to  have  actual  notice  of 
such  easement,  and  takes  his  title 
subject  thereto.     (Id.) 

3.  In    such    case    it    is    immaterial 
whether    such   severance    be    by 
deed  or    mortgage,  inasmuch  as 
"by  foreclosure    the  mortgage   is 
ripened  into  a  deed.     (Id.) 


EJECTMENT. 

1.  In  an  action  of  ejectment,  the 
plaintiffs  founded  their  title  on  a 
statutory  foreclosure,  in  which  the 
service  of  notice  of  foreclosure  on 
the  mortgagors  was  by  mail,  and 
it  did  not  appear,  except  on  in- 
formation and  belief,  that  the 
mortgagor*  resided  at  the  place  to 
which  the  envelopes  containing 
such  notices  were  addressed  and 
mailed.  Held,  that  the  proceed- 
ings in  foreclosure  were  defective. 
(Howry  agt.  Sanborn,  7  Hun,  380.) 


2.  On  the  trial  the  plaintiffs  offered 
oral  proof  supplementary  to  the 
affidavits,  to  the  effect  that  the 
mortgagors  actually  resided  at  the 
place  to  which  the  notices  mailed 
were  addressed  at  the  time  they 
were  so  mailed,  as  stated  in  the 
affidavit.    Held,  that  this  evidence 
was  inadmissible.     (Id) 

3.  On  a  foreclosure  and  sale  by  ad- 
vertisement   under    the    statute, 
there  is  no  transfer  of  title,  suffi- 
cient to  authorize  an  action  of 
ejectment  by  the  purchaser,  until 
all  necessary  affidavits  have  been 
'made  and  recorded.     The  record- 
ed affidavits  operate  as  the  statu- 
tory transfer  of  title.     (Id.) 

Action  in,  what  must  be  averred  — 
not  necessary  to  state  in  detail  the 
facts  constituting  the  estate  or  in- 
terest claimed  in  the  land,  but  the 
general  form  or  character  of  the 
estate  or  interest  must  be  averred. 
(See  Austin  agt.  Schluyter,  7  Hun, 
275.) 


ESTOPPEL. 

When  mortgagor  is  estopped  from 
pleading  usury,  by  certificate  of 
validity  of  mortgage.  (See  Dinkel- 
spiel  agt.  Franklin,  7  Hun,  339.) 


EVIDENCE. 

1.  In  an  action  brought  in  a  justice's 
court  for  trespass  caused  by  de- 
fendants' cattle  in  breaking  and 
entering  the  close  of   the  plain- 
tiff and  destroying  the   crops  of 
the  latter,  where  the  evidence  is 
sufficient  to  sustain  the  action,  a 
joint  liability  against  the  two  de- 
fendants is  prirna  facie  made  out. 
(Sickles  agt.  Gould,  ante,  22.) 

2.  Where  it  does  not  appear  that  one 
of  the    defendants  is  a    married 
woman  she  must  be  treated  as  a 
feme  sole.     If  the  defendants  claim 
a  nonsuit  on  the  ground  that  she 
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is  a  married  woman  and  has  no 
joint  interest  with  the  other  de- 
fendant in,  or  control  over,  the 
cattle  doing  the  damage,  such 
facts  should  have  been  set  up  in 
the  answer  and  proved  on  the  trial. 
(Id.) 

3.  Bare  possession  of  a   chattel  is 
sufficient    to    maintain     trespass 
against  a  wrong-doer.     Therefore 
evidence  offered  to  show  title  or 
an  interest  in  the  crops  damaged, 
in  a  third  person,  was  properly 
excluded,   it  appearing  that  the 
plaintiff  was  in  the  exclusive  pos- 
session of  the  premises  and  of  the 
property  damaged.     (Id.) 

4.  A    question    put    to    a    witness, 
"How    many    bushels    of    corn 
would  there  have  been  on  the  piece 
that  was   damaged?"  called  for 
the  opinion  of  the  witness,  and 
was   admissible   only  where   the 
witness    possessed    the    requisite 
knowledge,  and  was  able  by  ex- 
perience   to    form   an  intelligent 
judgment  from   such  experience, 
skill    or   observation,    as    to    the 
amount    of    damage    which    the 
question  called  for.     (Id.) 

5.  It  appeared  that  the  witness  was 
abundantly  qualified  to  give  such 
evidence,  and  consequently  there 
was  no  error    in  its    admission. 
(Id.) 

6.  This  action  was  brought  to  re- 
cover for  goods  sold  to  defendant, 
who  set  up  a  counter-claim,  alleg- 
ing that  the  plaintiff  had  agreed 
to  sell  him  129  dozen  sheep  skins 
at  three  dollars  and  twenty-five 
cents  per  dozen,  but  had  only  de- 
livered  ten   dozen,    whereby  the 
defendant  was  compelled  to  pur- 
chase the  remainder  at  an  increased 
price.     Upon  the  trial,  the  defend- 
ant,   after    stating    that    he   was 
forced  to  purchase  these  skins, 
testified  :  "  I  bought  a  lot  at  five 
dollars  and  fifty  cents,  which  was 
the  best  I  could  do,  and  these,  I 
admit,  were  altogether  better,  but 
I  allowed  for  it  in  my  statement 

VOL.  LI.          70 


here;  I  do  not  charge  the  differ- 
ence, which  would  be  two  dollars 
and  sixty  cents,  but  allow  for  the 
size  and  quality  of  the  skins,  and 
make  it  one  dollar  and  ninety-six 
cents."  Held,  that  this  evidence 
was  admissible  and  that  the  jury 
were  authorized  to  find  that  de- 
fendant's damage  on  each  dozen 
of  skins,  not  delivered  by  the  plain- 
tiff, was  one  dollar  and  ninety-six 
cents.  (Robertson  agt.  Schumann, 
7  Hun,  79.) 

7.  Y.,  defendant's    president,    pur- 
chased certain  shares  of  Gregory 
mining  stock  through  B.,  one  of 
defendant's  clerks,  to  whom  a  loan 
for  its  price  was  made  by  the  de- 
fendant, and  the  stock  taken  as 
collateral.  Subsequently  B.  loaned 
to  Y.  410  shares  of  Mariposa  stock, 
to  enable  him  to  meet    the  ex- 
amination of  the  affairs  of  the 
bank,  by  board  of  directors.     Y. 
delivered  both  the  Gregory  and 
Mariposa  shares  to  the  bank,  as 
collateral  to  the  loan  to  B.,  and 
the    same    was  subsequently  re- 
tained by  the  defendant.     In  this 
action,    brought    to  recover    the 
Mariposa   shares   on   the   ground 
that  they  belonged  to  plaintiff's 
testator,  and  had  been  placed  by 
him  in  B.'s  hands,  B.  was  allowed 
to  testify  against   the   defendant. 
Held,  that  this  was   error,  under 
section  399  of  the  Code;  that  B. 
was  interested  in  the  action,  as  a 
judgment   against   the  defendant 
would  relieve  him  from  liability 
for  converting  the  plaintiff 's  testa- 
tor's stock,  and  that  the  defendant 
was  an  assignee  of  Y.     (Andrews 
agt.  Nat.  Bank  of  North  America, 
7  Hun,  20.) 

8.  In  an  action  to  recover  for  over 
payment  for  land  sold  by  the  acre, 
because  of  mistake  in  the  survey, 
it  is  competent  to    prove    what 
transpired    between    the    parties 
prior  to  the  execution  and  delivery 
of  the  deed.     ( Wilson  agt.  RandaU, 
7  Hun,  15.) 

9.  In  an  action  to  recover  damages 
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sustained  by  defendant's  drawing 
a  dredge  over  plaintiff's  oyster 
bed,  a  witness  was  asked,  against 
defendant's  objection  and  excep- 
tion, "  What,  in  your  opinion, 
would  be  the  damages  of  dredging 
across  a  bed  of  the  size  of  New- 
ton's [plaintiff],  planted  with 
young  oysters  ?  "  Held,  that  it  was 
error  to  allow  the  witness  to 
answer  the  question.  (Newton 
agt.  Fordham,  7  Hun,  58.) 

10.  Where  a  contract  is  void  under 
the  statute  of  frauds  because  it 
provides  for  services  to  be  ren- 
dered   during    one    year    and  to 
commence  at  a  future  day,  proof 
that  the  person  agreeing  to  per- 
form such  services,  commences  so 
to  do  at  such  future  day,  does  not 
take  the  contract  out  of  the  statute 
or  constitute  by  implication  a  new 
contract  between  the  parties  or  a 
renewal  of    the    one    theretofore 
made.     (Turnow  agt.  Hochstadter, 
7  Hun,  80.) 

11.  In  an  action  of  slander,  proof  of 
a  reiteration    of  the  slander  for 
which  the  action  is  brought,  on  an 
occasion  other  than  that  alleged 
in  the  complaint,  is  admissible  as 
evidence  of  malice  and  to  enhance 
the  damages.     Such  evidence  is 
admissible,  though  the  slanderous 
words  be  actionable  per  se,  for  the 
purpose  of  enhancing  the  damages. 
(Distin  agt.  Rose,  7  Hun,  83.) 

12.  In  an  action  brought  upon  a  chose 
in  action  by  an  assignee  holding 
an  absolute  assignment  thereof, 
by  virtue  of   a  reassignment  to 
him,  the  assignment  and  reassign- 
ment need  not  be  shown  on  the 
trial.      (Washoe  Tool  Manuf.   Co. 
agt.  Hibernia  Fire  Ins.  Co. ,  7  Hun, 
74.) 

13.  When  different  instruments  are 
properly  in  evidence,    for   other 
purposes,  the  handwriting  of  such 
instruments  may  be  compared  by 
the  jury,  and  the  genuineness  or 
simulation  of  the  handwriting  in 
question  be  inferred  from   such 


comparison,  but  other  instruments 
or  signatures  cannot  be  introduced 
for  that  purpose.  Such  being  the 
rule,  held,  error  to  admit  letters  in 
evidence  for  the  mere  purpose  of 
comparison  of  handwriting.  (Glo- 
ver agt.  Mayor,  7  Hun,  232.) 

14.  A  carrier  having  agreed  with  a 
shipper  as  to  the  price  of  trans- 
portation, on  the  following  day- 
delivered  bills  of  lading  in  ordi- 
nary form,  specifying    the   rates 
agreed  upon,  and  containing  cer- 
tain conditions.    On  the  next  day 
the  goods  were  shipped.     Held, 
that  the  bills  of  lading,  in  the  ab- 
sence of  fraud,  must  be  taken  as 
the  evidence,    and  the  sole   evi- 
dence of  the  final  agreement  of  the 
parties,  and  by  it  their  rights  and 
liabilities  must  be  regulated.    (Ger- 
mania    Fire    Insurance    Co.    agt. 
Memphis  &  G.  R  R  Co.,  7  Hun, 
233.) 

15.  The  measure   of    damages    for 
fraudulept   representations  made 
by  an  infant  defendant,  cannot  be 
established    by  evidence  of    any 
action  taken  by  the  plaintiff  in 
pursuance  of  a  contract,  void  by 
reason  of  the  infancy  of  the  de- 
fendant.    (Heath  agt.  Mahoney,  7 
Hun,  100.) 

16.  On  the  trial  of  an  action  brought 
by  plaintiff,  as  receiver,  under  sup- 
plementary proceedings,    against 
the  defendant,   Gilbert   Deshaw, 
to  set  aside  the  assignment  of  a 
contract  for  the  purchase  of  a  lot 
of  land,  executed  by  Gilbert  to 
George  Deshaw,    on  the  ground 
that  it  was  made  to  hinder  and 
defraud  creditors,  the  answer  de- 
nying such  fraudulent  intent,  the 
defendants  offered  to  prove  that  at 
the  time  of  the  assignment  Gilbert 
Deshaw  believed  that  a  note  on 
which  the  judgment  was  obtained 
against    him,     and    the    supple- 
mentary proceedings  were  based, 
had    been  paid,    which   was   ex- 
cluded.   Held,  that  the  evidence 
was  admissible;  that  the  question 
of  fraud  is  one    of  fact  for  the 
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jury.  While  his  evidence  on  this 
point  might  not  be  conclusive, 
such  belief  might  have  some  influ- 
ence on  the  question  whether  he 
meant  to  defraud.  (Stacy  agt. 
Deshaw,  7  Hun,  449.) 

17.  The  question  was  asked  by  de- 
fendants what  the  premises  were 
worth,  which  was  objected  to  and 
excluded,  as  also  the  offer  to  prove 
that  at  the  time  of  the  transfer  they 
were  not  worth    $400,  although 
there  was  due  upon  them  $468. 
Held,  that  it  should  have  been  ad- 
mitted,   as  it  might    have    been 
shown  that  Gilbert's  interest  in  the 
premises  was  of  little  or  no  value ; 
and  the    value    of    the   assigned 
property  is  always  important  on 
the  question  of  fraud.     (Id.) 

18.  Defendants  had  given  evidence 
that  at  the  time  of  the  assignment 
from  Gilbert  to  George,   the  for- 
mer was  indebted  to  the  latter  in 
the  sum  of  sixty  dollars,  and  that, 
in  consideration  of  the  transfer  of 
said  contract,   the  debt  was  dis- 
charged.    The  judge  charged  the 
jury  that  there  was  no  valuable 
consideration  from  George  to  Gil- 
bert   for  the   assignment.      Held, 
erroneous;  that  the  assignment  of 
the  contract  to  George  was  the 
payment  of  the  debt,   and  such 
payment  was   a  valuable  consid- 
eration; that  it  was  not  unlawful 
for  a  debtor  to  pay  a  debt  by  a 
transfer  of  property,  and  the  ac-' 
ceptance  of  property  in  payment 
of  a  debt  was  a  valid  transaction. 
(Id.) 

19.  In  an  action  on  a  note,  payable 
in  1868,  brought  in  1874,  after  the 
holder's  death,  evidence  that  the 
holder  of  the  note  was  pressed  for 
money,  and  that  the  indorser  of  it 
lived  near  him  until  the  holder's 
death  in  1873,  and  such  indorser 
was  responsible,  held,  not  admissi- 
ble, on  the  ground  that  pecuniary 
ability  does  not  tend  to  prove  pay- 
ment.    (Alexander  agt.  Dutcher,  7 
Hun,  439.) 


20.  The  act  of  1832,  chapter  276, 
allowing  the  maker  to  be  sworn 
for  the  indorser,  is  subject  to  the 

,    restrictions  contained  in  section 
399  of  the  Code.     (Id.) 

21.  Where  two  commissions  have 
been  issued  to  examine  the  same 
witness,  and  on  the  trial  the  de- 
fendant gave  in  evidence  the  evi- 
dence   taken    under    the    second 
commission,  and  then  the  plain- 
tiff gave  in  evidence  under  objec- 
tion, the  evidence  taken  under  the 
first :  held,  that  the  evidence  under 
the  first  commission  was  not  open 
to  the  objection  that  the  witness 
could  not  be  contradicted  by  pre- 
vious statements  made  by  him, 
without  his  attention  being  first 
called  to  them.   (Becker  agt.  Winne, 
7  Hun,  458.) 

22.  Where  a  party  is  invested  with 
power  to  sell  on  such  terms  as  he 
choose,  in  the  case  of  a  sale  of  seed 
by  such  party,  the  court  is  not 
bound  to  receive  evidence  of  the 
custom  of  seed  dealers,  showing 
that  such  sales  were  not  usually 
made  with  warranty,  as  such  cus- 
tom did  not  control  the  party  sell- 
ing in  such  case.    ( White  agt.  Mil- 
ler, 7  Hun,  427.) 

23.  In  an  action  for  goods  sold  and 
delivered,  when  the  answer  is  a 
general  denial,  the  defendant  can 
give  evidence    that  the  plaintiff 
had  contracted  to  deliver  certain 
merchandise,  and  had  only  deliv- 
ered part  thereof.     (Manning  agt. 
Winter,  7  Hun,  482.) 

24.  New  matter,  as  the  phrase  is 
used  in  section  149  of  the  Code, 
means  matter  extrinsic  to  the  mat- 
ter set  up  in  the  complaint  as  the 
basis  of  the  cause  of  action.     (Id.) 

See  NEW  TRIAL. 

Cole  agt.  Van  Keuren,  ante,  451. 

EXAMINATION  OF    PARTIES. 

1.  A  plaintiff  in  an  action  pending 
may  examine  the  adverse  party, 
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on  oath,  before  the  service  on  him 
of  a  complaint,  and  for  the  pur- 
pose of  obtaining  the  facts  on 
which  to  frame  a  complaint. 
(Glenny  agt.  Stedtkell,  ante,  329.) 

Of  judgment  debtor,  in  supplemen- 
tary proceedings.  (See  Gaylord 
agt.  Jones,  7  Hun,  480.) 


EXCEPTION. 

To  conclusion  of  law,  when  allowed 
to  be  filed  hunc  pro  tune  —  after 
appeal.  (See  Douglas  agt,  Douglas, 
7  Hun,  272 ) 


EXECUTION. 

1.  The  mere  fact  that  the  plaintiff  in 
this  case  was  boarding  and  that 
her  goods  were  stored  temporarily 
at  the  time  of   the  levy,  did  not 
deprive  her  of  the  character  of  a 
housekeeper.      (Cantrett  agt.  Con- 
ner, anU,  45.) 

2.  Besides,  it  is  not  only  the  house- 
holder whose  property  is  entitled 
to  exemption,  but  one  "having  a 
family  for  which  he  provides." 
(Id.) 

3.  The  plaintiff  and  her  infant  son, 
who  lives  with  and  is  dependent 
on  her  for  support,  may  be  deem- 
ed to  constitute  a  family  for  which 
she  provides.     (Id.) 

4.  A  sheriff   levies  upon  and  takes 
exempt  property  at  his  peril;  no 
demand  for  a  return  of  the  prop- 
erty to  the  owner  is  necessary. 
(Id.) 

5.  All  judgments  for  the  payment  of 
money,   including  judgments  for 
the  payment  of  alimony,  can  be 
enforced  by  execution.    The  reme- 
dy by  execution  must  be  exhausted 
upon  all   judgments  for  the  re.- 
covery  of  money,  both  in   legal 
and    equitable    actions,   before  a 
creditor's  suit  can  be  instituted. 
(Miller  agt.  Miller,  7  Hun,  208.) 


6.  Where  the  owner  of  property  con- 
signs it  to  another  under  an  agree- 
ment that  when  paid  for  it  shall 
become  the  property  of  the  con- 
signee, the  title  does  not  pass  to 
the  latter  until  the  condition  is 
complied  with,  and  it  is  not  liable 
to  levy  and  sale  upon  execution 
against  him.     (Cole  agt.  Mann,  62 
N.  Y.,  1.) 

7.  Where,  therefore,  a  sheriff,  with 
notice  of  the  arrangement,   sells 
the  property  upon  such  execution, 
the  owner  can  maintain  an  action 
against  him  for  the   conversion 
thereof.     (Id.) 

8.  The  fact  that  the  consignee  is  a 
dealer  in  property  of   the  kind, 
and  has  authority  to  sell,  provided 
he  remits  the  proceeds,  or  to  make 
a  similar  conditional  sale  recog- 
nizing the  title  of  the  consignor, 
does  not  operate  to  pass  the  title 
to  the  former ;  and  while  it  may 
have  an  important  bearing  upon 
the  rights  of  a  bona  fide  purchaser 
from  the  consignee  without  notice 
of  the  limitation  upon  the  author- 
ity of  the  latter,' it  does  not  affect 
the  question  of  title  as  between 
him  or  his  creditors  and  the  con- 
signor.    (Id.) 

9.  Upon  the  sale  of  certain  premises 
of  S. ,  on  execution  against  him, 
C.  became  the  purchaser.     P.  had 
a    judgment  against    8.,   which, 
prior  to  the  sale,  he  assigned  to  B., 
who,  in  fact,  acted  as  agent  for 
and  took  the  assignment  in  his 
own  name  at  the  request  of  S., 
the  latter  paying  the  consideration. 
B.,    without    consideration,    and 
without    the    knowledge    of    8., 
reassigned  the    judgment  to  P., 
who,  by  virtue  thereof,  claimed  to 
redeem ;  the  sheriff  received  from 
him  the  amount  required  for  that 
purpose,  which  he  paid  to  C.,  and 
at  the    expiration    of    the    term 
allowed  for    redemption,  deeded 
the  premises    to  P.      P.    subse- 
quently deeded  to   C.,  who  had 
notice  of  the  fact  of  B.'s  agency. 
In  an  action  brought  by  the  gran- 
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tee  of  S.  to  redeem  the  premises, 
held,  that  the  P.  judgment  upon 
being  assigned  to  B.,  was  in  law 
satisfied,  and  under  it  no  valid 
redemption  could  be  made;  the 
sheriff 's  deed  to  P.  was  therefore 
void,  and  C.  took  nothing  by  his 
deed  from  P. ;  but  that  by  taking  it 
he  did  not  waive  or  release  his  right 
as  purchaser,  and  the  title  of  S.  or 
his  grantee  was  not  thereby  re- 
lieved from  the  effect  of  the  sale; 
that  C.  as  such  purchaser  was  the 
equitable  owner;  and  that  plain- 
tiff, by  omitting  to  redeem  within 
the  twelve  months  allowed  to  the 
judgment  debtor  or  his  grantee 
for  that  purpose,  lost  his  right  to 
retain  the  title.  (Ten  Eyck  agt. 
Craig,  62  N.  F,  406.) 

10.  A  mortgagee  in  possession  does 
not  stand  in  such  a  relation  of 
trust  or  confidence  to  the  mort- 
gagor as  that  he  is  prohibited  from 
purchasing,   for  his   own   benfit, 
the  title  of  the  latter  on  an  exe- 
cution   sale    against   him    made 
upon  a  judgment  in  favor  of  a 
third  person ;  and  he  may  set  up 
a  title  so  acquired  as  a  defense  to 
an  action  by  the  mortgagor  or  his 
grantee  to  redeem.     (Id.) 

11.  C.  held  certain  mortgages  upon 
the  premises   in  question;  S.,  in 
order  to  secure  him  for  becoming 
surety  on  an  undertaking  on  ap- 
peal, executed    to    him    another 
mortgage,  and    also  assigned  to 
him  a  lease  of  the  premises,  au- 
thorizing   him    to    demand    and 
receive  the  rents,  and  in  case  the 
tenant  failed  to  pay  rent  or  per- 
form his  covenants,  and  S.  should 
be  entitled  to  possession,  to  take 
possession  and  relet;  out   of  the 
rents  received  C.  was  to  pay  the 
insurance    and    interest    on    the 
mortgages,  holding  the  balance  to 
meet  any  liability  on  the  undertak- 
ing, and  when  discharged  there- 
from, to  account,  &c.     Held,  that 
the   assignment  did   not    impose 
upon  C.  any  duty  which  prevented 
him  from  purchasing,  for  his  own 
benefit,  at  the  execution  sale.  (Id.) 


12.  C.  was  the  equitable  owner  of  a 
judgment  recovered  by  G.  against 
S  ,  which  had  not  been  assigned 
by  G.,  he  holding  it  as  collateral 
for  a  claim  against  C.  For  a  val- 
uable consideration  C.  executed 
to  S.  a  release  of  all  claims  against 
him,  legal  or  equitable.  Held, 
that  the  release  extinguished  all 
C.'s  interest  in  the  judgment  upon 
a  subsequent  payment  by  him  of 
the  claim  of  G. ;  and  that  a  sub- 
sequent sale  upon  execution  issued 
thereon  of  lands  of  S.  conferred 
no  title.  (StilweU  agt.  Carpenter, 
Q2N.  F,  639.) 


EXECUTORS. 

1.  The  third  clause  of  the  will,  which 
directs  the  division  of  the  resi- 
duary estate  of  the  testator,  is  as 
follows:  "After  paying  or  provid- 
ing for  the  foregoing  legacies  I 
direct  my  executors  to  divide  all 
the  residue  of  my  estate,  both  real 
and  personal,  into  as  many  equal 
shares  as  will  allow  one  share  for 
my  wife,  if  she  shall  survive  me, 
and  one  share  for  each  of    my 
children,"  &c. 

Held,  that  there  is  clearly  no 
ambiguity  in  this  language.  The 
testator  directs  his  executors,  as 
soon  as  the  legacies  are  paid,  to 
divide  the  estate.  If  he  had  fixed 
any  later  period  for  the  division  it 
might  have  made  all  the  limita- 
tions attached  thereto  void,  as 
contravening  the  statute  against 
perpetuities.  (Furniss  agt.  Fur- 
niss,  ante,  64.) 

2.  In  a  case  like  this,  if  there  are 
limitations  fixed  upon  the  several 
shares,  and  the  executors  have  the 
power  to  make  partition,  they  are 
bound  to  make  partition  as  soon 
as  the  residuary  estate  is  ascer- 
tained,   without    any    directions 
from  the  testator.     (Id.) 

3.  The  executors  undoubtedly  have 
a  right  to  keep  the  estate  in  bulk 
for  the  purposes  of    administra- 
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tion,  but,  as  soon  as  the  adminis- 
tration has  been  had  —  that  is, 
debts  and  legacies  have  been 
paid  —  they  are  bound  to  parti- 
tion the  estate.  The  directions  in 
this  will  are  in  exact  accordance 
with  this  principle  of  law.  (Id.) 

4.  The  legacies  in  this  case  are  all 
paid,    and,  unless  there  is  some- 
thing   to    modify    this    direction 
contained    in    this    clause  of  the 
will,  the  executors  are  bound  now 
to  make  partition.     (Id.) 

5.  The  will  further  provides,  after 
directing  his  estate  to  be  divided 
as  above  mentioned,  he  gives  each 
of  said    shares,   by   separate  de- 
vises,   to  his  executors,  or  some 
of  them,  in  trust,  to  collect  rents, 
&c.     He  then  authorizes  and  em- 
powers "the  trustees  of  every  one 
of  the  trusts  herein  contained  "  to 
lease,  sell  or  mortgage  any  of  the 
real  estate  comprised  in  his  trust; 
also  authorizes  his  executors  to 
partition  his  real  estate  as  well  as 
personal  amongst  the  parties  who 
may  be  entitled  thereto,  as  previ- 
ously expressed  in  his  will. 

He  then  authorizes  them,  until 
such  partition  has  been  effected, 
to  collect  the  rents  of  all  my  real 
estate,  and  apply  the  same  to  the 
payment  of  debts  he  may  owe, 
and  also  to  payment  of  taxes,  in- 
surance and  repairs,  &c. 

Then  follows  the  clause  which, 
the  executors  claim,  gives  them 
full  discretionary  powers  in  re- 
spect to  the  making  of  partition, 
to  wit:  "I  hereby  declare  that 
all  the  powers  herein  given  are  in- 
tended to  be  discretionary,  and  to 
be  exercised  or  not,  as  the  said 
executors  or  trustees  shall  think 
proper,  hereby  authorizing  a  ma- 
jority of  trustees  in  any  share  to 
exercise  such  discretion,  if  there 
occur  any  difference  of  opinion 
between  them." 

Held,  that  a  careful  examina- 
tion of  this  clause,  in  connection 
with  the  other  provisions  of  the 
will,  will  show  that  it  does  not, 
nor  was  it  intended  by  the  testator 


that  it  should,  confer  any  discre- 
tion whatever  upon  the  executors 
as  such.  The  whole  discretion  is 
vested  in  them  as  trustees  of  the 
several  trusts,  and  does  not  relate 
to  a  single  act  which  the  will  re- 
quires them  to  do  as  executors. 
(Id.) 


EXEMPTION. 

1.  The  mere  fact  that  the  plaintiff 
in  this  case  was    boarding    and 
that  her  goods  were  stored  tem- 
porarily at  the  time  of  the  levy, 
did  not  deprive  her  of  the  charac- 
ter of  a  housekeeper.     (Cantrell 
agt.  Conner,  ante,  45.) 

2.  Besides,  it  is  not  only  the  house- 
holder whose  property  is  entitled 
to  exemption,  but  one  "  having  a 
family  for  which  he  provides." 
(Id.) 

3.  The  plaintiff  and  her  infant  son, 
who  lives  with  and  is  dependent 
on  her  for  support,  may  be  deem- 
ed to  constitute  a  family  for  which 
she  provides.    (Id.) 

4.  A  sheriff  levies  upon  and  takes 
exempt  property  at  his  peril;  no 
demand  for  a  return  of  the  prop- 
erty to  the  owner  is  necessary. 
(Id.) 


EXTRA  ALLOWANCE. 

1.  In  an  action  in  which  the  plain- 
tiff seeks  the  destruction  of  prop- 
erty, in  part  as  a  public  nuisance 
and  in  part  as  a  purpresture,  the 
right  to  have  the  property  exist  at 
the  place  where  it  has  been  con- 
structed is  of  necessity  involved, 
and  the  value  of  the  property  as 
constructed  is  a  proper  basis  for 
an  extra  allowance.     (People  agt. 
N.  T.  &  Staten  Island  Ferry  Co., 
7  Hun,  105.) 

2.  To  authorize  an  extra  allowance, 
the  case  must  be  both  difficult  and 
extraordinary.      It  must  involve 
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something  unusual,  and  be  such 
as  to  require  more  than  ordinary 
labor  and  previous  preparation  by 
counsel.  (Duncan  agt.  De  Witt,  7 
Hun,  180.) 

In  an  action  brought  by  executors 
to  obtain  a  construction  of  a  will 
—  its  granting  not  sustained  when 
allowed  to  infant  defendants.  (See 
Provost  agt.  Provost,  1  Hun,  81.) 


EXTRADITION. 

1.  Where  a  defendant  is  extradited 
from  another  state  on  an  indict- 
ment for  grand  larceny  and  is  tried 
here  and  acquitted,  he  may  be  ar- 
rested at  the  suit  of  the  party  who 
procured  the  indictment  and  extra- 
dition in  a  civil  action  here,  where 
it  does  not  appear  that  there  was 
any  bad  faith  in  causing  the  extra- 
dition,   but  was   done   solely  for 
criminal  punishment.     (Browning 
agt.  Abrams,  ante,  172.) 

2.  Where  a  person  is  under  arrest 
and  in  the  custody  of  the  sheriff 
of  the  county  on  civil  process,  he 
can   only  be    discharged   by  the 
court  on  habeas  corpus  for  one  of 
the  causes  specified  in  the  statute 
(8  R  S.  [6th  ed.],  p.  878,  sec.  56), 
notwithstanding    that     the    gov- 
ernor of  the  state  has  issued  his 
mandate  to  the  sheriif  to  deliver 
him   up   to  another    state,    upon 
extradition   proceedings    and  the 
requisition  of  the  governor  of  the 
latter  state.      (Matter  of  Sriscoe, 
ante,  422.) 

3.  Where  the  governor  of  the  state 
exercises  the  powijr  conferred  up- 
on  him  by  the  federal   constitu- 
tion, and  the  act  of  congress  of 
February  12,  1793,  which  has  been 
repeatedly  held  constitutional  by 
the    United    States     courts,    and 
which  makes  it  the  duty  of  the 
governor  to  cause  to  be  arrested 
and    delivered    up    any    person 
charged    with  crime   in    another 
state,  who  has  fled  to  this  state, 
upon  the  demand  of  the  executive 


of  such  other  state,  such  act  of  the 
governor  is  not  void  for  want  of 
power ;  but,  on  the  contrary,  in  a 
proper  case,  both  the  constitution 
and  the  law  of  congress  imposes 
upon  him  a  grave  duty  which 
every  moral  reason  requires  him 
to  perform.  (Id.) 

4.  Where  a  party  is  detained  in  one 
state,  because  the  laws  of  that  state 
have  claims  upon  him,  he  cannot 
be  extradited  and  taken  to  another 
state  before  the  justice  of  the  state 
which  holds  him  has  first  been  sat- 
isfied.    (Id.) 

5.  That  is,  the  right  of  the  state  de- 
manding the  alleged  fugitive,  in 
order  that  he  may  be  compelled  to 
answer  to  its  laws,  is  not  superior 
to  that  of  the  state  which  holds 
him  for  a  similar  purpose.    (Id.) 


FEES. 

Payment  of — for  making  a  return  on 
appeal  from  judgment  of  justice's 
court  is  jurisdictional,  and  with- 
out it  no  appeal  can  be  perfected. 
(See  Southard  agt.  Philips,  7  Hun, 
18.) 


FILING. 

Exception  to  conclusion  of  law, 
when  allowed  to  be  filed  nunc  pro 
tune  —  after  appeal.  (See  Douglas 
agt.  Douglas,  7  Hun,  272.) 

The  statute  does  not  render  a  chattel 
mortgage  absolutely  void  for  the 
omission  to  file  it,  but  simply  de- 
clares it  void  as  to  judgment  credi- 
tors and  subsequent  purchasers  in 
good  faith.  (Hayman  agt.  Jones,  7 
Hun,  238.) 

Chattel  mortgage — effect  of  failure 
to  file  —  creditor  at  large  —  judg- 
ment creditor  —  rights  of.  (See 
Stewart  agt.  JBeale,  7  Hun,  405.) 
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FINDINGS  OF  LAW  AND 
FACT. 

1.  Where,  under  an  order  of  refer- 
ence in  a  partition  suit  "  to  in- 
quire   and    report,"   the    referee 
reports  correct    findings  of    fact 
but  erroneous  conclusions  of  law 
thereon,  upon  the  coming  in  of 
the  report  the  special  term  is  not 
required  to  send  it  back  for  cor- 
rection, but  may,  without  excep- 
tions,   or  independent  of    them, 
draw  the  proper  legal  conclusions 
from    the    facts.      (Austin    agt. 
Ahearne,  61  N.  Y.,  6.) 

2.  Where  a  court  or  referee  refuses, 
upon  request,  to  find  a  material 
fact,  and  an  exception  is  taken,  if 
the  fact  is  conclusively  proved, 
the  exception  is  available  in  this 
court;    but    if    not    conclusively 
proved  the  remedy  is  by  motion 
in  the  court  below,  to  require  a 
finding  as  to  the  fact,  and  an  order 
denying  such  motion   is  review- 
able  here  upon  appeal  from  the 
judgment.     (Smith  agt.  G.  F.  Ins. 
Co.,  62  JV.  T.,  85.) 

3.  In  an  action  to  foreclose  a  bond 
and    mortgage,    by    their    terms 
given  by  defendant  T.  as  collateral 
security  for  a    promissory    note 
held  by  plaintiff,  said  defendant 
pleaded    a    release. ,.     The    court 
found  that  plaintiff  executed  and 
delivered    to    T.    an    instrument 
under  his  hand  and  seal,  whereby 
for  value  received  and  for  the  con- 
sideration of  one  dollar,   he    re- 
leased T.   from  all   indebtedness, 
"whether  on  book  account,  note 
of  hand  or  any  other  way."     De- 
fendant excepted  to  the  finding, 
that  the  release  was  under  seal. 
The  release  was  produced  on  the 
trial;  in  the  copy  contained  in  the 
case  it    appeared  to    have    been 
signed  by  various  creditors  of  T., 
and  opposite  each  signature,  in  the 
place  appropriate  for  a  seal,  was  a 
revenue  stamp.     Held,  that  in  the 
absence  of    evidence    that  these 
stamps  were  not  used  as  seals,  the 
findings  of  the  court,  based  on  an 


inspection  of  the  instrument, 
could  not  be  disturbed;  and  that 
the  terms  of  the  release  covered 
the  indebtedness  in  controversy. 
( Van  Bokkelen  agt.  Taylor,  62  N. 

r,i<>3.) 

4.  The  rule  that  a  finding  can  only 
be  implied  to  sustain  a  judgment 
where  it  is  justified  by  the  evi- 
dence, is  not  applicable  where 
none  of  the  evidence  appears  in 
the  case.  (Phillip  agt.  Gallant,  62 
N.  F.,256.) 


FORECLOSURE. 

1.  In  an  action  to  foreclose  a  bond 
and  mortgage,  the  attorney  veri- 
fied the  complaint,  on  the  ground 
that  the  action  was  upon  a  written 
instrument  for  the  payment  of 
money  only,  which  instrument 
was  at  the  time  in  his  possession. 
The  defendant  served  an  unveri- 
fied answer,  denying  all  the  alle- 
gations vof  the  complaint,  which 
answer  was  returned  for  that 
reason.  The  plaintiff,  as  on  de- 
fault of  an  answer,  obtained  an 
order  of  reference  to  compute  the 
amount  due,  and  entered  judgment 
upon  the  report  of  the  referee. 

Held,  that  the  action  was  upon 
both  the  bond  and  mortgage;  that 
the  mortgage  was  the  most  impor- 
tant instrument  of  the  two,  as  it 
was  the  foundation  of  the  relief 
demanded  and  secured  by  the 
judgment.  That  therefore  the 
action  was  not  upon  a  written 
instrument  for  the  payment  of 
money  only,  but  upon  an  instru- 
ment providing  for  a  sale  of  de- 
fendant's property,  and  could  not 
be  properly  verified  by  the  attor- 
ney, simply  because  the  bond  was 
in  his  possession. 

Held,  also,  that  the  service  of  an 
unverified  answer  to  a  complaint 
so  verified  was  regular,  and  that 
though  interposed  for  delay,  there 
was  but  one  lawful  way  of  dispos- 
ing of  such  an  answer,  and  that 
was  by  a  trial  of  the  issues  which 
it  formed,  and  hence  the  order  of 
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reference  and  judgment  were 
irregular.  (Peyser  agt.  McCormack, 
1  Hun,  300.) 

Sale  under  —  adjournment  of  —  ad- 
vertisement —  motion  to  set  aside 
sale,  because  of  failure  to  advertise 
adjournment  —  must  be  addressed 
to  discretion  of  the  court.  (See 
Stearns  agt.  Welsh,  7  Hun,  676.) 

Under  the  statute  —  affidavits  must 
be  executed  and  recorded  —  to 
base  an  action  of  ejectment  thereon 
—  defects  in  —  cannot  be  supple- 
mented by  oral  proof.  (See  Mowry 
agt.  Sanb&rn,  7  Hun,  380.) 


FORMER   ADJUDICATION. 

When  former  suit  not  a  bar.  (See 
Harris  agt.  D.,  L.  &  W.  R.  R. 
Co.,Q\N.  T.,  Mem.,  656.) 

1.  Although  the  record  of  a  former 
judgment  is  not  admissible  as  con- 
stituting a  bar  or  estoppel  to  an 
action  without  being  pleaded,  yet 
when  the  issues  in  an  action  have 
been  adjudicated  in  a  former  ac- 
tion between  the  parties,  the  judg- 
ment   in    the    former    action    is 
proper,  as  evidence  of    the  facts 
established  thereby,  although  not 
pleaded.     (Krekeler  agt.  Hitter,  62 
N.  T.,  372.) 

2.  Evidence  tending  to  show  that 
such    former  judgment  was  ob- 
tained by   fraud   is  incompetent. 
It  cannot  be  impeached  collater- 
ally, nor  can  the  same    facts    be 
retried.     The  remedy  of  the  party 
is  by  application  for  a  retrial,  or 
other  relief,  in  the  action  wherein 
judgment  was  rendered.     (Id.) 


FRAUD. 

1.  Where  the  plaintiff  claims  that 
the  contract  should  be  set  aside 
because  fraud  on  the  part  of  the 
defendants  induced  him  to  execute 
it,  he  must  fail  in  his  application, 
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where  it  appears  that  he  has  acted 
upon  the  contract  after  the  time 
he  knew  that  defendants  intended 
to  hold  him  to  the  performance 
of  its  provisions.  (Treacy  agt. 
Hecker,  ante,  69.) 

2.  Nor  can  it  be  sustained  on  the 
ground  of  fraud,  by  reason  of  cer- 
tain  alleged    promises    made    in 
behalf  of  the  defendants,  before 
the  execution  of  the  contract,  that 
the  defendants  would  not  hold  the 
plaintiff    to   the   performance   of 
certain  stipulations  in  the  written 
contract.      Because    a    person  is 
conclusively  bound   to  know  the 
law,  that  oral  promises  are  merged 
in  a  written    contract    made    in 
reference  to  the  same  subject,  and 
especially  where  both  parties  are 
on  a  level,  with  equal  knowledge 
of  the  facts.     (Id.) 

3.  Proof   of   fraud,    which   always 
endeavors  to  guard  itself  against 
discovery  by  concealment,  is  pecu- 
liarly dependent  upon  the  force 
of  circumstances  for  its  support. 
(Stewart agt.  Strasburger,  ante,  388.) 

4.  When  these  are  so  decided  as  sat- 
isfactorily to  justify  the   conclu- 
sion  that   an    intent    to   defraud 
existed,   it  is  not   to  be  rejected 
because  of  the  positive  denial  of 
it  by  the  parties  concerned  in  the 
commission  of   the  wrong.     (Id.) 

5.  Where  the  wife  of  the  defendant 
made  the  purchases  of  the  goods 
in  question  of  the  plaintiffs,  which 
were   for   family  use,    and   were 
delivered  at  defendant's  residence, 
she  acted  as  the  agent  of  the  de- 
fendant,   and,   from   the   circum- 
stances disclosed,  she  must  have 
been    aware  —  if   not    of   his   in- 
solvency, as   she   swore  she  was 
not  —  that  his  pecuniary  condition 
had  become  extremely  critical,  and 
that  it  was  necessary  to  purchase 
such  a  large  quantity  of  goods  be- 
fore the  facts  should  be  known, 
which  would  at  once  discredit  him. 

The  probability,  therefore,  was 
very  decided  that  the  goods  were 
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purchased  by  her  with  the  expect- 
ation and  design  that  they  would 
not  be  paid  for.  (Id.) 

6.  Proof  that  a  man  is  insolvent  and 
knows  of  his  insolvency  at  the  time 
he  makes  a  purchase  of  goods  is 
not  of  itself,    and  without  addi- 
tional evidence  of    an  intent  to 
defraud,    sufficient    to    establish 
fraud.    (Fish  agt.  Payne,  7  Hun, 
586.) 

7.  In  an  action  for  goods  sold  and 
delivered,  when  the  answer  sets 
up  that  notes  were  given  in  pay- 
ment of  the  debt,  and   that  the 
notes  were  not  yet  due,  held,  that 
it  could  be  shown  on  the  trial  that 
the  credit  granted  by  accepting 
the  notes  was  obtained  by  fraud, 
and  that  the  plaintiffs  were  not 
bound  to  anticipate  the  defense, 
and  allege  in  the  complaint  the 
fraudulent    character  of  the  ex- 
tended credit.     (Claflin  agt.  Taus- 
sig,  7  Hun,  223.) 

See  CONTRACT. 

Kemp  agt.  Knickerbocker  Ice  Co. , 
ante,  31. 


GENERAL  DENIAL. 

By  infant  —  Evidence  which  con- 
fesses and  avoids  allegations  of 
complaint,  not  admissible  under. 
(See  Roe  agt.  Angevine,  7  Hun,  679.) 

What  can  be  given  in  evidence  under 
new  matter — Code,  section  149. 
(See  Manning  agt.  Winter,  7  Hun, 
482.) 


GENERAL  TERM. 

Can  review  facts,  where  the  trial  has 
been  before  the  court  without  a 
jury,  or  before  a  referee.  (See 
Grocers'  Bank  agt.  Penfteld,  7  Hun, 
279.) 


GIFT. 

1.  Richard  Ward  made  deposits,  in 
his  lifetime,  in  a  savings  bank  in 
the  city  of  New  York  in  the  name 
of  "  Richard  or  Kate  Ward."  He 
afterward  went  to  Cuba,  retaining 
the  bank  book  in  his  own  posses- 
sion and  custody,  where  he  died. 
Subsequently  the  bank  book,  with 
other  property,  was  sent  to  New 
York,  and  letters  of  administra- 
tion were  applied  for  and  obtained 
by  his  widow,  who  then  withdrew 
the  deposit  and  claimed  the  fund 
as  her  own. 

Held,  that  according  to  the  gen- 
eral line  of  authorities,  the  deposit 
of  money  in  the  bank  in  the  name 
of  Richard  or  Kate  Ward  was  not 
intended  as  a  gift  to  the  wife 
(judge  PECKHAM'S  opinion  in  Sand- 
ford  agt.  Sandford,  45  N.  T.  R, 
720,  not  followed,  as  it  seems  to  run 
counter  to  all  settled  notions  of  tlie 
law  in  respect  to  such  gifts). 

Held,  also,  that  in  the  absence 
of  any  evidence  of  a  gift,  the 
moneys  deposited  belonged  to  the 
intestate's  estate,  and  were  sub- 
ject to  distribution  to  the  next  of 
kin.  (Matter  of  Ward,  ante,  316. ) 


GOOD-WILL. 

1.  By  agreement  between  the  parties 
the  good-will  of  a  business  may 
be  owned  in  common,  and  not  as 
partners.     (Autenagt.  Ellingwood, 
ante,  359.) 

2.  So,  also,   may  the  business  and 
property,  which  is  of  the  substra- 
ratum  on  which  the  good-will  can 
alone  rest.     (Id.) 


INJUNCTION. 

1.  The  rule  is,  that  where  the  whole 
equity  of  a  complaint  is  denied, 
the  injunction  ought  not  to  be 
continued  pendente  lite.  (American 
Grocer  Publishing  Association  agt. 
The  Grocer  Publishing  Co.,  ante, 
402.) 
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2.  But  any  evasion  in  not  respond- 
ing to  the  charges  in  the  bill,  or 
any  extreme  improbability  in  the 
statement  of   the  defendant,  will 
induce  the  court  to  retain  the  in- 
junction.    (Id,) 

3.  The  charter  of  the  city  of  New 
York  of  1873  prescribes  the  pow- 
ers and    duties  of  the  board  of 
health  and  of  the  police  board. 

The  provisions  made  by  this  law 
for  one  department  are  not  in  any 
way  subject  to  the  control  of  an- 
other co-ordinate  department,  nor 
can  one  be  dispossessed  from  the 
possession  of  premises  belonging 
to  the  city  of  New  York,  by  an- 
other in  possession  of  other  prem- 
ises so  belonging  to  the  city,  by 
force  and  without  warrant  of  law. 
(Health  Department  of  N.  Y.  agt. 
Police  Department,  ante,  481.) 

4.  Where  such  dispossession  is  at- 
tempted,  and  it  is    shown   that 
irreparable  injury  may  ensue  if 
carried  out,  a  court  of  equity  will 
stay  such  proceedings  by  injunc- 
tion.    (Id.) 

5.  Where  a  party  has  a  clear  legal 
remedy,    a    mandamus  will    not 
issue,  and  the  same  rule  generally 

foverns  the  exercise  of  the  juris- 
iction  of  the  courts  of  equity  in 
restraining  parties  from  procuring 
or  enforcing  the  orders  and  judg- 
ments of  other  courts,  in  cases 
within  the  jurisdiction  of  such 
courts.  (People  ex  rel.  Wright  agt. 
Coffin,  1  Hun,  608.) 

The  exercise  of  powers,  as  incident 
to  authority  given  under  one  sec- 
tion of  a  charter  is  legal,  although 
such  powers  are  expressly  given 
in  another  section  only  provided 
a  condition  therein  specified  is 
complied  with,  and  are  not  subject 
to  injunction,  on  the  ground  that 
the  condition  is  not  complied  with. 
(See  Gray  agt.  City  of  Brooklyn,  7 
Hun,  632.) 

To  restrain  prior  mortgagee  —  right 
to,  of  junior  mortgagee.  (See 


Bloomingdale  agt.  Barnard,  7  Hun, 
459.) 

Where  a  person  has  no  direct  indi- 
vidual interest  hi  the  fund  and 
property  claimed,  his  application 
for  an  injunction  and  receiver  will 
be  denied.  (See  O'Brien  agt.  0'  Con- 
nell,  7  Hun,  228.) 

May  be  granted  to  restrain  a  tres- 
pass, when  irreparable  injury  may 
result  from  the  threatened  wrong. 
(See  Tribune  Association  agt.  The 
Sun,  7  Hun,  175.) 

Public  officer  —  arbitrary  exercise  of 
power  by,  will  be  restrained.  (Id.) 

When  junior  incumbrancer  entitled 
to,  to  protect  his  interest.  (See 
Dings  agt.  Parshatt,  7  Hun,  522.) 

Undertaking  given  on  —  sureties  on 
—  right  of  appeal.  (See  Hotchkiss 
agt.  Platt,  7  Hun,  56.) 

6.  The  jurisdiction  of  a  circuit  court 
to  try  an  action  at  law  is  not  di- 
vested by  a  special  term  order 
restraining  the  plaintiff  from  the 
further  prosecution  thereof  made 
in  an  equity  action ;  and  a  judg- 
ment entered  upon  a  decision  ot 
the  circuit  court  is  not  void,  al- 
though prior  to  the  trial  such  order 
was  duly  served  upon  plaintiff  and 
his  attorney.  (Platt  agt.  Woodruff, 
61  N.  Z.,378.) 


INSPECTION. 

1.  On  a  motion  for  an  inspection  of 
papers,  the  moving  affidavit  al- 
leged the  nature  of  the  action;  the 
fact  that  several  letters  had  been 
written  to  the  plaintiff;  that  they 
constituted  the  agreement  set  up 
in  the  answer ;  that  they  were 
material  and  necessary  to  the  de- 
fense, and  contained  evidence  re- 
lating .to  the  merits,  and  that  with- 
out them  defendant  could  not 
safely  proceed  to  trial.  Held, 
insufficient.  Facts  should  be  given 
which  will  enable  the  court  to  de- 
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termine  for  itself  whether  the  evi- 
dence is  material.  (Brooklyn  Life 
Ins.  Co.  agt.  Pierce,  7  Hun,  236.) 


INSURANCE  FUNDS. 

1.  Creditors  of  an  insolvent  insur- 
ance company  claimed  preference, 
in  payment  from  the  fund  in  the 
hands  of  the  receiver  to  whom  they 
had  been  paid  over  by  the  state 
superintendent,  as  follows: 

1.  R.  P.,   who    subscribed   for 
stock  on  the  formation  of  the  com- 
pany and  paid  his  subscription  and 
never  received  any  stock. 

2.  Holders  of  claims  for  death 
losses. 

8.  The  assignees  of  claims  for 
death  losses. 

4.  The  claims  of  those  who  have 
advanced  money  to  pay  the  losses 
incurred  upon  particular  policies, 
and  who  appear  upon  the  books 
of  the  company  as  credited  with 
so   much  money  to    be    applied 
towards  the  payment  of  a  loss  in- 
curred upon  a  particular  policy. 

5.  The  claims  of  judgment  credi- 
tors. 

6.  The  claims  of  general  credi- 
tors. 

7.  A  claim  by  the  landlord  of 
the  premises  occupied  by  the  com- 
pany. 

Held,  that  the  holders  for  claims 
for  death  losses,  and  the  holders 
of  assignments  of  such  claims,  are 
to  be  first  paid  by  the  receiver, 
and  that  the  balance  remaining  in 
his  hands  to  be  divided  pro  rata 
among  all  the  other  creditors. 
(KitcJien  agt.  Conklin,  ante,  808.) 


INSURANCE,   LIFE. 

1.  A  contract  by  a  life  insurance 
company  to  pay  a  sum  certain  on 
a  future  day,  or  on  the  death  of  a 
party  before  that  day,  on  condi- 
tion that  the  other  party  should 
pay  to  it  a  certain  sum  yearly,  is 
violated  by  the  company  when  it 
transfers  all  its  assets  to  another 


company  and  ceases  to  do  busi- 
ness. (Meade  agt.  St.  Louis  Life 
Insurance  Co.,  ante,  1.) 

2.  Such  violation  of  the  contract, 
during  its  term,  gives  the  policy- 
holder  the  right  to  rescind,  and 
sue  for  and    recover  the  whole 
amount  of  premiums  paid,  with 
interest,   as  money  had  and  re- 
ceived for  his  benefit.     (Id.) 

3.  The  policyholder  in  such  a  case 
may  bring  an  action,  in  the  nature 
of  a  bill  in  equity,  on  his  own  be- 
half and  on  behalf  of  all  others 
similarly    situated,     to     recover 
premiums  and  prevent  the  trans- 
fer of  property  of  the  company; 
and  in  such  an  action  an  injunc- 
tion will  issue  and  a  receiver  be 
appointed.     (Id.) 

4.  A  policy  of  life  insurance  was 
taken  out  by  B.  "for  the  use  of 
his  wife  Sarah  and  children."    The 
policy  further  provided  that  in 
case  Sarah^  the  wife,  should  die 
before  her  husband,  the  amount 
of  the   insurance  should  be  pay- 
able to  ' '  their  children.'1'' 

The  wife  died,  leaving  her  hus- 
band and  child  surviving. 

B ,  the  assured,  married  again, 
and  of  this  subsequent  marriage 
one  child  was  born. 

Held,  that  the  child  of  the  as- 
sured and  his  wife  Sarah  was  en- 
titled to  the  whole  insurance. 
(Lockwood  agt.  Bishop,  ante,  221.) 

5.  Also,  that  it  was  not  within  the 
power  of  the  assured  to  dispose 
of  the  policy,  or  to  create  in  an- 
other,   who    had    advanced    the 
moneys  to  pay  the  premiums,  a 
lien  upon  the  insurance  moneys, 
to  the  prejudice  of  the  beneficiary 
provided  for  in  the  policy.     (Id.) 

6.  Also,  that  payment  of  the  premi- 
ums, by  a  stranger  to  the  policy, 
without    any  contract    with    the 
person  entitled  to  the  benefit  of 
the  policy,  gives  no  title  to  it,  or 
lien    on    the    insurance  moneys. 
In  the  eye  of  the  law  the  person 
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making  such  payment  is  a  mere 
volunteer.     (Id.) 

7.  Where  a  life  insurance  company, 
through  its  agent,  on  the  issuing 
of  a  policy  of  insurance  to  the 
holder,  arranges  with  the  latter  to 
take  payment  of  the  amount  of 
the  premium,  part  in  cash  and 
part    in    credit    notes,    with    in- 
terest, and  the  company  thereafter 
through  a  series  of  years  make 
out  and    deliver  to    the    policy- 
holder,  just  previous  to  the  time 
of  payment  of    the  premium,  a 
statement  of  the  amount  of  cash, 
notes,  interest,  &c.,  due,  the  com- 
pany cannot  suddenly  withdraw 
its  agent  and  terminate  this  ar- 
rangement without  any  notice  or 
usual    statement    given    to    the 
policyholder,   and    for    the    non- 
payment of  the  next  premium, 
after  such  termination,  cancel  the 
policy.    (Meyer  agt.  Knickerbocker 
Life  Ins.  Co.,  ante,  263.) 

8.  The  company  cannot  be  allowed 
to  entrap  a  policyholder,  by  its 
action    and    course    of    dealing 
through  a  series  of   years  upon 
which  the  policyholder  relies  and 
both  parties  act,   then  suddenly 
terminate  this  course  of  dealing 
without  any  notice  to  the  policy- 
holder  of  any  intended  change  on 
the  part  of  the  company.     (Id.) 

9.  Where  the  defendant,    a  life  in- 
surance   company,     insured    the 
lives  of  two  persons,  with  a  right 
to  a  participation  by  the  survivor 
in  the  profit  accruing  to  the  busi- 
ness, and  it  appearing  by  the  com- 
plaint   that    the    defendant    had 
made  profit  in  which  the  plaintiff, 
administrator  of  the  deceased,  was 
entitled  to  participate: 

Held,  on  demurrer  to  the  com- 
plaint, that  other  policyholclers 
and  the  stockholders  of  the  cor- 
poration, are  not  necessary  par- 
ties' to  an  action  for  the  recovery 
of  the  amount  of  the  insurance 
and  the  plaintiff's  share  of  the 
profits.  ( Vogler  agt.  World  Mutual 
Life  Ins.  Co.,  ante,  301.) 


10.  Also,  that  there  was  no  misjoin- 
der  of  causes  of  action  in  claim- 
ing the  amount  of  the  insurance, 
and  the  share  of  the  profits.     (Id.) 

11.  Also,  that  it  was  the  duty  of  the 
corporation,  at  stated  intervals,  to 
ascertain  and  make  entry  on  their 
books  of  the  profits  of  the  busi- 
ness, so  as  to  enable  the  policy- 
holders   to  ascertain  the  precise 
amount  of  profits  coming  to  them, 
without  a  formal  accounting.  (Id.) 

12.  The  relief  to  which  a  party  may 
be  entitled  does   not  depend  so 
much  on  the  prayer  for  relief  in 
his  complaint  as  upon  the  allega- 
tions in  the   pleadings    and    the 
proofs  on  the  trial.     (Id.) 


INTERPLEADER. 

1.  Where  an  occupied  farm  lying 
partly  in  each  of  two  adjoining 
towns  is   assessed  and  taxed  in 
both  towns,  and  warrants  for  the 
collection  of  the  taxes  are  placed 
in    the  hands   of    the   respective 
town  collectors,  an  action  in  the 
nature  of  a  bill  of  interpleader 
may  be  maintained  by  the  owner 
and  occupant  against  the  two  col- 
lectors for  the  purpose  of  deter- 
mining in  which  town  his  farm  is 
properly  taxed.     (Dorn  agt.   Fox, 
61  N.  T.,  264.) 

2.  It  is  not  necessary  to  the  main- 
tenance of  such  an  action  that 
there  should  be  a  legal  doubt  as 
to  plaintiff's  rights;  he  may  show 
that  by  reason  of  the  conflicting 
claims  his  property  is  in  danger  of 
being  sacrificed,  and  he  has  an 
equitable  right  to  relief  from  the 
illegal  assessment.     (Id.) 

3.  A  judgment,  therefore,  in  such 
an  action  is  proper,  directing  the 
amount   of  the  lawful   tax  to  be 
paid  by  plaintiff  to  the  collector 
entitled  to  receive  the  same,  re- 
straining the  other  collector  from 
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further  proceedings  and  declaring 
the  unauthorized  tax  and  the  war- 
rant for  its  collection  illegal  and 
void.  (Id.) 

4.  In  an  action  brought  in  such  a 
case  in  1870,  held,  that  there  was 
at  that  time  a  sufficient  doubt 
upon  the  question  as  to  the  effect 
of  a  decision  of  assessors  that 
facts  exist  giving  them  jurisdic- 
tion to  authorize  the  maintenance 
of  the  action  as  one  of  strict  in- 
terpleader. (Id.) 


IRREGULARITIES. 

In  papers  on  ne  exeat  —  indorsement 
and  allowance  of  writ  —  amenda- 
ble under  sections  173  and  174  of 
the  Code.  (See  Viadero  agt.  Viadero, 
7  Hun,  313.) 

In  commission  —  must  be  corrected 
by  motion  before  trial.  (See  Becker 
agt.  Winne,  7  Hun,  458.) 


JOINT  DEFENDANTS. 

1.  In  an  action  against  several  de- 
fendants, where  judgment  cannot 
be  taken  without  application  to 
the  court,  in  case  one  or  more  of 
the  defendants  come  in  and  de- 
fend, the  others  making  default, 
proof  against  those  in  default  may 
be  taken  at  the  same  time,  and 
upon  the  trial  of  the  issues,  and 
judgment  may  then  be  rendered 
upon  the  whole  case.  Whether 
such  proof  shall  then  be  taken,  or 
at  a  separate  time,  is  a  matter  of 
practice  to  be  regulated  by  the 
court  having  original  jurisdiction. 
(Lyon  agt.  Yates,  61  N.  Y.,  661.) 


JUDGE'S  MINUTES. 

Motion  for  new  trial  when  granted 
on  — on  ground  that  the  verdict  is 
against  the  weight  of  evidence. 
(See  Sharkey  agt.  TorriUion.  7  Hun. 
343.) 


JUDGMENT. 

1.  Where  a  trial  has  been  had  and 
an  adverse  result  has  been  pro- 
duced through  a  fraudulent  con- 
spiracy and   perjury,  the  proper 
course  for  the  aggrieved  party  to 
adopt  is  to  apply  for  relief  in  the 
action  itself  by  a  motion  for  a  new 
trial  on  the  grounds  of  surprise, 
newly    discovered     evidence     or 
other  matter  out   of    which  the 
claim  for  relief  arises. 

The  rules  and  maxims  of  law  for- 
bid the  review  of  the  verdict  and 
judgment,  in  an  independent  ac- 
tion, in  another  court.  (Ross  agt. 
Wood,  ante,  196.) 

2.  The  legal  presumptions  are  that 
the  decisions  of  a  court  of  com- 
petent jurisdiction  are  well  found- 
ed; and  that  facts,  without  proof 
of  which  the  verdict  would  not 
have  been  found,  were  proved  on 
the  trial. 

Furthermore,  that  the  testimony 
which  justified  the  jury  in  finding 
their  verdict  was  true.  (Id.) 

3.  The  provisions  of  section  267  of 
the  Code,   that  "judgment  upon 
the  decision  shall  be  entered  ac- 
cordingly four  days  thereafter,"  is 
simply  a  direction  to   the   clerk, 
who,  in  theory,  enters  the  judg- 
ment upon   the   decision  of    the 
court,  that  he  shall  do  so  within 
four  days.  (De  Laney  agt.  Blizzard, 
1  Hun,  66.) 

4.  There  is  no  provision  of  law  re- 
quiring a  judge  to  sign  the  judg- 
ment.    (Id. ) 

5.  Where  the  decision  of  the  court 
simply  directs  the  defendant  to 
remove  a  nuisance,  it  is  erroneous 
to  provide  in  the  judgment  entered 
thereon  that  if  defendant  should 
fail  to  do  so,  then  the  sheriff  of 
the  county  should  do  so.     (Id.) 

Form  of,  in  replevin  —  who  may  take 
advantage  of  error  in.  (See  Haight 
agt.  Haight,  1  Hun,  87.) 
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Lien  on  —  by  attorney  —  statute  of 
limitations.  (See  Richardson  agt. 
Brooklyn  G.  &  N.  R.  R  Co.,  7 
Hun,  69.) 

Of  another  state,  action  on  —  statute 
of  limitations  —  foreign  statutes 
relating  to  remedies  local  in  their 
effect  —  do  not  determine  time  of 
bringing  action  in  this  State  on 
judgment  of  foreign  State.  (See 
Miller  agt.  Brenham,  7  Hun,  330. ) 

What  is  a  proper  one  —  where  a  de- 
murrer to  only  one  of  several  de- 
fenses is  sustained.  (See  Murphy 
agt.  Allerton,  1  Hun,  650.) 

6.  Where  an  answer  presents  a  mate- 
rial issue,   it  cannot  be  held  as 
frivolous  upon  summary  applica- 
tion for  judgment,  as  prescribed 
by  the  Code,  in  case  of  frivolous 
pleading  (sec.  247),  although  there 
may  be  allegations  therein  which 
are  immaterial.  (Hunger  agt.  Shan- 
non, 61  N.  F.,251.) 

7.  A    judgment    cannot    be    given 
against    a  defendant  because  of 
the  frivolousness  of    his  answer, 
where    the    complaint    does    not 
state  facts  sufficient  to  constitute 
a  cause  of  action.     (Id.) 

8.  As  the  judge  in  such  case  has 
no   jurisdiction    to   adjudge    the 
answer  frivolous    and    to    direct 
judgment,  the  objection  can  be 
raised  upon  appeal  to  this  court, 
although  not  taken  in  the  court 
below.     (Id.) 

9.  The  jurisdiction  of  a  circuit  court 
to  try  an  action  at  law  is  not  di- 
vested by  a  special   term  order 
restraining  the  plaintiff  from  the 
further  prosecution  thereof  made 
in  an  equity  action;  and  a  judg- 
ment entered  upon  a  decision  of 
the   circuit  court  is  not  void,  al- 
though prior  to  the  trial  such  order 
was  duly  served  upon  plaintiff  and 
his  attorney.    (Platt&gt.  Woodruff, 
61  N.  Y.,  378.) 

10.  In  an  action  against  several  de- 
fendants, where  judgment  cannot 


be  taken  without  application  to 
the  court,  in  case  one  or  more  of 
the  defendants  come  in  and  de- 
fend, the  others  making  default, 
proof  against  those  in  default  may 
be  taken  at  the  same  time,  and 
upon  the  trial  of  the  issues,  and 
judgment  may  then  be  rendered 
upon  the  whole  case.  Whether 
such  proof  shall  then  be  taken,  or 
at  a  separate  time,  is  a  matter  of 
practice  to  be  regulated  by  the 
court  having  original  jurisdiction. 
(Lyon  agt.  Yates,  61  JV".  Y.,  661.) 

11.  The  judgment  of  a  competent 
court  will  not  be  annulled  in  an 
independent  action  or  proceeding, 
for  suspicion  of  fraud  merely,  or 
because  there  was  a  good  defense 
to  the  action  of  which  the  defend- 
ant omitted   to  avail   himself,    if 
the  facts  were  known,  or  might, 
with   reasonable   diligence,    have 
been  ascertained  by  him.     (Smith 
agt.  Nelson,  62  N.  Y.,  286.) 

12.  The  power  of  the  supreme  court 
to  annul  a  judgment  for  fraud  will 
only  be  exercised  in  clear  cases. 
(Id.) 

13.  Where,  in  an  action  brought  to 
annul  judgment,  the  complaint  de- 
nied that  various  steps  were  taken 
in  the  former  action  necessary  to 
authorize  a  decree,  held,  that  this 
was  not  equivalent  to  an  averment 
that    the   steps  were    not   taken, 
especially  in    a    case  where   the 
plaintiff  was  not  a  party  to    the 
former  action,    and   so   not   pre- 
sumed   to     have    had    personal 
knowledge    of    the    proceedings. 
(Id) 

14.  General  averments  of  misconduct 
upon  the  part  of  the  attorney  or 
solicitor  of  the  defendant  in  the 
former  action,  are  insufficient,  in 
the  absence  of  an  averment  that 
defendant  was  misled  or  deceived 
as  to  his  defense,  or  as  to  the  pro- 
ceedings in  the  action.     (Id.) 

In  foreclosure,  sale  and  conclusive- 
ness  of,  when  questioned  collater- 
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ally.     (See  De  Forest  agt.  Farley, 
62  JV.  Y.,  Mem.,  628.) 

In  action  for  specific  performance 
of  agreement  to  purchase  tax  lease. 
(See  Bensel  agt.  Gray,  62  N.  Y., 
Mem.,  632.) 

Of  general  term  directing  probate  of 
will,  proper  where  facts  are  undis- 
puted. (See  Thompson  agt.  Stevens, 
62  N.  Y., Mem.,  634.) 


JUDGMENT  CREDITOR'S 
ACTION. 

1.  To  compel  the  appropriation  of 
money  or  property  to  the  satisfac- 
tion of  a  judgment,  either  under 
the  statute  or  other  proceedings  in 
equity,  there  is  no  reason  to  doubt 
that  money,   or    any   thing   into 
which  it  has  been  turned,  or  in 
which  it  has  been  invested  which 
can  be  traced  or  treated  in  equity 
as  if  it  were    the    money  itself, 
can  be  used  to  satisfy  the  judg- 
ment.     (Ogden    agt.  Wood,    ante, 
375.) 

2.  But  in  creditors'  suits  there  must 
be  something  so  specific  that  as 
to  it,  either  in  law  or  in  equity, 
the  plaintiff's  judgment  or  execu- 
tion, or  the  filing  of  the  bill  or  the 
appointment   of   a  receiver,  will 
create  a  lien  or  make  a  title.    (Id.) 

3.  On  the  law  of  this  case  the  action 
cannot  be  maintained,  and  the  al- 
leged money  in  the  hands  of  the 
defendant  not  being  traced  or  at- 
tempted to  be,  the  plaintiff's  right 
rests  upon  an  action  of  tort  if  there 
are  any  facts  which  would  support 
such  an  action.     (Id.) 


JUDGMENT  IN  BAR. 

1.  Where  the  state  brought  an  ac- 
tion against  four  principal  defend- 
ants, claiming  damages  for  a 
fraudulent  combination  and  con- 
spiracy in  obtaining  a  contract 


from  the  state  in  reference  to  the 
performance  of  public  work  for 
it,  and  it  appeared  on  the  trial  that 
previously  the  state  had  com- 
menced an  action  against  two  of 
the  same  defendants  for  precisely 
the  same  cause,  which  was  tried 
upon  a  demurrer  interposed  by 
the  defendants  upon  three  grounds, 
two  of  the  grounds  not  going  to 
the  merits  of  the  action,  and  the 
other  involving  the  merits,  and 
judgment  was  rendered  on  the 
trial  some  two  or  three  years  since 
for  the  defendants  on  the  demur- 
rer : 

Held,  that  this  judgment  was  a 
bar  to  the  present  action,  and  a 
nonsuit  was  proper.  (People  agt. 
StepJiens,  ante,  235.) 

2.  The  judgment  of  a  court  of  com- 
petent jurisdiction  upon  a  question 
directly  at  issue  between  parties, 
unless  reversed,  forever  concludes 
and  estops  all  parties  to  the  action, 
and  those  in  privity  with  them 
from  questioning  its  accuracy  or 
justice  in   another   action.     And 
this  rule 'applies  equally  to  judg- 
ments on  demurrer.     (Id.) 

3.  The  demurrer  in  the  first  action 
in  this  case  was  but  a  single  de- 
murrer, although  it  was  based  upon 
three  grounds.     It  was  this  demur- 
rer which  came  on  for  argument 
and  upon  which  the  court  ordered 
judgment  for  the  defendants.  (Id.) 

4.  This  demurrer  was  sustained,  not 
in  part  but  as  a  whole,  and  that 
could  only  be  done  by  reaching 
a  conclusion  unfavorable  to  the 
plaintiffs  upon  every  issue  it  pre- 
sented.    The  judgment  on  the  de- 
murrer in  favor  of  the  two  defend- 
ants in  that  action  being  rendered 
on  the  merits  of  the  action  and  be- 
ing final,  it  presented  a  complete 
estoppel  in  their  favor  in  this  ac- 
tion.    (Id.) 

5.  All  the  acts  of  the  two  defendants 
set  out  in  the  complaint  in  the  for- 
mer action,  and  which  are  identi- 
cally the  same  as  those  contained 
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in  the  complaint  in  the  present 
action,  are  charged  as  done  in  con- 
federacy and  combination  with 
others,  those  others  being  the  pres- 
ent defendants,  not  then  sued,  and 
it  was  of  those  acts  then  and  now 
charged,  this  court  solemnly  de- 
cided and  adjudged,  in  the  lan- 
guage of  the  demurrer,  that  they 
were  not  "sufficient  to  constitute 
a  cause  of  action."  (Id.) 

6.  Therefore,  the  two  defendants  in 
this  action,  not  sued  in  the  for- 
mer action,  being  in  privity  with 
the  two  defendants  in  the  former 
action,  the  estoppel  in  their  favor 
is  just  as  effectual  as  in  favor  of 
the  two  defendants  in  the  former 
action.  (Id.) 


JUDGMENT  ON  DEMURRER. 

1.  Where  an    order  is    entered    at 
special  term  for  the  defendants  on 
demurrer,  in  an  action  to  set  aside 
a  contract    for  fraud,   and  it  is 
arranged  and  agreed  between  the 
counsel  for  the  respective  parties 
that   the  defendants  shall  waive 
the  costs  in  the  action,   and  the 
plaintiffs  would  not  appeal  from 
the  decision,  and  "  that  no  further 
proceedings  should   be   taken   in 
the  action,  but  the  same  should  be 
considered  at  an  end  and  finally 
disposed  of,"  such  agreement  does 
not  preclude  the  defendants  from 
entering    and    filing   a  judgment 
roll  upon  the  decision.      (People 
agt.  Stephens,  ante,  227.) 

2.  Where  the  order  was  entered  in 
the  minutes  of  the  court  "judg- 
ment for  the  defendants  upon  their 
demurrer,"  but  was  stated  in  the 
judgment  roll  "judgment  for  the 
defendants   upon   their  demurrer 
upon   the    issues   thereby  joined :" 
Held,  that  the  plaintiffs  were  en- 
titled to  have  the  judgment  roll 
modified,  according  to  the  entry 
of  the  decision  in  the  minutes. 
(Id.) 

VOL.  LI  72 


JURISDICTION. 

Of  supreme  court  —  has  none,  to 
entertain  an  action  brought  to  es- 
tablish the  claims  of  legatees  named 
in  the  first  codicil  of  a  will,  and  to 
set  aside  the  probate  of  a  subse- 
quent codicil  by  which  such  lega- 
cies are  revoked.  (See  Booth  agt. 
Kitchen,  1  Hun,  255.) 

Surrogate  court — has  exclusive  ju- 
risdiction of  the  probate  of  wills 
of  personal  property.  (Id.) 

The  federal  and  state  courts  have  co- 
ordinate jurisdiction  —  over  con- 
tracts by  common  carriers.  (See 
Mynard  agt.  Syracuse,  B.  &  N.  Y. 
B.  R.  Co.,  1  Hun,  399.) 

1.  In  order  to  give  a  district  court 
of  the  city  of  New  York  jurisdic- 
tion to  issue  an    attachment,    a 
bond  must  be  given  in  the  form 
prescribed  by  the  Revised  Statutes 
upon  the  issuing  of  an  attachment 
by  a  justice  of  the  peace  (sec.  20, 
chap.  344,  Laws  of  1857 ;  2  R.  S., 
230,   sec.    29),  and  an  attachment 
issued  without  such  bond,  and  a 
judgment  founded    thereon,   are 
void.    ( Van  Loon  agt.  Lyons,  61 
JV.  Y.,  22.) 

2.  Jurisdiction  in  an  inferior  court 
cannot  be  established   by  its  as- 
sumption   thereof,  however  long 
continued,  without  a  compliance 
with  the  statutory  prerequisites. 
(Id.) 

3.  An  attachment  was  issued  by  a 
district  court  upon  affidavits  stat- 
ing the  amount  and  nature  of  the 
debt ;  that  defendant  had  said  she 
could  not  pay,  had  disposed  of  her 
property  and  was  about  to  depart 
from  the  state  to  reside  in  Canada; 
and  averring  that  she  was    about 
to  secrete  or  dispose  of  her  prop- 
erty for  the  purpose  of  defrauding 
plaintiff.     Held,  that  the  affidavits 
were  sufficient  to  confer  jurisdic- 
tion.   (Id.) 

4.  The  jurisdiction  of  a  circuit  court 
to  try  an  action  at  law  is  not  di- 
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vested  by  a  special  term  order  re- 
straining the  plaintiff  from  the 
further  prosecution  thereof  made 
in  an  equity  action;  and  a  judg- 
ment entered  upon  a  decision  of 
the  circuit  court  is  not  void,  al- 
though prior  to  the  trial  such  order 
was  duly  served  upon  plaintiff  and 
his  attorney.  (Platt  agt.  Woodruff, 

61  JV.  7.,  378.) 

5.  Where  the  schedule  annexed  to 
the  petition  presented  by  an  insol- 
vent debtor  for  the   purpose   of 
instituting  proceeding  for  his  dis- 
charge   under    the    "two-thirds 
act"  (2  R.   8.,  16,  et  seq.),  shows, 
upon  its  face,  that  the  creditors 
joining  in  the  petition  do  not  own 
two-thirds  of  the  debts  owing  by 
the  insolvent  to  creditors  residing 
in  the  United  States,  the  officer 
acquires    no  jurisdiction,    and    a 
discharge  based  upon  the  petition 
is  void.     (Morrow  agt.  Freeman,  61 
N.  F.,515.) 

6.  The  supreme  court  has  jurisdic- 
tion to  appoint  a  receiver  in  an 
action  brought  by  a  stockholder 
of  an  insolvent  corporation  to  re- 
strain corporate  action ;  and  a  re- 
ceiver   thus    appointed    becomes 
vested    with    the    property    and 
effects  of  the  insolvent  corpora- 
ration.     (Osgood  agt.  Maguire,  61 
N.  F.,524.) 

7.  As  to  whether,  in  such  action, 
the  court  had  jurisdiction  to  dis- 
solve the  corporation,  quare.   (Id.) 

8.  Where  property  is  in  the  posses- 
sion of  a  receiver  appointed  in  an 
action  pending  in  one  court,  it  is 
under  the  jurisdiction  of  that  court, 
which    alone    can    determine  all 
claims  to  it  and  direct  as  to  its  dis- 
position, and  an  order  of  another 
court  appointing  a  receiver  of  the 
same  property  is  subject  to  this 
right.      (O'Mahoney  agt.  Belmont, 

62  N.  F.,133.) 

9.  Where  an  application  under  the 
non-imprisonment  act  (chap,  300, 
Laws    of    1831),    for    a    warrant 


against  a  judgment  debtor,  made 
upon  the  ground  that  he  has  con- 
cealed his  property  with  intent  to 
defraud  his  creditors,  is  based 
upon  an  affidavit  setting  forth 
declarations  of  the  debtor  admit- 
ting that  he  has  had  large  amounts 
of  property,  but  denying  that  he 
has  any  remaining  in  his  posses- 
sion, and  stating  how  and  in 
what  manner  he  has  disposed  of 
it  and  its  avails;  the  judge  enter- 
taining the  application,  in  case  he 
believes  the  explanatory  state- 
ments as  to  the  disposition  of  the 
property  to  be  mere  pretexts  and 
subterfuges,  has  the  right  to  reject 
them  as  untrue ;  and  the  affidavit 
is  sufficient  to  give  jurisdiction  to 
issue  a  warrant  (FOLGER,  J., 
dissenting).  (Wheaton  agt.  Fay, 
62  N.  Y.,  275.) 


JURY. 

1.  After  a  jury  retires  for  delibera- 
tion, it  js  error  for  the  judge  try- 
ing the  cause  to  send  a  commu- 
nication to  them.     (Plunket  agt. 
Appleton,  ante,  469.) 

2.  Such  communication  may,  how- 
ever, be  sent  by  consent  of  coun- 
sel on  both  sides.     (Id.) 

3.  But  the  better  practice  is  to  have 
all  such  communications  made,  or 
instructions  given,  in  open  court. 
(Id.) 


JUSTICES'  COURTS. 

1.  In  an  action  on  a  note  dated  March 
1,  1858,  brought  in  a  justice's 
court,  the  defendant  answered  by 
a  general  denial  and  plea  of  pay- 
ment, and  alleged  further:  "That 
the  note  is  of  no  legal  or  binding 
force  or  validity  if  it  had  not  been 
paid  eleven  years  ago. "  After  an 
adjournment  for  dinner  the  de- 
fendant's counsel  asked  leave  to 
amend  the  answer  by  setting  up 
payment,  by  applying  certain 


NEW  YORK  PRACTICE  REPORTS. 


571 


Digest. 


goods  that  had  been  sold  and  de- 
livered to  the  payee  of  the  note; 
also  by  pleading  the  statute  of 
limitations.  The  justice  allowed 
the  former  and  rejected  the  latter. 
Held,  that,  whether  or  not  the 
right  to  such  amendment  was 
absolute  or  discretionary,  the 
answer  sufficiently  set  up  the 
statute  to  justify  and  require  the 
•  amendment  if  necessary.  (Leonard 
agt.  Foster,  7  Nun,  464.) 

2.  Plaintiff  recovered  a  judgment  in 
a  justice's  court  for  $125.     De- 
fendant appealed  to  the  county 
court,   assigning,    as  one  ground 
thereof,  that  the  judgment  should 
not  have  exceeded  twenty-five  dol- 
lars.   No  offer  was  made  by  the 
plaintiff.     Upon  the   trial  in   the 
county  court  he  recovered  a  judg- 
ment of  ninety-three  dollars.  Held, 
that  the  defendant  was  entitled  to 
costs  in  the  county  court.     (Qroux 
agt.  McCrum,  7  Hun,  8.) 

3.  Upon  appeal   from  a   judgment 
rendered  in  a  justice's  court,  the 
payment  of  the  fees  for  making  a 
return  is  jurisdictional,  and  with- 
out it  no  appeal  can  be  perfected. 
(Southard  agt.  Philips,  7  Hun,  18.) 

4.  Section  371   of  the   Code,  regu- 
lating costs  on   appeal  from  jus- 
tice's court,  applies  to   all   cases 
without  regard  to  the  question  as 
to  whether  a  new  trial  is  to  be  had 
in    the    appellate    court    or  not. 
(Bigsby  agt.  Warden,  62  N.  T.,  27.) 

5.  Plaintiff  recovered  a    judgment 
in  justice's  court  for  $100.     De- 
fendant appealed,  stating  in  his 
notice  as  one  ground  of  appeal 
that    the  judgment  should  have 
been  more  favorable  to  him  in 
this;  that  "it  should  not  have  been 
for  a  larger  amount  than  ten  dol- 
lars."    Plaintiff  recovered  in  the 
county  court  eighty-three  dollars 
and  eighty-eight  cents.     Held,  that 
the  notice  was  a  sufficient  compli- 
ance with  that  provision  of  said 
section  requiring  the  appellant,  if 
he  claim  the  amount  of  the  judg- 


ment to  be  less  favorable  than  it 
should  have  been,  to  "  state  what 
should  have  been  its  amount," 
and  that  defendant  was  entitled  to 
costs.  (Id.) 


LACHES. 

1.  The  complaint  was  dismissed  at 
special    term    in    1867,    and   the 
plaintiff    appealed    to    the    gen- 
eral term,   where  judgment  was 
affirmed,    with  costs.    Judgment 
of  affirmance  was  entered  in  No- 
vember,   1872,  but  no  judgment 
for  costs  was  entered  or  docketed. 
In    January,    1875,    the    plaintiff 
moved  to  set  aside  the  judgment, 
for  irregularity.     Held,  that    the 
plaintiff  had  been  guilty  of  gross 
laches,  and  was  not  entitled  to  the 
relief  sought.     Held,  also,  that  the 
court  cannot  set  aside  a  judgment 
to  enable  a  party  to  appeal,  when 
the  time  to  appeal  has  expired. 
(Whitney  agt.   Townsend,  7  Hun, 
233.) 

By  attorney — in  asserting  his  rights, 
will  be  as  fatal  to  his  claim  as  it 
would  be  to  the  claim  of  any  ordi- 
nary suitor.  (See  Richardson  agt. 
Brooklyn  C.  &  N.  R.  R.  Co.,  7 
Hun,  69.) 

2.  Mere  laches  upon  the  part  of  an 
obligee  or  creditor,   or  non-per- 
formance of  some  act  which  might 
prevent  loss  to  a  surety,  will  not, 
in   the  absence  of  some  express 
covenant  or  condition,  discharge 
the  surety.    To  be  available  to  him 
as  a  defense,  the  neglect  must  be 
of  some  positive   duty   owing  to 
him.     (Bd.  of  Supervisors  agt.  Otis, 
62  N.  T.,  88.) 


LANDLORD  AND  TENANT. 

1.  A  lease  provided  that  if  the  tenant 
should  erect  certain  buildings  on 
the  premises,  and  keep  all  the  cove- 
nants on  his  part,  the  landlord 
would,  at  the  expiration  of  the 
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term,  pay  the  appraised  value  of 
the  buildings,  or  grant  a  new  lease. 
The  tenant  failed  to  pay  rent  as 
agreed,  and  continued  in  default. 
Held,  that  the  landlord  could  insti- 
tute summary  proceedings  under 
the  statute  to  dispossess  the  tenant, 
and  the  agreement  to  pay  the  value 
of  the  buildings  at  the  expiration 
of  the  term  did  not  take  the  case 
out  of  the  statute.  (Payne  agt. 
Rector,  etc.,  of  Trinity  Church,  7 
Sun,  89.) 

LEVY. 

When  not  necessary  to  create  a  lien 
on  chattels.  (See  Stewart  agt.  Beale, 
7  Hun,  405.) 


LIMITATIONS  OF  ACTIONS. 

1.  D.    died  seized   of    certain    real 
estate  covered  by  a  mortgage,  and 
leaving  a  will  by  which  she  de- 
vised said  real  estate  to  her  exec- 
utor upon  certain  specified  trusts. 
The  executor  named  renounced, 
and  refused  to  accept  the  trust. 
Defendant,  the  owner  of  the  mort- 
gage,  foreclosed    the    same,   and 
upon  sale  bid  in  the  land  at  a 
price  which  left  a  surplus.     This 
defendant  retained.    Plaintiff  was 
subsequently  appointed  adminis- 
tratrix with  the  will  annexed,  and 
thereafter  she  was  duly  appointed 
trustee  to  carry  out  the  trust  im- 
posed upon  the  executor  as  afore- 
said.    In  an  action  brought  by 
her  as  trustee  to  recover  such  sur- 
plus, defendant  pleaded  the  statute 
of    limitations.      Held,    that    the 
cause  of  action  did  not  accrue  un- 
til plaintiff 's  appointment  as  trus- 
tee,  as  until  then  there  was  no 
person  who  could  maintain  the 
action;  and  as  such  appointment 
was   within  the  time  limited  by 
the  statute,    that  the  action  was 
not  barred.     (Dunning  agt.  0.  N. 
Bank,  61  N.  T.,  497.) 

2.  The  short  statute  of  limitations 
(Code,  sec.  92)  made  applicable  to 
actions  against  trustees  of  manu- 


facturing corporations  for  failure 
to  file  report,  only  begins  to  run 
from  the  time  a  cause  of  action 
accrues,  not  from  the  time  of  de- 
fault in  making  the  report.  (Jones 
agt.  Barlow,  62  N.  T.,  202.) 

3.  As  to  whether  the  statute  of  lim- 
itations is  a  defense  to  an  action 
to  restrain  the  transfer  and  to  can- 
cel bonds  issued  in  aid  of  a  rail- 
road on  the  ground  of  their  inval- 
idity,  quaere.     (Town    of  V.    agt. 
Woodruff,  62  N.  Y.,  462.) 

4.  Legal  liabilities  may  be  enforced 
against  lunatics  and  idiots.whether 
the  mental  incompetency  has  been 
judicially  determined  or  not.    The 
idiocy  therefore  of  the  debtor  does 
not  take  a  claim  out  of  the  opera- 
tion of  the  statute  of  limitations 
during  his  lifetime,  but  the  statute 
begins  to  run  against  the  claim  the 
same  as  if  he  were  of  sound  mind. 
(Sandfard  agt.  Sandford,  62  N.  T. 
553.) 

5.  Where  the  statute  of  limitations 
has  begun  to  run  during  the  life 
of  the  debtor,  it    does  not  cease 
running  during  the  period  which 
may  elapse  between  his  death  and 
the    granting    of    administration 
upon  his  estate,  save  that  eighteen 
months  after  the  death  is,  by  stat- 
ute (2  R.  8.,  488,  sec.  8),  not  to  be 
deemed  part  of  the  time  limited. 
(Id.) 

6.  Where,  therefore,  after  the  accru- 
ing of  a    cause    of   action  as  to 
which  the  six  years'  limitation  ap- 
plies, but  before  the  expiration  of 
the  time  limited  the  debtor  dies 
and  an   action  is  brought  more 
than  seven  years  and  a  half  after 
the  cause  of  action  accrued,  and 
after  the  lapse  of  the  year  from 
the  issuing  of  letters  of  adminis- 
tration allowed  by  the  Code  (sec. 
102)  for  the  bringing  of  actions 
in  such  cases,  the  action  is  barred. 
(Id.) 

7.  K.  died  in  September,  1864.    An 
action  upon  a  claim  for  services 
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was  brought  against  his  adminis- 
tratrix in  July,  1867.  Judgment 
was  recovered  therein  which  was 
uncollected  as  no  personal  prop- 
erty came  to  the  hands  of  the  ad- 
ministratrix wherewith  to  pay  the 
same.  This  action  was  brought 
in  July,  1872,  to  set  aside  an  al- 
leged fraudulent  conveyance  made 
by  the  intestate,  in  his  lifetime,  of 
certain  real  estate.  Held,  that  the 
provision  of  the  statute  of  limita- 
tions as  to  the  time  of  commencing 
actions  against  executors  and  ad- 
ministrators, was  not  applicable; 
that  while  it  would  have  been  com- 
petent for  defendants  to  have 
proved  that  the  right  of  action 
against  the  personal  representa- 
tives of  the  deceased  was  barred 
by  lapse  of  time,  yet  that  no  such 
defense  existed  here,  as  it  ap- 
peared that  an  action  was  com- 
menced within  the  prescribed  time 
and  judgment  recovered;  that  the 
judgment  was  not  evidence  of  the 
claim  as  against  defendants,  but 
such  claim  being  established  by 
evidence  aliunde,  the  record  of  the 
judgment  was  conclusive  evidence 
that  there  was  no  statutory  bar  to 
the  claim,  as  against  the  personal 
representative,  available  to  defend- 
ants. (Kent  agt.  Kent,  62  .A".  Y., 
560.) 

MANDAMUS. 

1.  Where  the  auditor  of  the  canal 
department  refuses  to  pay  a  claim 
against  the  state  which  has  been 
awarded  to  the  claimant  by  the 
canal  appraisers,  having  jurisdic- 
tion and  authority  to  make  the 
award,  on  the  ground  that  he  is 
informed  and  believes  that  the 
award  is  void  on  the  ground  of 
collusion  and  fraud  between  the 
appraisers  and  the  claimant,  and 
that  it  can  be  so  established  upon 
the  trial  of  an  issue  of  fact  to  that 
effect,  it  is  insufficient,  without 
the  statement  of  any  facts,  to  pre- 
vent the  issuing  of  a  peremptory 
mandamus  to  compel  the  pay- 
ment of  the  claim.  (People  ex  rel. 
Wasson  agt.  Schuyler,  ante,  461.) 


2.  A  motion    for  a  mandamus  to 
compel  the  secretary  of  state  to 
file  a  certificate  of  incorporation 
can  only  be  made  in  the  third  ju- 
dicial district,  or  in  a  county  ad- 
joining thereto.    (Mason  agt.  Wil- 
lers,  7  Hun,  23.) 

3.  Section  471  of  the  Code  does  not 
authorize  a  motion    for  a  man- 
damus to  be  made  in  any  different 
place    from  that    designated    for 
motions  in  other  cases.    (Id.) 

Society  —  rules  of — where  they  do 
not  declare  election  of  an  unquali- 
fied person  to  be  void  —  Remedy 

—  Quo  warrants —  officer  de  facto 

—  Plenarty.     (See  Matter  of  Hebra 
Hosed  Va  Emet,  7  Hun,  333.) 

Refusal  of  justices  of  marine  court, 
N.  Y.,  to  assign  appointee  to  duty, 
a  ministerial  action  only,  and 
proper  subject  for  mandamus. 
(See  People  ex  rel.  Sinnott  agt.  Shea, 
7  Hun,  303.) 

Although  a  statute  is  in  terms  per- 
missive and  not  mandatory,  yet 
if  the  power  granted  is  conferred 
for  public  purposes,  it  imposes  a 
duty  to  exercise  the  power  when- 
ever the  public  interests  require, 
and  a  mandamus  may  issue  to 
compel  the  exercise  thereof.  (See 
People  ex  rel.  Burroughs  agt. 
Brinckerhoff,  7  Hun,  668.) 

Where  a  party  has  a  clear  legal 
remedy,  a  mandamus  will  not 
issue.  (See  People  ex  rel.  Wright 
agt.  Coffin,  7  Hun,  608.) 


MARRIED  WOMEN. 

1.  Where  it  does  not  appear  that  one 
of  the  defendants  is  a  married 
woman  she  must  be  treated  as  a 
feme  sole.  If  the  defendants  claim 
a  nonsuit  on  the  ground  that  she 
is  a  married  woman  and  has  no 
joint  interest  with  the  other  defend- 
ant in,  or  control  over,  the  cattle 
doing  the  damage,  such  facts 
should  have  been  set  up  in  the 
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answer  and  proved  on  the  trial. 
(Sickles  agt.  Gould,  ante,  22.) 

2.  The  separate  property  of  a  married 
woman  is  liable  for  such  debts  of 
her  husband  as  may  be  contracted 
by  her  as  his  agent  for  the  support 
of  herself  or  her  children.  (Con- 
lin  agt.  Cantrell,  ante,  312.) 

8.  And  where  it  appeared  that  for 
several  years  prior  to  the  making 
of  the  contract  she  had  lived  sep- 
arate and  apart  from  her  husband 
and  supported  herself  and  children 
by  her  own  means,  having  a  sepa- 
rate estate  which  she  disclosed  at 
the  time  of  making  the  contract, 
held,  that  her  separate  estate  was 
liable.  (Id.) 

4.  In  an  action  upon  contract  against 
a  married  woman,  it  is  not  neces- 
sary to  set  up  in  the  complaint  her 
coverture,  or  that  she  has  a  sepa- 
rate estate,  but  the  action  may  be 
brought  and  judgment  perfected 
in  the  same  manner  and  form  as 
if  she  were  a  feme  sole.    (Smith 
agt.  Dunning,  61  N.  Y.,  249.) 

5.  The  coverture  is  matter  of  defense 
to  be  set  up  in  the  answer,   if 
available.    (Id.) 


MECHANIC'S  LIEN. 

1.  If,  according  to  the  terms  of  the 
agreement  of  the  owner  and  con- 
tractor for  erecting  and  complet- 
ing a  building,  the  contractor  could 
not  recover  of  the  owner  the  last 
payment,  on  the  ground  that  the 
building  was  not  completed,  which 
was  required   by  the   agreement 
before  such  payment   would   be 
due,  a  workman,  under  the  con- 
tractor, who  had  filed  a  lien,  could 
not  recover  of  the  owner.    (Preus- 
ser  agt.  Florence,  ante,  385.) 

2.  Property  held  by  a  municipal  cor- 
poration for  specific  public  uses, 
is  held  in  trust  for  government 
purposes,  and  cannot  be  taken  by 
an  individual  for  the  satisfaction 


of  his  private  claim,  under  color 
of  general  laws,  intended  to  secure 
the  application  of  the  property  of 
a  debtor  to  the  satisfaction  of  the 
claims  of  creditors.  (Leonard  agt. 
Reynolds,  1  Hun,  73.) 

3.  In  an  action  to  foreclose  a  me- 
chanic's   lien,     plaintiff    claimed 
judgment  for  $527.63;  the  owner 
alone  appeared  and  served  an  offer 
under  the  Code  (sec.  385)  that  plain- 
tiff   might    take    judgment    for 
$226.50.     By  the  judgment  it  was 
adjudged  that  plaintiff  had  a  lien 
for  $202.16.     Held,  that  the  claim 
against  and  the  offer  by  the  owner 
were  not  affected  by  the  question 
as  to  whether  a  personal  judgment 
might  have  been  obtained  against 
other  parties ;  that  the  offer  was, 
in  effect,  that  the  lien  might  be 
enforced  for  the  sum  specified; 
that  a  more  favorable    judgment 
was  obtained ;  and,  therefore,  that 
defendant  was  entitled    to   costs 
accruing  from  the  offer.     (Lum- 
bard  agt.  S.,  B.    &  N.  T.  R.  R., 
Co.,  62  N.  Y.,  290.) 

4.  It  seems,  that  under  the  mechan- 
ics' lien  law  of  1862,  for  the  coun- 
ties of  Kings  and  Queens  (chap. 
478,  Laws  of  1862),  an  equitable 
owner  under  an   executory  con- 
tract of  purchase,  has  no  estate  or 
interest  In    the    premises  "  upon 
which  a  lien  will  attach  for  mate- 
rials furnished  for  the  erection  of 
a  building  thereon,"  and  the  con- 
tract is  not  of  itself  evidence  of  a 
permission  to  build,  given  by  the 
legal    to    the    equitable     owner. 
(Con/din agL  Sauer,Q2N.  Y.,  620.) 


MERGER. 

1.  Where  the  purchaser  of  mort- 
gaged premises,  sold  on  a  junior 
mortgage,  subsequently  purchased 
the  judgment  and  decree  of  sale 
made  on  a  prior  mortgage  fore- 
closure, this  judgment  does  not 
thereby  become  merged  in  his  title 
to  the  premises  under  the  first 
foreclosure,  nor  prevent  him  from 
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buying  at  the  sale,  either  in  his 
own  name  or  by  another.  (Bow- 
iszer  agt.  Hamilton,  ante,  297.) 


MISJOINDER. 

1.  A  complaint  alleged  ' '  that  the  said 
municipal  corporation  and  the  said 
Kemp  (the  owner  of  the  adjoining 
lot)  carelessly  and  negligently 
allowed  and  permitted  the  con- 
struction of  the  said  insecure  and 
unsafe  bridge,"  whereby  injury 
resulted  to  the  plaintiff.  Held,  suffi- 
cient, upon  a  demurrer  thereto 
setting  up  that  two  causes  of  action 
had  been  improperly  united.  ( Van 
Wagenen  agt.  Kemp,  1  Hun,  328.) 

Of  causes  of  action  —  a  simple  con- 
tract creditor  cannot  maintain  an 
action  against  the  debtor  and  his 
fraudulent  assignee  asking  judg- 
ment against  his  debtor,  and  also 
to  have  the  assignment  declared 
void  and  the  debt  paid  out  of  the 
proceeds  of  the  assigned  property. 
(See  Schnitzer  agt.  Cohen,  7  Hun, 
665.) 

MISNOMER. 

1.  Where  a  defense  was  set  up  by  a 
defendant  that  there  was  a  mis- 
nomer of  parties  defendant,  held, 
such  objection  should  have  been 
set  up  quasi  in  abatement;  and  in 
the  old  language  of  pleading  the 
plaintiff,  should  have  been  given  a 
better  writ  by  an  allegation  of  the 
correct  name.  ( White  agt.  Miller, 
7  Hun,  427.) 


MISTAKE. 

1.  In  construing  a  deed  all  of  its 
parts  must  be  taken  together,  and 
an  apparent  mistake  therein,  in 
one  course,  may  be  corrected  by 
other  courses,  by  natural  monu- 
ments, by  the  quantity  and  by  all 
the  other  circumstances.  (Dona- 
hue agt.  Case,  61  N.  T.  631.) 


2.  For  the  purpose  of  obtaining  the 
discharge  from  custody  of  a  debtor 
arrested  in  proceedings  under  the 
non-imprisonment    act,    a    bond 
was  presented  prepared  by  coun- 
sel of  the  obligors  who  had  pre- 
viously examined  the  statute  and 
conversed  with  one  of  the  obligors 
as  to  the  provisions  thereof  under 
which  the  debtor  could  be  released 
and  as  to  the  bond.     In  an  action 
upon  the  bond,  held,  that  in  the 
absence  of    proof    of  fraudulent 
intent,  the  sureties  could  not  avoid 
the  bond  on  the  ground  that  they 
were  induced  to  sign  it  by  a  mis- 
take as  to  its  contents,  produced 
by  an  incorrect  statement  of  the 
judge  as  to  its  effect;  i.  e.,  that  it 
was  simply  a  bond  for  the  appear- 
ance of  the  debtor.     ( Wheaton  agt. 
Fay,  62  N.  F.,275.) 

3.  They  may  be  set  aside  for  a  pal- 
pable mistake  of  fact  in  the  nature 
of  a  clerical  error,  such  as  a  mis- 
calculation of  figures  or  for  an 
error  of  law  appearing  on  the  face 
of  the  award,  i.  e.  ,where  it  appears 
that  the  arbitrators  intended  to 
decide     according    to    law,    but 
through  mistake  as  to  the  law  did 
not.     (Fudickar  agt.  The  G.  M.  L. 
Ins.  Co.,  Q2N.  T.,  392.) 

4.  It  is  not  necessary  that  it  should 
so  appear  by  express  statement;  it 
is  sufficient  if  it  be  shown  by  clear 
and  necessary  inference.     But  the 
party  alleging  error,  in  order  to 
sustain  his  action,  must  be  able 
to  show  from  the  award  itself  that 
but  for  the  mistake    the  award 
would  have  been  different.     (Id.) 


MORTGAGE  FORECLOSURE. 

1.  A  court  of  equity  will  not  allow 
itself  to  be  used  fraudulently,  and 
can     prevent    inequitable    conse- 
quences even  in  the  exercise  of  a 
legal  right.     (Foster  agt.  Hughes, 
ante,  20.) 

2.  Where  it  appeared  that  the  real 
object  of  a  foreclosure  suit  was 
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not  to  procure  satisfaction  of  the 
debt  but  to  assist  a  husband  to 
coerce  his  wife,  who  owned  the 
fee,  to  settle  litigations  between 
him  and  her,  the  court  will  pre- 
vent its  process  being  thus  abused. 
(74) 

3.  In  such  a  case,  where  the  wife 
tendered  to    the    mortgagee    the 
amount  of  his  debt  —  principal, 
interest  and  costs  —  and  asked  that 
the  mortgagee  assign  the  mortgage 
to  some  one  designated  by  her,  and 
the  mortgagee  refused,  held,  that 
proceedings  in  this  action  should 
be  stayed.     (Id.) 

4.  The  entry  of  a  decree  of  foreclos- 
ure and  sale  of  mortgaged  premises 
does  not  bar  a  second  action  for 
the  same  cause.    It  is  the  sale  under 
the  decree  which  cuts  off  the  equi- 
ty of  redemption,  and  not  the  de- 
cree itself.     The  mortgagor  has, 
until  a    sale  has  actually  taken 
place,  the  right  to  redeem.     (Bache 
agt.  Purcell,  ante,  270.) 

5.  The  owners  of  the  equity  of  re- 
demption in  a  mortgage  foreclosure 
case  may  appear  in  the  action  after 
judgment  by  default,  for  the  pur- 
pose of  taking  care  of  their  inter- 
ests in  any  further  proceedings 
which    plaintiff  may    necessarily 
take.      (Martins    agt.  Lowemtein, 
ante,  353.) 

6.  Under  rule  39,  the  referee's  report 
in  such  a  case  is  not  confirmed  at 
the  expiration  of  eight  days  from 
the  filing,  but  eight  days  from  the 
service  of  notice  of  filing  ;  and 
where  such  notice  has  not  been 
served  upon  the  opposite  party, 
their  exceptions  to  the  referee's 
report  must  be  heard.     (Id.) 

See  PAYMENT. 

,     Clark  agt.  Igelstrom,  ante,  407. 


MOTIONS  AND  ORDERS. 

1.  Where  a  special  motion  is  made 
and  denied  without  any  leave  given 


to  renew  it,  if  either  party  desires 
to  be  relieved  of  the  order,  an  ap- 
plication should  be  made  to  the 
court  for  leave  to  have  a  rehearing. 
(Wentworth  agt.  Wentworih,  ante, 
289.) 

2.  Upon  such  an    application,   ad- 
dressed  to  the  discretion  of  the 
court,    fresh  facts  or  some  good 
excuse  should  be  furnished.     (Id.) 

3.  If  a  new  state  of  facts  arises  after 
the  hearing  and  denial  of  a  mo- 
tion, a  new  motion  may  be  made 
based  upon  such  new  facts,  and 
granted,  even  when  leave  has  not 
been  obtained  to  renew .    (Id.) 

4.  It  is  within  the  discretion  of  the 
court  to  allow  a  motion  to  be  re- 
newed upon  the  same  state  of  facts, 
upon  an  application  addressed  to 
the  discretion  of  the  court  for  that 
purpose.    (Id.) 

5.  The  practice  upon  application  for 
leave  to  i;enew  motions  is  pointed 
out  in  Fowler  agt.  Huber  (7  Robt., 
52).    (Id.) 

6.  Where    defendant's    motion    to 
serve  an    amended    answer    was 
granted    upon    terms,    which  he 
omitted   to   comply  with  within 
the  time  fixed  in  the  order,   and 
on  a  second  motion  for  the  same 
purpose  and  upon  a  like  answer, 
he  is  barred  by  the  former  order, 
there  being  no  leave  given  to  re- 
new the  motion.    (Id.) 

7.  But  such  denial  or  refusal  to  pass 
upon   the  application,  was  with- 
out prejudice  to  a  motion  for  leave 
to  renew  a  motion  for  leave  to 
serve  an  amended  answer.    (Id.) 

8.  Where  the  defendant  on  a  motion 
for  alimony,  expenses,  &c.,  pend- 
ing the  action,  was  allowed  a  cer- 
tain sum  payable  on  certain  terms 
and    conditions    required  by  the 
order,  and  failing  to  comply  with 
them  the  plaintitf   was    relieved 
from  the  payment  of  such  sum; 
but  the  defendant,  on  a  second  ap- 
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plication  on  producing  further  evi- 
dence and  an  additional  state  of 
facts,  was  allowed  a  certain  sum 
upon  the  case  as  then  presented, 
without  prejudice  to  such  further 
application  as  should  be  suitable, 
if  the  court  should  grant  leave  to 
renew  the  first  motion,  and  also 
grant  leave  to  serve  an  amended 
answer.  (Id.) 

9.  The  relator,  upon  his  application 
for  a  mandamus,  swore  positively 
to  certain  facts  ;    his  statements 
were  contradicted  by  an  answer 
denying  knowledge  or  information 
sufficient  to  form  a  belief  as  to 
their  truth  ;  held,  that  such  form 
of  denial  for  the  purpose  of  meet- 
ing the  averment  of    a  positive 
affidavit,   upon  a  special  motion, 
amounted  to  nothing.     The  Code 
has  allowed  it  in  an  answer  or 
reply  in  forming  issue  of  fact  by 
way  of  pleading,  but  it  has  not 
been  sanctioned  or  allowed  for  any 
other  purpose.  (People  ex  rel.  Carle- 
ton  agt.  Assessors  of  New  York  City, 
7  Hun,  228.) 

Arrest  —  to  vacate  order  of — may 
be  made  when  the  facts  justifying 
the  arrest  constitnte  the  cause  of 
action.  (See  Liddell  agt.  Paton,  7 
Hun,  195.) 

For  inspection  of  papers  —  moving 
affidavit  —  what  it  must  contain. 
(See  Brooklyn  Life  Ins.  Co.  agt. 
Pierce,  7  Hun,  236.) 

For  mandamus  —  where  to  be  made. 
(See  Mason  agt.  Witters,  7  Hun,  23.) 

For  new  trial,  on  ground  that  ver- 
dict is  against  the  weight  of  evi- 
dence —  when  granted  on  judge's 
minutes.  (See  Sharkey  agt.  Tor- 
rilhon,  7  Hun,  343.) 

To  set  aside  verdict,  as  against  evi- 
dence, when  not  maintainable. 
(See  Peake  agt.  Bell,  7  Hun,  454.) 

10.  An  objection  to  a  deposition  ta- 
ken upon  commission,  that  the  wit- 
ness failed  to  answer  certain  cross- 
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interrogatories,  should  be  raised  be- 
fore trial  upon  motion  to  suppress 
the  testimony ;  a  general  objection 
upon  the  trial  to  the  admission  of 
the  deposition  upon  that  ground 
is  not  tenable.  ( Vilmar  agt.  Schatt, 
GIN.  F.,564.) 

11.  An  order  appointing  a  receiver 
should    describe    with    sufficient 
particularity  the  property  he  is  to 
take,  otherwise  he    cannot  hold. 
(O'Mahoneyagt.  Bdmont,  62  N.  Y., 
133.) 

12.  An  order  directing  judgment  for 
plaintiff  unless  defendant  answer, 
on  account  of  the  f rivolousness  of 
a  demurrer  to  the  complaint,  is 
not    reviewable    in    this    court. 
(Armstrong  agt.  Weed,  62  N.   Y., 
250.) 

13.  An  order  of  special  term  in  an 
action  tried  by  a  referee  denying 
a  motion  to  send  the  case  back  for 
further  findings  of  fact,  will  not 
be  reviewed  here  unless  the  record 
shows  that  it  has  been  passed  upon 
by  the  general  term.     (Hunt  agt. 
Chapman,  62  N.  Y.,  333.) 

14.  An  appeal  to  the  general  term 
from  the  judgment  entered  upon 
the  report  of  the  referee  does  not 
bring  up  such  an  order  for  review, 
as  it  is  not  an  intermediate  order 
involving  the  merits,  and  necessa- 
rily affecting  the  judgment,  within 
the  meaning  of  the  Code  (sec.  329). 
It  can  only  be  there  reviewed, 
therefore,  upon  an  appeal  direct 
from  it.    (Id.) 

15.  An  order    of  the  general  term 
affirming    the    order    of    special 
term,   is    an   intermediate    order 
which  may  necessarily  affect  the 
judgment  of  the  general  term,  and 
so  is  reviewable  here  upon  appeal 
from  that  judgment.    (Id.). 


NATIONAL  BANKS. 

1.  Dealing   in    stocks    by   national 
banks  is  not  expressly  prohibited, 
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but  such  a  prohibition  is  implied 
from  the  failure  to  grant  the 
power.  (First  National  Bank  of 
Charlotte  agt.  National  E.  Bank 
of  Baltimore,  ante,  320.) 

2.  In  the  honest  exercise  of  the 
power  to  compromise  a  doubtful 
debt  owing  to  a  bank,  it  can  hardly 
be  doubted  that  stocks  may  be  ac- 
cepted in  payment  and  satisfaction, 
with  a  view  to  their  subsequent 
sale  or  conversion  into  money  so 
as  to  make  good  or  reduce  an 
anticipated  loss.  (Id.) 


NE-EXEAT. 

1.  For  the  regular  issue  of  a  writ  of 
ne  exeat,  there   are  required  the 
special  allowance  and  order  of  a 
justice    of    the    supreme     court, 
together  with  an  indorsement  upon 
the  writ  by  the  clerk,  showing  the 
amount  in  which  the  defendant 
should  be  held  to  bail.     ( Viadero 
agt.  Viadero,  7  Hun,  313.) 

2.  Where  this  practice  has  not  been 
formally  pursued,  but  its  import- 
ant requisites  are  shown  by  the 
writ  to  have  been  observed,  and 
the  defendant  has  not  been  injured 
or  prejudiced  by  the  irregularity, 
the  writ  should  not  be  dismissed, 
but  corrected  by  amendment  under 
the  powers  conferred  bv  sections 
173  and  174  of  the  Code.    (Id.) 


NEGLIGENCE. 

1.  Where  the  plaintiff ,  in  attempting 
to  get  on  an  open  city  railroad  car 
while  it  was  slowly  moving,  the 
driver  holding  on  to  the  brake  for 
that  purpose,  but  before  he  got 
his  foot  placed  safely  on  the  car 
step  the  driver  let.  go  the  brake 
and  the  horses  started  with  a  sud- 
den jerk  of  the  car  throwing  the 
plaintiff's  foot  from  the  step  down 
upon  the  track  where  it  was  mu- 
tilated by  the  car  wheel,  field,  that 
the  railroad  company  was  liable. 


(Eppendorf  agt.  Brooklyn   City  & 
Newtown  JR.  B.  Co.,  ante,  475.) 


NEW  MATTER. 

In  an  answer  —  what  is,  under  sec- 
tion 149  of  the  Code.  (See  Man- 
ning agt.  Winter,  7  Hun,  482.) 


NEW  TRIAL. 

1.  A  new  trial  will  not  be  granted 
on  the  ground  of  relationship  of 
one  of  the  jurors  to  one  of  the 
parties  within  the  ninth  degree, 
where  it  appears  that  no  objection 
was  made  at  the  trial,  and  no  in- 
jury on   that  ground  appears  to 
have  been  sustained  by  the  party 
against    whom    the    verdict    was 
rendered,  although  such  relation- 
ship was  then  unknown  to  either 
party.    (Cok&gL  VanKeuren,  ante, 
451.) 

2.  The  parties  having  accepted  the 
twelve  men  as  juiors,  and   thus 
waived  any  objection  to  the  ver- 
dict founded  on  the  incompeten- 
cy  of  the  jury,  and  as  the  verdict 
of  the  eleven  jurors  is  valid,  the 
finding  should  not  be  set  aside  on 
that  ground.     (Id. ) 

3.  Evidence  of  the  same  charactei 
and  nature  as  that  given  upon  the 
former  trial  is  clearly  cumulative; 
and  it  is  none  the  less  so  that  the 
proposed  new  witnesses  are  sup- 
posed,  by  their  official  position, 
to  be  more  conversant  with  the 
facts  disclosed  and  proved  on  the 
merits    of    the    case    upon    the 
former  trial.     (Id.) 

See  JUDGMENTS. 

Ross  agt.  Wood,  ante,  196. 

Motion  for — on  ground  that  verdict 
is  against  the  weight  of  evidence 
—  when  granted  on  judge's  min- 
utes. (See  Sharkey  agt.  Torrilhon, 
7  Hun,  343.) 
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4.  It  is  only  where  it  is  perfectly  plain 
that  no  possible  state  of  proof  ap- 
plicable to  the  issue  in  a  case  will 
entitle  the  respondent  to  a  re- 
covery, that  an  appellate  court 
in  reversing  a  judgment  is  justi- 
fied in  refusing  a  new  trial.  It  is 
not  sufficient  that  it  is  highly  im- 
probable that  the  defeated  party 
can  succeed  upon  the  new  trial; 
it  must  appear  that  he  certainly 
cannot.  (Foot  agt.  ^£t.  L.  Ins. 
Co.,  61  N.  T.,  571.) 


NOTARY  PUBLIC. 

I.  A  notary,  to  whom  a  draft  is 
given  for  protest,  is  bound  to  fol- 
low the  instructions  given  him;  it 
is  not  his  duty  to  determine 
whether  or  not  the  draft  should 
be  protested  on  a  certain  day.  He 
is  not  guilty  of  negligence  in  pro- 
ceeding according  to  the  instruc- 
tions of  the  bank  giving  him  the 
draft  to.  protest,  and  is  not,  there- 
fore, liable  to  any  person  for  any 
damage  resulting  from  the  pre- 
sentation of  the  draft  on  the  wrong 
day.  (Commercial  Bank  of  Ken- 
tucky agt.  Varnum,  7  Hun,  23(5.) 


NOTICE  OF  PROTEST. 

1.  The    design    of  'a  notarial    seal 
printed  in  ink  on  a  certificate  of 
protest,  is  not  such  a  seal  as  will 
authorize  the  reading  in  evidence 
of  the  certificate  of  protest  with- 
out further  proof.     (Richard  agt. 
Batter,  ante,  371.) 

2.  At  common  law  the  mere  impres- 
sion of  an  official  seal  upon  paper 
was   not    considered  a  sufficient 
seal.     But  the  statutes  of  our  state 
authorize  the  impression  of  the 
seal  to  be  made  immediately  upon 
the  paper  without  the  intervention 
of  any  wafer,  wax,  or  other  similar 
substance.    (Id.) 


NUISANCE. 

When  the  decision  of  the  court  sim- 
ply directs  the  defendant  to  remove 
a  nuisance,  it  is  erroneous  to  pro- 
vide in  the  judgment  entered  there- 
on that  if  the  defendant  should  fail 
to  do  so  then  the  sheriff  of  the 
county  should  do  so.  (See  De  La- 
ney  agt.  Blizzard,  7  Hun,  7,  66.) 


NUNC  PRO  TUNC. 

When  exception  to  conclusions  of 
law  allowed  to  be  so  filed  —  after 
appeal.  (See  Douglas  agt.  Douglas, 
7  Hun,  272.) 


ORAL  PROOFS. 

Inadmissible  —  to  supply  defects  in 
the  affidavits  in  a  statutory  fore- 
closure —  when  an  action  of  eject- 
ment is  based  on  a  title  founded 
thereon.  (See  Mowry  agt.  Sanborn, 
7  Hun,  380.) 


ORDER. 

A  creditor  cannot  have  two  orders 
for  the  examination  of  a  judgment 
debtor  in  force  at  the  same  time  — 
nor  the  defendant  held  to  obey 
both.  (See  Gaylord  agt.  Jones,  7 
Hun,  480.) 

Of  arrest  —  motion  to  vacate  —  a 
motion  to  vacate  an  order  of  ar- 
rest, may  be  made  when  the  facts 
justifying  the  arrest  constitute  the 
cause  of  action.  (See  Liddell  agt. 
Paion,  1  Hun,  195.) 


PAROL  AGREEMENT. 


,  A  covenant  contained  in  a  deed 
against  incumbrances  cannot  be 
enlarged  by  parol,  so  as  to  show 
that  the  grantor  assumed  a  fur- 
ther liability  on  the  subject  of  in- 
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cumbrances,  in  addition  to  that 
expressed  in  the  deed.  (Farley 
agt.  Farrell,  ante,  497.) 

2.  A  collateral  agreement  existing  in 
parol  may  be  shown,  notwith- 
standing the  silence  of  the  prin- 
cipal agreement  in  writing  upon 
the  subject.  But  the  parol  agree- 
ment here  sought  to  be  proven 
was  not  collateral  to,  but  directly 
related  to  the  subject  of  the  cove- 
nant. (Id.) 


PAROL  EVIDENCE. 

1.  The  law  does  not  exclude  parol 
evidence  to  show  the  further  agree- 
ment of  one  party,  because  that 
of  the  other  has  been  reduced  to 
writing.  A  written  agreement 
having  been  signed  by  one  party, 
parol  evidence  may  be  given  of 
an  agreement  made  by  the  other 
party,  as  a  consideration  of  the 
written  contract,  (linger  agt. 
Jacobs,  7  Hun,  220.) 


PARTIES. 

1.  Where  the  defendant,  a  life  in- 
surance   company,    insured    the 
lives  of  two  persons,  with  a  right 
to  a  participation  by  the  survivor 
in  the  profit  accruing  to  the  busi- 
ness, and  it  appear  ing  by  the  com- 
plaint that  the  defendant  had  made 
profit  in  which  the  plaintiff,  ad- 
ministrator of  the  deceased,  was 
entitled  to  participate  : 

Held,  on  demurrer  to  the  com- 
plaint, that  other  policyholders  and 
the  stockholders  of  the  corpora- 
tion, are  not  necessary  parties  to  an 
action  for  the  recovery  of  the 
amount  of  the  insurance  and  the 
plaintiff's  share  of  the  profits. 
(Vogler  agt.  World  Mutual  Life 
Ins.  Co.,  ante,  301.) 

2.  Where,    by  the  instigation  and 
direction  of    a   party    in   whose 
favor  a  void  attachment  has  been 
issued,  an  officer  seizes  and  car- 


ries away  the  goods  of  another, 
such  party  may  be  held  respon- 
sible for  all  the  consequences  of 
the  loss,  although  the  officer  had 
in  his  hands  like  illegal  process  in 
favor  of  others  who  were  also  con- 
cerned in  the  trespass.  It  is  at 
the  option  of  the  inj.ured. party  to 
sue  one  or  all.  ( Wehle  agt  Butler, 
61  N.  T.,  245.) 

3.  Where  one  dies  seized  of  real  es- 
tate incumbered  by  a  mortgage, 
which  is  thereafter  foreclosed  and 
the  land  sold,  any  surplus  arising 
on  the  sale  is  to  be  regarded  as 
realty,  and  goes  to  the  heirs  or  de- 
visees,  not  to  an  administrator; 
and  an  administrator,   as    such, 
cannot  maintain  an  action  to  re- 
cover the  same;  and  this  is  so, 
although  the  mortgage  provides 
that  the  surplus  shall  be  paid  to 
the  mortgagor,   his  executors  or 
administrators.    (Dunning  agt.  0. 
N.  Bk.,  61  N.  T.,  497.) 

4.  Under    the    provisions    of    the 
statute  relating  to  proceedings  by 
and  against  corporations  (2  It.  S., 
463,  sec.  39,  et  seq.),  an  application 
may  be  made  by  a  stockholder, 
without  the  intervention  of  the 
attorney-general,  to    restrain    an 
insolvent    insurance    corporation 
from     exercising     its     corporate 
rights  and    franchises,    and    for 
the   appointment  of    a   receiver. 
(Osgood  agt.   Maguire,  61    N.  Y., 
524.) 

5.  Where  two  or  more  railroad  cor- 
porations  are    consolidated,    and 
the  new  corporation  thus  formed 
assumes  the  debts  and  obligations 
of  the    original    companies,    the 
directors  or  other  officers  of  the 
new  organization  are  not  neces- 
sary or  proper  parties  to  an  action 
brought  by  a  holder  of  preferred 
and  guaranteed  stock  of  one  of 
the  old  companies  to  enforce  an 
alleged  contract   made  by    it   to 
pay  specified  dividends  upon  said 
stock.    (Chase  agt.  Vanderbilt,  62 
N.  F.,307.) 
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6.  If  the  plaintiff  has  a  cause  of 
action  it  is  against  the  new  cor- 
poration alone,  and  its  official  rep- 
resentatives are  not  necessary  par- 
ties to  a  determination  thereof,  or 
for  the  purpose  of  giving  any  relief 
to  which  the  plaintiff  may  be  en- 
titled.     Whatever    judgment    is 
obtained  is  obligatory  as  well  upon 
its  officers  as  upon  the  corpora- 
tion.   (Id.) 

7.  The  directors  of    a  corporation 
represent  all  its  stockholders,  and 
cannot  be  compelled  to  occupy  a 
position  in  conflict  with  this  gen- 
eral obligation ;  they  cannot  there- 
fore be  charged  by  a  plaintiff  in 
an  action  with  the  duty  of  caring 
for  and  protecting   the  interests 
of  one  class  of    stockholders    as 
against  another,  and  this  although 
they  may  belong  to  the  former 
class  ;  if  for  any  reason  that  class 
of  stockholders  should  be  repre- 
sented in  the   action,    others  not 
having  an  official  relation  to  the 
corporation  should  be  selected  as 
the  representatives.     (Id-) 

8.  The  reason  of  the  rule,  under  the 
old  chancery  practice,  authorizing 
officers  to  be  made  parties  to  such 
an  action  does  not  exist  under  the 
Code.    (Id.) 

9.  Where  title  to  lands  is  in  several 
tenants  in  common,  a  joint  action 
of  ejectment  cannot  be  maintained 
by  two  or   more,  less    than  the 
whole  number;  all  must  join  in 
one  action  to  recover  the  whole 
premises,    or    a    separate    action 
must  be  brought  by  each  to  re- 
cover his  share.     (Hasbrouck  agt. 
Bunce,  62  N.  F.,475.) 

10.  If  the  consent  of  one  or  more  to 
bring  a  joint  action    cannot    be 
obtained  he  or  they  may  be  made 
defendants  under  section  119  of 
the  Code;  in  which  case  the  fact 
should  be  stated  in  the  complaint 
and  proved  upon  the  trial.     (Id, ) 

11.  Where  a  grant  of  land  executed 
by  several  tenants  in  common  is 


void  by  reason  of  actual  posses- 
sion by  a  third  person,  claiming 
under  a  title  adverse  to  that  of  the 
grantors,  the  grantee,  in  order  to 
maintain  an  action  of  ejectment, 
under  section  111  of  the  Code, 
must  bring  it  in  the  name  of  all 
the  grantors  or  their  heirs  or  legal 
representatives.  (Id.) 

12.  Where  a  defect  of  parties  arises 
after  the  commencement  of  such 
an  action  hi  consequence  of  the 
death  of  one  or  more  of  the  gran- 
tors, plaintiffs,  the  only  method 
in  which  the  defense  can  be  set 
up  is  by  objecting  to  the  cause 
proceeding  without  bringing  in 
the  representatives  of  the  deceased 
parties;  and  where  the  objection 
is  taken  upon  the  trial,  the  over- 
ruling thereof  is  error.  (Id. ) 

See  PARTNERS. 

Wills  agt.  Simmonds,  ante,  48. 

See  VOLUNTARY  ASSOCIATIONS. 
Olery  agt.  Brown,  ante,  92. 


PARTITION. 

1.  An    action    for    partition  is  an 
equitable  action;  but  as  the  pro- 
visions of  the  Revised  Statutes  are 
by  the  Code  (sec.  448)  made  appli- 
cable to  such  actions,  where  issues 
of  fact  are  presented  by  the  plead- 
ings,  a  jury  trial  is  a  matter  of 
right.     (Hewlett  agt.  Wood,  62  N. 
Y.,  75.) 

2.  In  an  action  for  partition  brought 
by  an  heir  under  the  provisions  of 
the  act  of  1853  (chap.  238,  Laics  of 
1853)  relative  to   disputed  wills, 
the  supreme  court  at  special  term 
has  authority  to  direct  issues  of 
fact  to  be  settled  and  that  the  ver- 
dict of  the  jury  thereon  be  certi- 
fied to  the  special  term  for  further 
proceedings.    (Id.) 

3.  It  is  within  the  discretion  of  the 
court  whether  the  case  shall  be  so 
disposed  of  or  shall  be  placed  upon 
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the  circuit  calendar  for  the  court 
to  submit  to  the  jury  such  ques- 
tions of  fact  as  are  presented  by 
the  pleadings,  and  the  exercise  of 
this  discretion  is  not  reviewable 
here.  (Id.) 

4.  So,  also,  the  form  of  the  issues 
is  discretionary,  and  the  order  of 
the  court  settling  the  issues  is  not 
reviewable.     (Id.) 

5.  If  the  issues  settled  are  imperfect 
or  insufficient,  the  court,  on  trial 
at  the  circuit  has,  in  its  discre- 
tion, the  right  to  amend  and  to 
submit  such  additional  issues  as 
the  proof  warrants.     (Id.) 

Trial  of  action  for,  and  what  suffi- 
cient evidence  to  justify  judgment 
directing  sale.  (See  Macy  agt. 
Nelson,  62  N.  Y.,  Mem  ,  638.) 


PARTNERS    AND    PARTNER- 
SHIPS. 

1.  The  plaintiffs'  firm  engaged  the 
defendants'  firm,  who  are  bank- 
ers, to  buy  and  sell  gold  for 
them,  for  which  service  the  de- 
fendants' firm  were  to  charge 
commissions  and  interest,  as  was 
their  custom  with  other  dealers. 
Rosenfeld,  a  member  of  the  de- 
fendants' firm,  was  secretly,  and 
without  the  knowledge  of  his  part- 
ners, interested  with  the  plaintiffs 
in  the  account.  Rosenfeld  failed, 
and  with  his  failure  the  account 
was  closed,  showing  a  debit  bal- 
ance in  favor  of  the  defendants' 
firm  against  the  plaintLfs'  firm  of 
$72,000.  Statements  of  this  ac- 
count had  been  regularly  ren- 
dered to  the  plaintiffs'  firm. 

On  the  day  of  his  failure  Rosen- 
feld made  an  assignment  for  the 
benefit  of  his  individual  creditors, 
notice  of  which  was  directly  given 
to  his  copartners.  Rosenfeld's  in- 
terest in  his  firm  was  adjusted  and 
ascertained,  and  was  found  to 
amount  to  $00,000,  which  was 
claimed  by  his  assignees.  In 
reaching  this  result,  no  notice  was 


taken  of  his  interest  in  the  plain- 
tiffs' account  with  the  defendants' 
firm. 

Held,  that  the  interest  of  Rosen- 
feld in  the  defendants'  firm  could 
not  in  equity,  at  the  plaintiffs'  in- 
stance, be  subjected  to  the  pay- 
ment of  his  proportion  of  the 
indebtedness  of  the  plaintiffs,  as 
appears  by  the  accounts  between 
plaintiffs  and  defendants'  firm,  to 
the  prejudice  of  the  individual 
creditors  of  Rosenfeld,  provided 
for  in  his  assignment  for  their 
benefit,  the  plaintiffs  having  no 
equity  superior  to  that  of  such 
creditors.  (Goodwin  agt.  Einstein, 
ante,  9.) 

2.  Also,  that  plaintiffs  had  no  lien 
growing  out  of  their  interest  with 
Rosenfeld  in  the  account  in  ques- 
tion upon  his  share  or  interest  in 
the  defendants'  firm.     (Id.) 

3.  Also,   that    the  defendants'  firm 
were  not  called  upon  in  equity  to 
set  off  against  the  claims  of  the 
individual  creditors  of  Rosenfeld, 
as  interposed  through  his  assign- 
ment, to  the  plaintiffs'  advantage, 
his  share  of  the  indebtedness  aris- 
ing under  the  account  in  ques- 
tion, they  being  ignorant  of  his 
interest    therein    until    after    his 
failure.      They  were  not,   under 
the  circumstances,  obliged  to  re- 
gard him  as  a  debtor  to  them  under 
that    account,    opened    on    their 
books  and  carried  on  exclusively 
in  the  name  of  the  plaintiffs'  firm. 
The  plaintiffs  were  their  debtors. 
(Id.) 

4.  Also,  that  parties  cannot,  by  secret 
arrangements  made  between  them- 
selves,  for  their  own  individual 
gain,    compel  others  standing  in 
some  well-defined  relation  to  them, 
and  who  are  innocent  and  ignorant 
of  such  secret  arrangements,   to 
change     the    ordinary    and    ac- 
customed method  of  treating  ac- 
counts, apportioning  interests  and 
discharging  claims,   and   become 
involved  in  complications  and  con- 
tests with  others.    (Id.) 
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5.  Also,  while  equity  favors  the  doc- 
trine of  set-off,  it  follows  the  same 
general  rule    as  courts    of    law. 
The  debts  must  be  due  by  and  to 
the  same  parties.     (Id.) 

6.  Also,    that    the    validity    of    the 
assignment    of    Rosenfeld    could 
not  be  attacked  collaterally  in  this 
action.      A   judgment    creditor's 
action  is  the  proper  remedy  to  de- 
termine the  validity  of  that  assign- 
ment.    (Id.) 

7.  The  plaintiffs  also  claiming  that 
there  should  be  a  readjustment  of 
the  accounts  themselves,  between 
their  firm  and  the  defendants'  firm, 
upon  the   ground  of    a  promise 
made  by  Rosenfeld  to  the  plaintiffs 
that,  upon  the  closing  of  the  ac- 
counts, there  should  be  a  conces- 
sion made  to  the  plaintiffs  from 
the  rate  of  charges,  such  promise 
being  made  without  the  knowl- 
edge of  his  copartners: 

Held, that  any  promise  Rosenfeld 
had  made  was  clearly  in  his  own 
interest,  and  to  the  pecuniary  pre- 
judice of  his  copartners,  and  was 
not  binding  upon  them,  it  appear- 
ing that  the  accounts  had  been 
regularly  rendered,  and  the 
charges  made  were  the  same  as 
those  against  other  dealers  with 
defendants'  firm.  (Id.) 

8.  Where  certain    creditors    agreed 
with  each  other  to  advance  the 
moneys  necessary  to  continue  and 
carry    on    the    business  of   their 
debtor,  for  their  own  profit,  they 
to  contribute  the  funds  necessary 
for  the  purchase  of  stock  for  the 
business  iu  equal  proportions,  and 
the  profits  to  be  realized  to  belong 
to    the  creditors    advancing    the 
moneys,  equally,  the  losses  of  the 
business  being  borne  by  them  in 
the  same  proportion  ;  a  copartner- 
ship relation   in  respect  to  such 
enterprise  is  established  between 
the  parties.    ( Witts  agt.  Simmonds, 
ante,  48.) 

9.  In  determining  the  relation   be- 
tween the  parties,  their  intention 


should  control ;  but  such  intention 
must  be  gathered  from  the  con- 
tracts through  which  the  parties 
have  spoken,  and  parties  must  be 
held  to  intend  what  their  words 
and  acts  reasonably  indicate.  (Id.) 

10.  The  case  of  Cox  agt.    Hickman 
(8  House  of  Lords  Cases,  312)  com- 
mented upon  and  distinguished. 

11.  An  action  may  be  brought  for 
damages  sustained  by  any  breach 
of  an  express  stipulation  by  a  co- 
partner with  his  copartners,  if  it  is 
so  framed  as  to  admit  of  an  action 
by  some  or  one  only  of  the  part- 
ners against  the  person  complained 
of,   and   the    damages,    when  re- 
covered, will  not  belong  as  much 
to  himself  as  his  copartners.    (Id.) 

12.  Where  one  person,  even  if  he  is 
a  partner,  expressly  promises  the 
other  to  pay  for  the  articles  fur- 
nished,   or    to    furnish    a    given 
amount  of  capital,  the  latter  may 
sue  the  former  at  law  for  a  breach 
of  his  agreement,    (Id.) 

13.  Sections  118,  122  of  the  Code,  in 
respect  to  the  joining  of  parties  as 
defendants,  considered.    (Id.) 


PARTY  TO  ACTION. 

To  action  —  one  having  only  a  lease- 
hold interest  in  the  premises  inju- 
riously affected  by  a  public  nui- 
sance, may  maintain  an  action  for 
its  removal.  (See  De  Laney  agt. 
Blizzard,  1  Hun,  7.) 

Where  a  receiver  has  been  appointed 
under  the  national  bank  act;  in 
an  action  to  establish  the  claim  of 
a  creditor  which  has  been  rejected 
either  by  the  comptroller  or  re- 
ceiver, the  bank  and  the  receiver 
may  both  be  made  parties  defend- 
ant. (See  Green  agt.  Walkill  Nat. 
Bank,  7  Hun,  68.) 
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PAYMENT. 

1.  It  has  always  been  the  rule,  that 
when  the  mortgagor  attempts  to 
make  a  payment  to  the  mortgagee 
upon  the  principal  of  a  bond,  if 
the    bond    is    not    produced,   he 
makes  such  payment  at  his  peril ; 
and  if  it  should  turn  out  that  the 
bond  has  been    assigned   and  is 
held  at  the  time  of  the  payment 
by  another  party,  it  is  not  a  good 
payment.     (Clark  agt.  Igektrom, 
ante,  407.) 

2.  The  facts  herein,  in  reference  to 
the  alleged  payment,  bring  this 
case  decidedly  within  the  above 
rule.    Judgment  for  plaintiff,  with 
costs.    (Id.) 


PAYMENT  INTO  COURT. 

1.  In  order  to  make  a  tender  before 
suit  brought  available,  the  defend- 
ant must  pay  the  money  into  court 
and  allege  that  fact  in  his  answer. 
(Becker  agt.  Boon,  61  JV.  T.,  317.) 

2.  An  answer  of  tender  omitting  this 
allegation  does  not  state  facts  suffi- 
cient to  constitute  a  defense,  and 
plaintiff  may  avail  himself  of  the 
objection  upon  trial.     He  does  not 

•  waive  it  by  going  to  trial  where 
other  issues  are  presented  by  the 
answer  (DwiGHT  and  GRAY,  (7(7., 
(Id.) 


3.  Payment  to  a  referee  upon  trial 
before  him  is  not  payment  into 
court;  he  is  not  the  court  for  that 
purpose.  (Id.) 


PERSONAL  PROPERTY. 

1.  A  sale  of  personal  property  made 
without  being  accompanied  by  an 
immediate  delivery  and  followed 
by  an  actual  and  continued  change 
of  possession  of  the  thing  sold, 
is,  as  against  creditors,  presump- 
tively fraudulent  and  void.  (Stout 
agt.  Bappelhagen,  ante,  75.) 


2.  An  actual  change  of  possession 
means  an  open,  visible,  palpable 
change,  manifested  by  such  out- 
ward  signs  as  render  it  evident 
that  the  possession  of  the  vendor 
or  owner  has  wholly  ceased.     (Id.) 

3.  A  constructive,  secret  and  sym- 
bolical delivery  is  insufficient  to 
pass  title.     (Id.) 


PLACE  OF  TRIAL. 

1.  Section  125  of  the  Code,  requir- 
ing actions  to  be  tried  in  the  county 
where  the  parties  reside,  applies 
to  actions  brought  in  the  common 
pleas  and  superior  court  and  re- 
moved, under  section  33,  subdi- 
vision 2  of  the  Code,  into  the  su- 
preme court,  although  this  last 
section  confers  a  discretionary 
power.  (Cornett  agt.  Emns,  7  Hun, 
299.) 


PLEADING. 

1.  The  rule  that  once  prevailed,  that 
a  pleading  should  be  construed 
most  strongly  against  the  pleader, 
has  been  modified  by  the  Code 
(sec.  159),  which  ordains  that  the 
allegations  of  a  pleading  shall  be 
liberally  construed  with  a  view  to 
substantial    justice    between    the 
parties.     (Olery  agt.  Brown,  ante, 
92.) 

2.  The  phrase  "was  alone  invested 
with  any  right  or  title  to  the  cause 
of  action  set  forth  in  the  com- 
plaint," must  be  construed  to  refer 
to  the  time  of  the  commencement 
of  the  action,  to  which  all  similar 
averments,  whether  in  form  in  the 
present  or  past  tense,  are  held  to 
refer.     (Townshend  agt.  Norris,  7 
Hun,  239.) 

3.  In  an  action  for  goods  sold  and 
delivered,  when  the  answer  sets 
up  that  notes  were  given  in  pay- 
ment of  the  debt,   and  that  the 
notes  were  not  yet  due,  held,  that 
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it  could  be  shown  on  the  trial  that 
the  credit  granted  by  accepting 
the  notes  was  obtained  by  fraud, 
and  that  the  plaintiffs  were  not 
bound  to  anticipate  the  defense, 
and  allege  in  the  complaint  the 
fraudulent  character  of  the  ex- 
tended credit.  (Claflin  agt.  Taus- 
sig,  7  Hun,  223.) 

4.  In  order  to  enable  a  plaintiff  to 
recover,  on  showing  that  defend- 
ant   made    false    representations 
without    knowing  the    condition 
and  quality  of  the  article  sold,  the 
fact  should  have  been  alleged  in 
the  complaint;  he  cannot  do  so 
when  the  representations  are  al- 
leged to  have  been  known  to  the 
defendant  to  be  false.    (Marshall 
agt.  Fowler,  7  Hun,  237.) 

5.  In  an  action  of  ejectment  it  is  not 
necessary  to  state  in  detail  the  facts 
constituting  the  estate  or  interest 
claimed  in  the  land,  but  the  gen- 
eral form  or  character  of  the  estate 
or  interest  must  be  averred.  (Aus- 
tin agt.  Schluyter,  7  Hun,  275. ) 

6.  A  complaint  alleging  "  that  the 
said  municipal   corporation    and 
the  said  Kemp  (the  owner  of  the 
adjoining  lot)  carelessly  and  neg- 
ligently allowed  and  permitted  the 
construction  of  the  said  insecure 
and  unsafe  bridge,"  whereby  in- 
jury resulted  to  the  plaintiff,  field, 
sufficient,  upon  a  demurrer  there- 
to setting  up  that  two  causes  of  ac- 

*  tion  had  been  improperly  united. 
(Van  Wagenen  agt.  Kemp,  7  Hun, 
328.) 

7.  Where  different  persons  are  in- 
terested in  an  account,  although 
not  in  the  same  right,  they  may, 
and  in  most  cases  should,  all  be 
joined.    (Littett  agt.  Sayre,  7  Hun, 
485.) 

8.  Where  the  complaint  sets  forth 
facts  sufficient  to  show  the  liability 
of  the  defendants  who  demur,  they 
cannot  raise   the  question  of  the 
sufficiency  of  the  complaint  as  re- 
spects the  other  defendants.     (Id.) 

VOL.  LI  74 


9.  The  rule  that  an  action  cannot  be 
maintained  against  heirs  or  devisees 
and  the  executor  or  administrator, 
jointly,  does  not  apply  where  the 
creditor  has  established  his  de- 
mand before  the  surrogate,  and  the 
personal  estate  of  the  deceased  has 
been  concealed  or  wasted.  (Id.) 

Damages  —  when  treble  damages  are 
claimed  in  a  complaint,  it  will  not 
prevent  the  recovery  of  single 
damages  in  a  proper  case.  (See 
Starkweather  agt.  Quigky ,  7  Hun, 
26.) 

Amendment  of  complaint  —  in  ac- 
tion on  contract,  void  under  stat- 
ute of  frauds,  into  one  on  quantum 
meruit.  (See  Turnow  agt.  Hoch- 
stadter,  7  Hun,  80.) 

Amendment  of  —  to  conform  to 
pleadings.  (See  Tisdale  agt.  Mor- 
gan, 7  Hun,  583.) 

New  matter,  as  the  phrase  is  used  in 
section  149  of  the  Code,  means 
matter  extrinsic  to  the  matter  set 
up  in  the  complaint,  as  the  basis 
of  the  cause  of  action.  (See  Man- 
ning agt.  Winter,  7  Hun,  482.) 

Amendment  of  complaint  for  unlaw- 
ful conversion  of  property,  when 
it  contains  an  allegation  waiving 
a  tort,  is  not  proper  on  the  trial 
striking  out  the  waiver  of  the  tort. 
(See  Cushman  agt.  Jewell,  7  Hun, 
525.) 

Statute  of  limitations  —  justice's 
court  —  answer  —  amendment  of 
during  trial.  (See  Leonard  agt. 
Foster,  7  Hun,  464.) 

Relief  granted  under  —  demand  for 
judgment.  (See  Herrington  agt. 
Robertson,  7  Hun,  368.) 

Lenity  in  allowing  amendments 
of,  in  case  of  municipal  corpora- 
tions —  death  of  witnesses  no 
ground  of  refusal  of.  (See  Seaver 
agt.  Mayor,  7  Hun,  331.) 

In  an  action  for  goods  sold  and  de- 
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livered,  when  the  answer  is  a 
general  denial,  the  defendant  can 
give  evidence  that  the  plaintiff 
had  contracted  to  deliver  certain 
merchandise,  and  had  only  deliv- 
ered part  thereof.  (See  Manning 
agt.  Winter,  7  Hun,  482.)  . 

10.  In  an  action  upon  contract  against 
a  married  woman,  it  is  not  neces- 
sary to  set  up  in  the  complaint  her 
coverture,  or  that  she  has  a  sepa- 
rate estate,  but  the  action  may  be 
brought  and  judgment  perfected 
in  the  same  manner  and  form  as 
if  she  were  a  feme  sole.    (Smith 
agt.  Dunning,  61  Jf.  F.,  249.) 

11.  The  coverture  is  matter  of  defense 
to  be  set  up  in  the  answer,  if  avail- 
able.    (Id.) 

12.  Where    an  answer  presents   a 
material  issue,  it  cannot  be  held 
as  frivolous  upon  summary  appli- 
cation for  judgment,  as  prescribed 
by  the  Code  in  case  of  frivolous 
pleading  (sec.  247),  although  there 
may  be  allegations  therein  which 
are     immaterial.      (Hunger    agt. 
Shannon,  61  N.  F,  251.) 

13.  A   judgment   cannot  be  given 
against  a  defendant  because  of  the 
f  rivolousness  of  his  answer,  where 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action.    (Id.) 

14.  As  the  judge  in  such  a  case  has 
no   jurisdiction    to    adjudge    the 
answer  frivolous    and    to  direct 
judgment,   the  objection  can  be 
raised  upon  appeal  to  this  court, 
although  not  taken  in  the  court 
below.    (Id.) 

15.  Where  the  complaint,  in  an  action 
for  divorce  on  the  ground  of  adul- 
tery, avers  the  commission  of  the 
offense  with  a  person  whose  name 
is  unknown  to  plaintiff,  at  times 
between  certain    specified    dates 
and  in  a  town  or  city  named,  with 
the  further  averment  that  plaintiff 
is  unable  to  state  more  particularly 
the  times  and  places,  it  is  sufficient 


to  authorize  evidence  in  proof  of 
the  offense  so  charged;  and,  if  it 
be  proved,  to  sustain  the  action, 
although  no  proof  be  given  of 
offenses  particularly  charged. 
(Mitchell  agt.  Mitchell,  61  N.  Y., 
398.) 

16.  An  action  to  recover  back  moneys 
paid  upon  a  contract,  repudiated 
by    plaintiff    on    the   ground    of 
fraud,  is  an  action  upon  contract 
(LoTT,  Ch.  C.,and  GRAY,  C.,  dis- 
senting).   (Freer  agt.   Denton,   61 
N.  Y.,  492.) 

17.  Such  a  cause  of  action,  therefore, 
and  one  to  recover  moneys  paid, 
on  the  ground  that  defendant  has 
refused  to  perform  and  has  repu- 
diated the  contract  on  his  part, 
can  be  united  in  the  same  com- 
plaint (LOTT,  Ch.  C.,  and  GRAY, 
C.,  dissenting).     (Id.) 

18.  Where  a  complaint  contains  two 
such  causes  of  action  blended  in- 
one  count,   the  plaintiff  may  re- 
cover without  proof  of  the  fraud 
alleged,  as  the  objection  that  the 
causes  of  action  are  not  separately 
stated  can  only  be  taken  by  mo- 
tion (LOTT,  GTi.  C.,  and   GRAY, 
C.,  dissenting).     (Id.) 

19.  Plaintiff's  complaint  alleged,  in 
substance,  that  plaintiff's  firm  de- 
posited with  defendants,  as  their 
bankers  and  agents,  various  sums 
of  money,  also  United  States  bonds 
and  bank  stock,  as  special  deposits, 
under    an    agreement    that    they 
should,  at  all  times,  be  subject  to 
the  order  and  control  of  said  firm, 
and  that  no  interest  should  be  paid 
therefor ;  that  defendants  delivered 
specified  portions  of  said  deposits, 
but,  demand  being  made,  refused 
to  deliver  over  the  balance  of  said 
deposits,  and  wrongfully  and  un- 
lawfully detained  the  same,    and 
for  the  balance  plaintiff  demanded 
judgment.     Held,    that  the  aver- 
ments were  to  the  effect  that  the 
deposits  were  with  defendants,  as 
bankers,  subject  to  the  depositor's 
drafts  or  order,  under  an  agree- 
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ment  which  did  not  contemplate 
the  return  of  the  specific  money 
or  thing  deposited,  but  that  de- 
fendants could  use  it  in  their  busi- 
ness without  interest;  that,  there- 
fore, the  facts  alleged  constituted 
an  action  for  breach  of  contract, 
not  one  in  tort;  and  so,  that  it 
was  in  its  nature,  referable.  ( Vil- 
mar  agt.  Schall,  61  If.  T.,  564.) 

20.  Where  a  complaint  sets  forth 
facts  constituting  a  cause  of  action 
ex  contractu,  an  allegation  therein 
of  an  incorrect  legal  conclusion, 
having  the  aspect  of  a  tort,  does 
not  change  the  nature  of  the  ac- 
tion.    (Greentree  agt.   Rosenstock, 
61  N.Y.,  583.) 

21.  Plaintiff's  complaint  alleged,  in 
substance,  that  defendant  received 
certain  sums  in  gold  coin,  the  pro- 
ceeds of  sales  and  of  collections, 
made  by  him  as  agent  for  plain- 
tiff's   assignor;    that    defendant 
failed  to  account  to  his  employer 
for  the  gold  coin,  or  its  proceeds, 
but  converted  the  same  to  his  own 
use,  and  refused,    upon  demand 
made  by  plaintiff,  after  the  assign- 
ment made  to  him,  to  pay  over 
said  gold  coin  or  its  proceeds,  and 
asked  judgment  for  the  damages. 
Held,  that  the  action  was  for  breach 
of  contract  (i.  e.,  a  failure  to  ac- 
count.and  pay  over  as  agent),  not 
one  in  tort ;  that  the  allegation  of 
conversion  was    merely  surplus- 
age.    (Id.) 

22.  Plaintiff's  complaint  alleged  that 
while  passing  over  the  platform 
of  the  defendant's  car,  which  had 
stopped  so  as  to  obstruct  passage 
across  the  street,  she  was  "forcibly, 
willfully  and  violently  "  seized  and 
thrown  off  by  the  driver  and  seri- 
ously injured;  that  the  driver  was 
acting  at  the  time  as  "  the  servant 
and  agent  and  in  the  employment 
of  the  defendant."   Defendant  de- 
murred  to  the   complaint.     Held 
(FOLGER,  </.,  dissenting),  that  the 
demurrer  was  properly  overruled; 
that  it  might  be  assumed  from  his 
position  that  the  driver  was  acting 


within  the  line  of  his  instructions 
in  keeping  the  platform  clear,  and 
that  the  act  complained  of  was  an 
error  of  judgment  in  the  course  of 
his  employment  for  which  the 
company  was  liable;  also  that  the 
averment  that  the  act  was  "forci- 
bly, willfully  and  violently  "  done 
would  not  be  considered  as  a 
charge  that  it  was  malicious,  but 
that  it  was  done  in  the  perform- 
ance of  his  duty,  he  using'  more 
force  and  violence  than  was  neces- 
sary. (Shea  agt.  Sixth  Ate.  R.  R. 
Co.,  62  N.  T.,  180.) 

23.  Where,  in  an  action  brought  to 
annul  judgment,   the    complaint 
denied  that  various    steps    were 
taken  in  the  former  action  neces- 
sary to  authorize  a  decree,  held, 
that  this  was  not  equivalent  to  an 
averment  that  the  steps  were  not 
taken,  especially  in  a  case  where 
the  plaintiff  was  not  a  party  to  a 
former  action,    and    so  not  pre- 
sumed   to    have    had    personal 
knowledge    of  the    proceedings. 
(Smith  &gt.  Nelson,  62  If.  Y.,  286.) 

24.  General  averments  of  misconduct 
upon  the  part  of  the  attorney  or 
solicitor  of  the  defendant  in  the 
former  action,  are  insufficient,  in 
the  absence  of  an  averment  that 
defendant  was  misled  or  deceived 
as  to  his  defense,  or  as  to  the  pro- 
ceedings in  the  action.     (Id.) 

25.  Plaintiff 's  complaint  alleged,  in 
substance,  that,  in  March,  1871,  he 
was  appointed  by  the  then  comp- 
troller of  the  city  of  New  York 
an  attendant    upon   the  court  of 
common  pleas;   that  he   entered 
upon  his  duties  and  continued  to 
perform  them  until  June  1st,  1872, 
and  claimed  to  recover  a  balance 
of    his  salary   unpaid.      Defend- 
ants' answer  simply  denied  these 
allegations.    Held,  that,  under  the 
pleadings,  it  was  not  competent 
for  defendants  to  prove  that  the 
appointment  of  the  plaintiff  was 
in  excess  of  the  number  of  em- 
ployes allowed  bylaw,  or  that  the 
funds  for  the  payment  of  such 
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employes  were  exhausted.  (Bren- 
nan  agt.  The  Mayw,  62  N.  Y., 
365.) 

26.  Although  the  record  of  a  former 
judgment  is  not  admissible  as  con- 
stituting a  bar  or  estoppel  to  an 
action  without  being  pleaded,  yet 
when  the  issues  in  an  action  have 
been  adjudicated  in  a  former  ac- 
tion between  the  parties,  the  judg- 
ment in  the  former  action  is  proper, 
as  evidence  of  the  facts  established 
thereby,   although    not    pleaded. 
(Krekeler  agt.  Bitter,  62  N.  T. ,  372.) 

27.  As    to  whether,  in  an  action  of 
ejectment  to  enforce  a  forfeiture 
under  a  lease  for  the  non-payment 
of  rent,  the  lessee  can  obtain  relief 
from  the  forfeiture    by  answer, 
quaere.     (Giles  agt.  Austin,  62  N. 
T.,  486.) 

28.  If  sections  150  and  274  of  the 
Code  render  it  obligatory  upon  a 
defendant  to  set  up  by  answer  any 
equitable     defense,    or    counter- 
claim, or  right  to  affirmative  relief 
which  he  may  have  under  penalty 
of  losing  it,  that  consequence  only 
follows  when  he  has  the  absolute 
right  to  set  it  up,  not  where  it  is 
in  the  discretion  of  the  court  to 
grant  or  deny  him  the  privilege 
so  to  do.     (Id.) 

29.  Where,  therefore,  the  arrears  of 
rent  are  paid  after  the  joining  of 
issue  in  the  ejectment  suit,  defend- 
ant is  not  required  to  seek  relief 
from    the    forfeiture'  by    supple- 
mental answer,  but  may  maintain 
an  action  for  that  purpose.     (Id.) 

30.  Plaintiffs'   complaint  alleged  a 
copartnership  between  the  parties 
and  asked  for  a  dissolution  and 
an  accounting.     The  answer  was 
a  general  denial.     The  court  (by 
which  the  case  was  tried)  found 
that  no  copartnership  existed,  but 
that  plaintiffs  made  various  advan- 
ces to  defendant  under  an  agree- 
ment that  he  was  to  receive  besides 
interest  one-fourth  of  the  profits 
of  the  business,   and  directed  a 


recovery  for  that  amount.  Held, 
error;  that  the  judgment  was  for 
an  entirely  different  cause  of 
action  from  that  set  forth  in  the 
complaint  and  was  not  justified 
by  the  issues ;  that  when  the  issue 
of  copartnership  was  decided 
against  plaintiffs  the  action  was  at 
an  end  and  defendant  was  entitled 
to  judgment;  and  that  the  point 
was  not  waived  by  the  omission 
of  defendant  to  object  to  the  evi- 
dence, as  the  evidence  was  com- 
petent upon  the  issue  made  by  the 
pleadings.  (Arnold  agt.  Angell,  62 
Jf.  Y.,  508.) 

31.  Also,  Tield,  that  the  transaction 
was  either  a    partnership,    or    a 
usurious  loan;  that  defendant  was 
not  precluded  from  the  defense 
of  usury  by  not  pleading  it,  as  an 
answer  setting  up  such  a  defense 
would    have    been    improper    as 
against    the  cause  of    action  set 
forth  in  the  complaint,  and  as,  if 
the  action  was  to  be  tried  in  dis- 
regard of  the  pleadings,  defendant 
was  entitled  to  the  benefits  of  any 
defense  which  the  evidence  dis- 
closed.    (Id.) 

32.  The  old  equity  rule,  that  where 
a  bill  is  so  framed  as  to  compel  an 
answer  on  oath,  and  the  verified 
answer  denies  any  fact  alleged  in 
the  bill,   the  alleged  fact  is  not 
established  unless  shown  by  two 
witnesses,  or  by  proof  equivalent 
to  the  testimony  of  two  witnesses, 
does  not  apply  to  pleadings  under 
the  Code.     A  verified  answer  is 
not    evidence,   and    so  does    not 
weigh  as    one   witness.     (StUwell 
agt.  Carpenter,  62  N.  Y.,  639.) 

33.  This  action  was  entitled  C.  S., 
executrix,  etc. ,  plaintiff.  The  com- 
plaint alleged  that  C.  B.  S.  died 
leaving  a  will,  in  and  by  which 
plaintiff  was  made  sole  executrix 
and  sole  devisee.      It    described 
certain    premises    of    which,     as 
alleged,  the  testator  died  seized, 
and  among  other  things  sought 
to  set  aside  a  sale  thereof  on  exe- 
cution and  a  sheriff's  deed.    The 
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purchaser  moved  to  dismiss  the 
complaint,  as  against  him,  on  the 
ground  that  the  action  was  brought 
by  plaintiff  purely  in  her  repre- 
sentative capacity,  and  as  execu- 
trix she  had  no  interest  in  the 
premises.  Held,  that  the  motion 
was  properly  denied;  that  the 
title  did  not  declare  the  character 
in  which  plaintiff  sued  as  it  did 
not  state  that  she  sued  as  execu- 
trix, but  the  words  added  to  her 
name  were  merely  descriptio  per- 
sonce;  and  that,  looking  to  the 
body  of  the  complaint,  it  showed 
that  she  brought  the  action  both 
as  devisee  and  executrix.  (Id.) 

34.  Also,  held,  that  the  question  as 
to  plaintiff's  right  to  join  claims 
in  her  own  right  and  in  her  repre- 
sentative capacity,  not  having 
been  raised  by  demurrer  or  an- 
swer or  in  any  manner  in  the  trial 
court,  could  not  be  raised  upon 
appeal.  (Id.) 


PRACTICE. 

1.  After  judgment  of   foreclosure, 
and  before  sale,  the  plaintiff  died, 
and    his    executor    assigned    the 
judgment.    Held,  that  the  assignee 
was  properly  allowed   to    file  a 
supplemental  complaint,  to  carry 
the  judgment  into  effect.    (Robin- 
son agt.  Brisbane,  1  Hun,  180.) 

2.  Under  the  former  equity  practice 
it  was  allowable  to  file  a  bill  after 
a  decree  had  been  recovered,  but 
not  executed,  to  carry  it  into  effect 
after  the  death  of  the  complainant, 
and  the  acquisition  of  his  interest 
oy  another   person.      The    same 
relief  may  be  obtained  by  means 
of  a  supplemental  complaint  un- 
der the  Code.    (Id.) 

3.  A  judgment  in  ejectment  reciting, 
erroneously,   that  a  verdict  was 
found  for  defendant,  instead  of 
stating  that  plaintiff's  complaint 
was  dismissed  by  the  court,  hav- 
ing been  entered  by  the  defend- 
ant's attorneys,  and  the  defendant 


having  taken  no  steps  to  open  and 
correct  it,  he  cannot  impugn  the 
record  by  producing  the  clerk's 
minutes  of  the  trial,  for  the  pur- 
pose of  defeating  a  motion  to  va- 
cate the  judgment,  and  for  a  new 
trial  on  payment  of  costs.  (Towle 
agt.  DeWitt,  7  Hun,  93.) 

4.  A  proceeding  to  vacate  an  order 
discharging  a  trustee  granted  up- 
on his    petition    may,  upon  the 
death  of  such  trustee,  be  revived 
and  continued  against    his    per- 
sonal representatives.     (Matter  of 
Foster,  7  Hun,  129.) 

5.  An  assignee  of  a  portion  of  a 
mortgage  who  is  made  a  party  de- 
fendant in  an  action  for  the  fore- 
closure thereof,  wbo  serves  no  an- 
swer   on,  and    makes    no    claim 
against  a  co-defendant,  is  not  an 
adverse  party  within  the  meaning 
of  section  237  of  the  Code,  as  to 
such  defendant,  so  as  to  require  a 
notice  of  appeal  to  be  served  on 
him.    In  order  to  become  adverse, 
the  party  should  have  been  made 
a  co-plaintiff,  or  a  refusal  to  allow 
himself  to  be  joined  as  such  should 
be  alleged.     (Pickersgill  agt.  Read, 
7  Hun,  636.) 

6.  Papers  which   are  to  have  the 
effect  of  limiting  the  right  to  ap- 
peal, should  be  strictly  construed. 
Accordingly,  notice  of  the  entry 
of  judgment,  purporting  to  be  the 
act  of  two  parties  (the  plaintiff  and 
one  of  the  defendants)  who  have 
a  joint  interest,  not  signed  by  the 
attorney  of  the  plaintiff,  and  hav- 
ing a  blank  space  for  his  signa- 
ture, and  signed  by  one  only  of 
the   attorneys   of  the  defendant, 
who  claims  a  substitution  in  place 
of  both,  but  who  did  not  serve 
notice  of  it,  held,  insufficient  to 
limit  the  time  to  appeal.     (Id.) 

7.  An  appearance  at  general  term 
and    submitting    points    on    the 
merits,  although  including  a  pro- 
test against  the  exercise  of  juris- 
diction of  the  court,  waives  the 
right  to  object  to  the  notice  of  ap- 
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peal  not  having  been  sent  in  time. 
(Id.) 

8.  An  appeal  from  an  order  chang- 
ing the  venue  for  the  convenience 
of  witnesses  (if  such  order  be  ap- 
pealable) can  only  be  heard  in  the 
department  embracing  the  county 
to  which  the  action  has  been  trans- 
ferred.   (Kellogg  agt.  Smith,  7  Hun, 
551.) 

9.  When  a  complaint  for  unlawful 
conversion  of  personal  property 
contains    an    allegation    waiving 
the  tort,  it  is  not  proper  to  allow 
an  amendment  on  the  trial,  strik- 
ing out  the  waiver  of  the  tort. 
(Cushman  agt.  JeweU,  7  Hun,  525.) 

10.  The  failure  of  a  defendant  to 
move  for  a  nonsuit,  or  to  ask  the 
court  to  direct  a  verdict  for  the 
defendant,    is  an  admission    that 
there  is  sufficient  evidence  to  go  to 
a  jury,  and  the  defendant  is  there- 
by precluded  from  moving  to  set 
aside  the  verdict,  as  against  evi- 
dence.   (Peake   agt.   Bell,  7  Hun, 
454.) 

11.  In  an  action  against  a  devisee, 
and  also  against  another,  an  exec- 
utor under  the  will,  asking  a  judg- 
ment against  the  executor  ;    and 
that  a  lien  be  decreed  to  exist  upon 
the  lands  devised  for  the  amount 
thereof,   and  that  said  lands  be 
sold,  a  judgment  for  the  recovery 
of  a  definite  sum  of  money  may  be 
rendered    against    the    executor 
alone.     (Herringtonagt.  Robertson, 
7  Hun,  3(58.) 

12.  Where  $4,000  is  advanced  to  a 
married  daughter  by  her  father  to 
purchase    real   estate,    under    an 
agreement  that  the  same  is  to  be 
repaid  in  case  of  her  death  during 
her  confinement  —  which  agree- 
ment is  assented  to  by  her  hus- 
band—  and  the  daughter  dies,  al- 
though she  has  made  a  will  leav- 
ing such  real  estate  and  all  her 
personal  property  ($500)  to  her 
husband,  such  fact  will  not  pre- 
vent the  recovery  of  a  judgment 


by  the  father  against  her  executor 
for  the  $4,000.     (Id.) 

13.  Where  different  persons  are  in- 
terested in  an  account,  although 
not  in  the  same  right,  they  may, 
and  in  most  cases  should,  all  be 
joined.     (Littell  agt.  Sayre,  7  Hun, 
485.) 

14.  Where  the  complaint  sets  forth 
facts  sufficient  to  shew  the  liability 
of   the    defendants   who  demur, 
they  cannot  raise  the  question  of 
the  sufficiency  of  the  complaint 
as  respects  the  other  defendants. 
(Id.) 

15.  The  rule  that  an  action  cannot 
be  maintained  against  heirs  or  de- 
visees and  the  executor  or  admin- 
istrator,  jointly,  does  not  apply 
where  the  creditor  has  established 
his  demand  before  the  surrogate, 
and  the  personal  estate  of  the  de- 
ceased  has    been    concealed   or 
wasted.    (Id.) 

16.  The  court  has  power,  under  sec- 
tions 174  and  327  of  the  Code,  to 
allow  exceptions  to  be  filed  nunc 
pro  tune  to  the  final  conclusion  of 
the  court  in  cases,  where  an  ap- 
peal from  the  judgment  has  been 
duly   taken,   and  the  ground  of 
such  appeal  is  that  the  conclusion 
of   law  is  not  warranted  by  the 
findings.    (Douglas  agt.  Douglas,  7 
Hun,  272.) 

17.  When  the  statute  declares  that 
the  form  of  proceedings  adopted 
shall  not  be  maintained  upon  the 
grounds  set  forth  in  the  complaint, 
a  demurrer,  on  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action,  is  proper.  (Eno  agt.  Mayor, 
7  Hun,  320.) 

New  trial  —  motion  for,  on  ground 
that  verdict  is  against  the  weight 
of  evidence  —  when  granted  on 
judge's  minutes —  Weight  of  evi- 
dence. (See  Sharkey  agt.  Torril- 
hon,  7  Hun,  343.) 
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A  justice's  summons  issued  in 
Brooklyn  and  served  in  New 
York  is  invalid,  as  made  beyond 
the  jurisdiction  of  the  court  mak- 
ing it.  (See  Beach  agt.  Bainbridge, 
7  Han,  81.) 

An  order  of  arrest  upon  civil  process 
is  invalid  against  a  person  attend- 
ing as  a  witness  upon  the  trial  of 
an  action  to  which  he  is  a  party. 
(See  Mackay  agt.  Lewis,  7  Hun,  83.) 

Return  from  justice's  court — pay- 
ment of  fees  for,  jurisdictional  — 
Code,  section  353.  (See  Southard 
agt.  Philips,  7  Hun,  18.) 

Pleading  —  where  reference  is  made 
to  section  4,  3  Revised  Statutes 
(5th  ed.\  page  624,  providing  for 
the  recovery  of  treble  damages  on 
the  complaint,  it  will  not  defeat 
the  recovery  of  single  damages  in 
a  proper  case.  (See  Starkweather 
agt.  Quigley,  7  Hun,  26.) 

Highway,  encroachment  on  —  certi- 
ficate of  jury  as  to  —  requiremen  ts 
of.  (See  Briggs  agt.  Doughty,  1 
Hun,  82.) 

Mechanic's  lien  cannot  be  enforced 
against  public  property  of  muni- 
cipal corporations  to  satisfy  a  pri- 
vate claim.  (See  Leonard  agt. 
Reynolds,  7  Hun,  73.) 

A  defendant  may,  at  any  time  before 
judgment,  secure  his  liberation 
from  arrest  and  imprisonment, 
upon  proof  of  that  right,  whether 
the  facts,  out  of  which  the  liability 
to  arrest  is  alleged  to  arise,  form 
part  of  the  cause  of  action  itself 
or  not.  (See  Liddell  agt.  Paton, 
7  Hun,  195.) 

Action  on  behalf  of  private  corpora- 
tion —  If  a  person  have  no  direct 
individual  interest  in  the  fund  and 
property  claimed,  his  application 
for  an  injunction  and  receiver  will 
be  denied.  (See  O'Brien  agt. 
O'Connell,  7  Hun,  228.) 

Affidavit,  on  motion  for  inspection 


of  papers,  what  it  must  contain. 
(See  Brooklyn  Life  Ins.  Co.  agt 
Pierce,  7  Hun,  236.) 

The  court  cannot  set  aside  a  judg- 
ment to  enable  a  party  to  appeal, 
when  the  time  to  appeal  has  ex- 
pired—  laches.  (See  Whitney  agt. 
Townsend,  1  Hun,  233.) 

Motion  —  made  on  positive  affida- 
vits—  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  be- 
lief, insufficient.  (See  People  ex  rel. 
Carleton  agt.  Assessors  of  New 
York  City,  1  Hun,  228.) 

An  injunction  may  be  granted  to 
restrain  a  trespass,  when  irrepar- 
able injury  may  result  from  the 
threatened  wrong.  (See  Tribune 
Association  agt.  The  Sun,  7  Hun, 
175.) 

Where  a  case  had  been  called  for 
trial,  and  the  plaintiff  proposed  to 
discontinue,  and  the  defendant 
move',!  to  dismiss  the  complaint, 
held,  that  the  complaint  was  prop- 
erly dismissed.  (See  Duncan  agt. 
DeWitt,  7  Hun,  180.) 

To  authorize  an  extra  allowance,  the 
case  must  be  both  difficult  and 
extraordinary.  It  must  involve 
something  unusual,  and  be  such 
as  to  require  more  than  ordinary 
labor  and  preparation  by  counsel. 
(Id.) 

The  remedy  by  execution  must  be 
exhausted  upon  all  judgments  for 
the  recovery  of  money,  both  in 
legal  and  equitable  actions,  before 
a  creditor's  suit  can  be  instituted. 
(See  Miller  agt.  Miller,  1  llun,  208.) 

Right  of  executors  of  deceased  judg- 
ment creditor  to  institute  supple- 
mentary proceedings  under  sec- 
tions 283,  292  of  Code  — affidavit 
for  —  need  not  show  death  of 
creditor.  (See  Collier  agt.  De  Re- 
vere, 7  Hun,  61.) 

Right  of  sureties  to  an  undertaking 
to  appeal,  although  not  parties  to 
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the    action.      (See  HotchJciss  agt. 
Platt,  7  Hun,  56.) 

Motion  for  mandamus,  where  to  be 
made.  (See  Mason  agt.  Witters,  7 
Hun,  23.) 

Corporation  —  voluntary  dissolution 
of — appointment  of  receiver  un- 
der chapter  8,  part  3,  Revised 
Statutes  —  irregular,  if  made  be- 
fore return  day  of  order  to  show 
cause.  (See  Chamberlain  agt.  Hock- 
ester  8.  P.  V.  Co.,  7  Hun,  557.) 

Ejectment  —  complaint  in  — what  it 
must  allege  as  to  interest  or  es- 
tate of  plaintiff.  (See  Austin  agt. 
Schluyter,  7  Hun,  275.) 

Conforming  pleadings  to  the  evi- 
dence. (See  Tisdale  agt.  Morgan, 
7  Hun,  583.) 

Writ  of  ne  exeat  —  indorsement  and 
allowance  —  irregularity  in  papers 
amendable  under  sections  173  and 
174  of  the  Code.  (See  Viadero  agt. 
Viadero,  7  Hun,  313.) 

Notice  —  sheriff  entitled  to,  when 
an  application  to  the  court  is  for 
an  order  compelling  him  to  deliver 
over  property  attached  by  him. 
(See  Dickerson  agt.  Spaulding,  1 
Hun,  288.) 

Supplementary  proceedings  —  a 
creditor  cannot  have  two  orders 
for  the  examination  of  a  judgment 
debtor  in  force  at  the  same  time, 
nor  the  defendant  held  to  obey 
both  —  Contempt.  (See  Qaylord 
agt.  Jones,  7  Hun,  480.) 

Irregularities  in  a  commission  must 
be  corrected  by  motion  before 
trial.  (See  Becker  agt.  Winne,  7 
Hun,  458  ) 

Where  a  party  to  a  suit,  in  pursuance 
of  a  notice,  produces  an  instru- 
ment to  which  he  is  a  party,  and 
under  which  he  claims  a  beneficial 
estate,  the  other  party  need  not 
call  the  attesting  witnesses.  (See 
White  agt.  Miller,  7  Hun,  427.) 


Instrument  for  payment  of  money 
only  —  what  is  —  Verification  of 
complaint  when  improperly  made 
—  unverified  answer  thereto  valid, 
and  reference  and  judgment  disre- 
garding answer  irregular.  (See 
Peyser  agt.  McCormack,  7  Hun, 
300.) 

Change  of  place  of  trial  —  when 
cause  is  removed  into  supreme 
court  — Code,  section  125,  and  33, 
subdivision  2.  (See  Cornell  agt. 
Evans,  7  Hun,  299.) 

Action  against  a  corporation  for 
conversion  of  stock — inconsist- 
ent with  action  to  recover  divi- 
dends subsequently  declared  on 
the  stock.  (See  Hughes  agt.  Ver- 
mont Copper  Mining  Co.,  7  Hun, 
677.) 

Where  answer  by  an  infant  contains 
a  general  denial  —  evidence  is  not 
admissible  which  confesses  and 
avoids  allegations  of  the  com- 
plaint. (See  Roe  agt.  Angemne,  7 
Hun,  679.) 

18.  An  objection  to  a  deposition  taken 
upon  commission,  that  the  witness 
failed  to  answer  certain  cross-in ter- 
-rogatories,  should  be  raised  before 
trial  upon  motion  to  suppress  the 
testimony ;    a    general    objection 
upon  the  trial  to  the  admission  of 
the  deposition  upon  that  ground 
is  not  tenable.   ( Vilmar  agt.  Schatt, 
61  N.  T.,  564.) 

19.  In  an  action  against  several  de- 
fendants, where  judgment  cannot 
be  taken  without  application  to 
the  court,  in  case  one  or  more  of 
defendants  come  in  and  defend, 
the  others  making  default,  proof 
against  those  in  default  may  be 
taken  at  the  same  time,  and  upon 
the  trial  of  the  issues,  and  judg- 
ment may  then  be  rendered  upon 
the  whole  case.      Whether  such 
proof  shall  then  be  taken,  or  at  a 
separate  time,  is  a  matter  of  prac- 
tice to  be  regulated  by  the  court 
having  original  jurisdiction.  (Lyon 
agt.  Tates,  61  N.T.,  661.) 
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PRESUMPTION. 

1.  Where  the  relation  of  attorney 
and  client  exists,  the  courts  regard 
their  dealings,  through  which  im- 
portant advantages    are    secured 
from  the  client,  with  a  great  de- 
gree of  suspicion.     The  presump- 
tion is  against  the  fairness  and  va- 
lidity of  the  transaction,  and  the 
party  claiming  the  advantage  is 
required  to  rebut  the  presumption 
before  he  will  be  at  liberty  to  re- 
tain and  enjoy  the  benefits  of  the 
transaction.     ( Whitehead  agt.  Ken- 
nedy, 7  Hun,  230.) 

2.  Where,  under  chapter  517  of  the 
Laws  of  1864,  a  mortgage  was  ex- 
ecuted by  a  corporation,  and  the 
written  assent  thereto  of  the  stock- 
holders owning  at  least  two-thirds 
of  the  capital  stock  obtained,  and 
it  was  stipulated  in  an  action  aris- 
ing thereupon  that  such  assent  was 
filed  with  the  county  clerk  on  the 
fourth  day  of  November,  and  it 
appeared  from  the  certificate  of 
the  clerk  that  the  mortgage  was 
recorded  on  that  day  at  3. 15  p.  M.  , 
held,  that  the  legal  presumption 
was  that  the  assent  was  filed  at  the 
earliest    possible    moment,    and, 
therefore,  prior  to  the  time  of  re- 
cording the  mortgage.  (Greenpoint 
Sugar  Co.  agt.  Kings  Co.  Manuf. 
Co.,  7  Hun,  44.) 

Charge  for  services  —  assented  to  — 
presumption  arising  from  such 
assent  as  to  similar  charges  for 
subsequent  similar  services.  (See 
Hitter  agt.  Hooper,  7  Hun,  200.) 

The  presumption  of  law  is,  that  a 
party  receiving  an  instrument  in 
the  transaction  of  any  business, 
is  acquainted  with  its  contents. 
(See  Germania  Fire  Ins.  Co.  agt. 
Memphis  &  C.  R.  R.  Co.,  1  Hun, 
233.) 

As  to  the  extension  of  time  of  pay- 
ment of  principal  debt  from  accept- 
ance of  collateral  security—  ac- 
commodation paper.  (See  Grocers' 
Bank  agt.  Penfield,  7  Hun,  279.) 
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3.  Where  goods  are  purchased  on 
credit  by  a  known  agent  for  the 
use  of  his  principal,  the  presump- 
tion is  that  the  credit  was  given  to 
the  latter,  and  he  can  avoid  lia- 
bility only  by  showing  affirma- 
tively that  it  was  given  exclusively 
to  the  agent.  (Sutler  agt.  E.  M. 
Association,  61  N.  T.,  634.) 

When  question  arises  collaterally, 
presumption  conclusive  that  a 
court  having  power  acted  on 
proper  proof.  (See  De  Forest  agt. 
Farley,  62  N.  T.,  Mem.,  628.) 


PRINCIPAL  AND  AGENT. 

1.  Where  the  owner  of  a  building 
enters    into    a    contract    with   a 
builder  to  put  a  new  roof  upon  his 
building  at  a  stipulated  price,  and 
during  the  time  of  putting  on  such 
new  roof  and  after  the  removal  of 
the  old  one,  while  the  building  is 
in  an  exposed  condition,  the  goods 
of   a    tenant    or    sub-tenant    are 
damaged  by  rain,  the  owner  is 
answerable  for  the  damage  and  not 
the    contractor.     (SutebacJier  agt. 
Dickie,  ante,  500.) 

2.  The  owner  of  a  building  has  a 
right  to  put  on  a  new  roof  to  pre- 
vent his  building  going  to  ruin,  a 
landlord  having  the  right  during 
the  tenancy  to  enter  and  make  such 
permanent  repairs  as  are  essential 
to  prevent  waste  and  indispensable 
to  the  due  protection  of  his  rever- 
sionary interest.     (Id.) 

3.  But  where  a  house  is  in  the  occu- 
pation of  tenants  or  sub-tenants, 
the  landlord  or  owner  is  bound,  in 
the  exercise    of  this  right,  to  see 
that  all  reasonable  care  and  skill 
is  exercised  in  the  removal  of  the 
old  and  in  the  putting  on  of  the 
new  roof,  to  prevent  injury  by  the 
elements  to  those  who  are  in  the 
occupation  of  the  house.    (Id.) 

4.  Having  made  a  contract  with  a 
builder  to  put  on  a  new  roof  for  a 
specific  sum,  he  should  either  have 
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provided  by  that  contract  that  the 
builder  should  do  all  that  was  re- 
quisite and  necessary  to  protect 
the  inmates  whilst  the  roof  was  in 
the  process  of  construction,  unless 
that  duty,  on  the  part  of  the  con- 
tractor, was  implied  by  the  con- 
tract, or  else  take  such  means  as 
were  necessary  himself.  (Id.) 

5.  Where  the  act  undertaken  is  one 
from  its  very  character  either  a 
nuisance  or  one  dangerous  to 
others,  the  person  undertaking  it 
is  not  released  from  responsibility 
to  any  person  thereby  injured, 
although  he  has  entered  into  a  con- 
tract with  some  person  to  perform 
it,  and  the  injury  has  occurred 
through  the  negligence  of  the 
latter.  (Id.) 


PRIVILEGE. 

1.  A  person  attending  as  a  witness 
upon  the  trial  of  an  action  to 
which  he  is  a  party,  is  privileged 
from  arrest  on  civil  process  ;  and 
when  arrested  under  such  circum- 
stances does  not  waive  any  rights 
by  giving  bail.  (Hockey  agt.  Lewis, 
7  Hun,  83.) 


PROMISE. 

1.  A  mere  promise  to  pay  a  draft, 
made  after  maturity,  by  a  defend- 
ant, is  not  sufficient  to  bind  the 
defendant.    The  plaintiff  in  such 
ca^e  must  go  further,  and  prove 
knowledge,  on  the  part  of  the  de- 
fendant, of    the  facts.     (Richard 
agt.  Boiler,  ante,  371.) 

2.  A  failure  to  prove  a  demand  or 
protest  would  be  laches  on  the 
part  of  the  plaintiff,  and  a  knowl- 
edge of  such  laches  must  be  had 
by  the  defendant  at  the  time  of 
making  the  promise  in  order  that 
it  should  be  binding.     (Id.) 


QUESTIONS  OF  LAW  AND 
FACT. 

1.  The  decision  of  assessors  upon 
the  question  of  residence  and  their 
consequent  jurisdiction  is  not  con- 
clusive,  but  is  open  for  review, 
and  when  the  evidence  thereon  is 
conflicting  it  is  a  question  of  fact 
for  a  jury.     (Dorn  agt.  Backer,  61 
N.  Y.,  261.) 

2.  Although,  in  an  action  for  mali- 
cious prosecution,  the  burden  is 
upon  plaintiff  to  prove  a  want  of 
probable  cause  for  the  prosecution, 
and    although    the    evidence    be 
uncontradicted,   yet,  if  the  facts 
proved  are  capable  of    different 
inferences,  it  is  for  a  jury  to  deter- 
mine what,  under  the  circumstan- 
ces, would  be  the  belief  and  action 
of  men  of  ordinary  prudence,  and 
a  refusal  to  submit  the  case  to  the 
jury  is  error;  this  class  of  actions 
forms  no  exception  to  the  general 
rule.     (Heyne  agt.  Blair,  62  N.  Y., 
19.) 

3.  Plaintiff  was  arrested  upon   the 
complaint  of  defendant,  charging 
him  with  forging  the  signature  of 
A.  as  indorser  of    a   promissory 
note.     The  signature  was  in  fact 
genuine,   and  no  appearance    of 
wrong  on  the  part  of  plaintiff  was 
proved.     Defendant  acted    upon 
an  apparent  discrepancy  between 
the  signature  and  other  signatures 
of  A.,  an  opinion  expressed  by  a 
teller    of   the  bank  at  which  A. 
transacted  his  business,  that  it  did 
not  look  like  A.'s  signature,  and 
a  statement  casually  made  with- 
out  knowledge   of    the    purpose 
of  the  inquiry  by  A.  to  the  teller, 
communicated  by  the  latter  to  de- 
fendant, that  A.  had  only  indorsed 
one  note  of  the  amount  of  the  one 
in  question,  when  in  fact  defendant 
held  two  such  notes.    It  appeared 
also  that  A.  had,  to  defendant's 
knowledge,  indorsed  many  notes 
for  plaintiff.    The  court  directed  a 
verdict  for  defendant.    Held  (MiL- 
LER  and  FOLGEB,  JJ.,  dissenting), 
error;  that  the  evidence  was  not  of 
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that  conclusive  character  justify- 
ing a  withdrawal  of  it  from  the 
jury;  but  it  was  for  them  to  deter- 
mine the  effect  all  the  information 
and  knowledge  in  defendant's  pos- 
session would  have  had  upon  the 
mind  of  a  person  of  ordinary  pru- 
dence and  caution  acting  consci- 
entiously. (Id.) 

When~  question  of  damages  one  of 
fact.  (See  Enapp  agt.  Roche,  62 
N.  Y,  Mem.,  615.) 

When  question  of  negligence  one  of 
law.  (See  Morgan  agt.  Crocker.  62 
N.  Y.,  Mem.,  626.) 

Question  in  partition  suit  as  to 
whether  actual  partition  or  sale 
should  be  made,  one  of  fact.  (See 
Macy  agt.  Nelson,  62  N.  Y.,  Mem., 
638.) 


RECEIVER. 

1.  The  appointment  of  a  receiver 
under  the  national  bank  act  does 
not  absolutely  dissolve  the  corpo- 
ration, and  in  an  action  to  estab- 
lish the  claim  of  a  creditor  which 
has  been  rejected  either  by  the 
comptroller  or  receiver,  the  bank 
and  the  receiver  may  both  be  made 
parties    defendant.      (Green  agt. 
WalkUl  Nat.  Bank,  7  Hun,  63.) 

2.  After  the  entry  of  a  judgdment 
for  costs  against  the  plaintiff,  a 
receiver    was    appointed    by  the 
controller  of  the  currency,  under 
section  50  of  the  national  banking 
act.     Held,  that  the  court  cannot 
order  the  receiver  to  pay  the  costs  ; 
first,  because  the  receiver  was  not 
a  party  to  the  record  ;  and,  sec- 
ondly, because  he  is  not  an  officer 
of  the  court,  and  is  bound  to  pay 
over  all  moneys  collected  into  the 
United    States    treasury.     (Ocean 
National  Bank  agt.   Carll,  1  Hun, 
237.) 

3.  Under  the  provisions  of  the  stat- 
ute relating  to  proceedings  by  and 
against  corporations  (2  R.  S. ,  463, 


sec.  39,  et  seq.),  an  application  may 
be  made  by  a  stockholder,  with- 
out the  intervention  of  the  attor- 
ney-general, to  restrain  an  insol- 
vent insurance  corporation  from 
exercising  its  corporate  rights  and 
franchises,  and  for  the  appoint- 
ment of  a  receiver.  (Osgood  a.<Tt. 
Magnin,  §1  N.  F.,524.) 

4.  The  supreme    court,    therefore, 
has  jurisdiction  to  appoint  a  re- 
ceiver in  an  action  brought  by  a 
stockholder  to  restrain  corporate 
action;  and  a  receiver  thus  ap- 
pointed becomes  vested  with  the 
property  and  effects  of  the  insol- 
vent corporation.     (Id.) 

5.  As  to  whether,  in  such  action,  the 
court  has  jurisdiction  to  dissolve 
the  corporation,  qiuere.     (Id.) 

6.  In  an  action  brought  by  the  re- 
ceiver of    a  domestic  insurance 
corporation  upon  promissory  notes 
which  were  part  of  the  assets  and 
came   to   his    hands   as   such   re- 
ceiver, which  notes  were  made  by 
a  resident  of  Mass.,  but  were  pay- 
able    in     this     state,    defendant 
pleaded'  in  bar  that  after  the  ap- 
pointment  of  plaintiff    the  debt 
due  upon  the  notes  was  attached 
in  an  action  in  Mass,  brought  by 
a  creditor  against  the  corporation. 
Held,  that  the  notes  were  property, 
the  situs  of    which  was   in   this 
state,  and  passed  to  the  receiver 
for  the  benefit  of  all  the  creditors; 
and  that  the  proceedings  in  Mass, 
did  not  affect  his  title  or  right  to 
recover.     (Id. ) 

7.  While  a   receiver   may    be   ap- 
pointed by  the  court,   upon   its 
own  motion,  in  a  case  requiring 
it,  a  proceeding  for  such  an  ap- 
pointment cannot  be  inaugurated 
or  conducted  by  a  stranger  hav- 
ing no  connection  with  or  interest 
in  the  subject-matter  of  the  litiga- 
tion.     (O'Mahoney  agt.   Belinont, 
62  N.  Y,  133.) 

8.  Where  a  stranger  procures  him- 
self to  be  appointed  receiver,  and 
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obtains  control  of  a  fund  in  con- 
troversy without  the  consent  and 
contrary  to  the  wishes  of  the  par- 
ties, he  is  an  intruder  and  tres- 
passer, and  will  be  held  to  strict 
responsibility.  (Id.) 

9.  An  order  appointing  a  receiver 
should    describe    with    sufficient 
particularity  the  property  he  is 
to  take,  otherwise  he  cannot  hold. 
(Id.) 

10.  Where  property  is  in  the  posses- 
sion of  a  receiver  appointed  in  an 
action  pending  in  one  court,  it  is 
under    the    jurisdiction    of    that 
court,  which  alone  can  determine 
all  claims  to  it  and  direct  as  to 
its  disposition,   and  an  order  of 
another  court  appointing  a  receiver 
of  the  same  property  is  subject  to 
this  right.    (Id.) 

11.  A  subsequent  receiver  only  takes 
what    is   undisposed   of    by  the 
court  in  the  litigation  in  which 
the  prior  receiver  was  appointed. 
(Id.) 

12.  After  a  receiver  has  been  once 
appointed,  and  has  taken  rightful 
possession,  the  proper  course  for 
parties  in  another  action  claiming 
an  interest  in  the  property,  is  to 
make    application    to    the    court 
making    the   appointment.      An 
interference    with    or    obtaining 
possession  of  the  property  with- 
out the  permission  of  such  court 
is  a  contempt.     (Id.) 

RECORD. 

Of  a  judgment,  cannot  be  impugned 
by  producing  the  clerk's  minutes 
of  the  trial,  for  the  purpose  of  de- 
feating a  motion  to  vacate  the 
judgment,  and  for  a  new  trial  on 
payment  of  costs.  (See  Towle  agt. 
DeWitt,  7  Hun,  93.) 

REFEREE. 

In  an  action  of  partition  —  powers 
of,  as  to  amendments.  (See  Knapp 
agt.  Hungerford,  7  Bun,  588.) 


REFERENCE. 

1.  Where,  under  an  order  of  refer- 
ence in  a  partition  suit "  to  inquire 
and  report,"  the  referee  reports 
correct  findings  of  fact  but  erro- 
neous conclusions  of  law  thereon, 
upon  the  coming  in  of  the  report 
the  special  term  is  not  required 
to  send  it  back  for  correction,  but 
may,  without  exceptions,  or  inde- 
pendent of  them,  draw  the  proper 
legal  conclusions  from  the  facts. 
(Austin  agt.  Ahearne,  61  N.  Y.,  6.) 

2.  Plaintiffs  complaint  alleged,  in 
substance,  that  plaintiff's  firm  de- 
posited with  defendants,  as  their 
bankers  and  agents,  various  sums 
of    money,    also    United    States 
bonds  and  bank  stock,  as  special 
deposits,  under  an  agreement  that 
they  should,  at  all  times,  be  sub- 
ject to  the  order  and  control  of 
said  firm,    and  that  no  interest 
should  be  paid  therefor;  that  de- 
fendants delivered  specified  por- 
tions of  said  deposits,  but,  demand 
being  made,  refused    to    deliver 
over  the  balance  of  said  deposits, 
and  wrongfully  and  unlawfully 
detained  the  same,  and  for  the 
balance  plaintiff  demanded  judg- 
ment.    Held,  that  the  averments 
were  to  the  effect  that  the  deposits 
were  with  defendants,  as  bankers, 
subject  to  the  depositor's  drafts  or 
order,  under  an  agreement,  which 
did  not  contemplate  the  return  of 
the  specific  money  or  thing  de- 
posited, but  that  defendants  could 
use  it  in  their  business  without 
interest;  that,  therefore,  the  facts 
alleged  constituted  an  action  for 
breach  of    contract,  not  one  in 
tort;  and  so,  that  it  was  in  its  na- 
ture,    referable.      (Vilmar     agt. 
Schall,  61  N.  T.,  564.) 


REMEDY. 

1.  Where  a  court  or  referee  refuses, 
upon  request,  to  find  a  material 
fact,  and  an  exception  is  taken,  if 
the  fact  is  conclusively  proved, 
the  exception  is  available  in  this 
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court;  but  if  not  conclusively 
proved,  the  remedy  is  by  motion 
in  the  court  below,  to  require  a 
finding  as  to  the  fact,  and  an  order 
denying  such  motion  is  review- 
able  here  upon  appeal  from  the 
judgment.  (Smith  agt.  G.  F.  Ins. 
Co.,  62  N.  F.,  85.) 


REMOVAL  OF  CAUSE. 

1.  Where  an  action  is  brought  by 
the  plaintiff,  who  resides  in  this 
state,  as  assignee  of  a  person  who 
resides  in  Massachusetts,  against 
the  defendant,  also  a  resident  of 
the  latter  state,  upon  attachment 
proceedings    against    defendant's 
property  here,  the  cause  cannot 
be  removed  into  the  circuit  court 
of  the  United  States,  pursuant  to 
the  provisions  of  sections  2  and  3 
of  the  act  of  congress,  March  3, 
1875,  as  the  circuit  court  is  pro- 
hibited by  section  1  of  said  act 
from  taking  cognizance  of  such 
an  action.     (Leutz  agt.  Butterfield, 
ante,  89.) 

2.  The  discrepancies  between  sec- 
tions 1  and  2  of  said  act  of  con- 
gress examined.     (Id.) 


REPLEVIN. 

Tax  —  when  property  levied  upon 
by  a  tax  collector  is  neither  the 
property  of  the  person  assessed  or 
actually  in  the  possession  of  the 
person  assessed,  the  owner  can 
maintain  an  action  of  replevin  for 
the  recovery  of  his  property.  (See 
Dubois  agt.  Webster,  7  Hun,  371.) 

Form  of  judgment  in  —  who  may 
take  advantage  of  error  in.  (See 
Haight  agt.  Haight,  1  Hun,  87.) 


RESPONDEAT  SUPERIOR. 

See  PRINCIPAL  AND  AGENT. 

Sutebacher  agt.  Dickie,  ante,  500. 


REVIVOR 

A  proceeding  to  vacate  an  order  dis- 
charging a  trustee  granted  upon 
his  petition  may,  upon  the  death 
of  such  trustee,  be  revived  and 
continued  against  his  personal  rep- 
resentatives. (Matter  of  Foster,  7 
Hun,  129.) 


RULE  41. 

Does  not  entitle  the  party  making 
the  case,  as  a  matter  of  absolute 
right,  to  the  use  of  the  stenograph- 
er's notes;  that  may  be  done  if  the 
justice  settling  the  case  deems  it 
proper.  (Bohnet  agt.  Lithauer,  7 
Hun,  238.) 


RULE  74. 

Does  not  require  the  publication  of 
adjournments  of  sale  under  fore- 
closure. (See  Stearns  agt.  Welsh,  7 
Hun,  676.) 


RULE  97. 

Of  supreme  court  —  supplemental 
complaint  —  may  be  filed  after 
decree  and  before  its  execution, 
when.  (See  Robinson  agt.  Brisbane, 
7  Hun,  180.) 


SALARIES. 

1.  The  legislature,  by  the  tax-levy 
act  of  1870  for  the  city  of  New 
York,  fixed  the  salaries  of  civil 
justices  at  $10,000  per  year.  The 
city  charter  of  1873  fixed  the 
salaries  of  said  justices  at  $5,000 
per  year.  Both  acts  being  equally 
constitutional,  the  salaries  fixed 
by  the  city  charter  must  control. 
(Hartman  agt.  Mayor,  ante,  351) 
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SERVICE. 

1.  Where  the  plaintiff  having  in  her 
possession,  without  authority,  the 
key  to  the  outer  door  of  defend- 
ant's residence,   unlocked  it  and 
entered  the  house  without  the  per- 
mission of  the  defendant,  the  de- 
fendant being  alone  therein,  and 
thereupon  threw  the  summons  and 
the  order  for  the  examination  of 
the  defendant  before  trial  against 
or  upon  the  person  of  the  defend- 
ant in  a  violent  and  excited  man- 
ner,  held,    that  the  service  be  set 
aside  for  irregularity,  with  costs. 
(Mason  agt.  Libbey,  ante,  436.) 

2.  The  court  has  power,  independ- 
ently of  the  statute,  to  protect  its 
officers,  suitors  and  witnesses  from 
molestation  by  means  of  process 
of  the  court.     (Lamkm  agt.  Star- 
key,  1  Hun,  479.) 


SET-OFF. 

1.  Where  the  plaintiff  has  obtained 
a  final  judgment  against  the  de- 
fendant   in    one  action    and  the 
defendant  has  obtained    a    judg- 
ment against  the  plaintiff  in  an- 
other action,  in  which  the  parties 
are  the  same,  from  which  the  plain- 
tiff has  appealed,  the  defendant's 
judgaient  cannot  be  set  off  against 
the  plaintiff's  judgment  while  the 
appeal  is  pending.   Proceedings  on 
the  judgment  appealed  from  are 
suspended  during  the  pendency  of 
the  appeal.      (Pierce  agt.    Tuttle, 
ante,  193.) 

2.  A  stay  of  the  plaintiff's  proceed- 
ings, on  his  judgment  against  the 
defendant,  will  be  granted  during 
the  pendency  of  the  appeal  from 
the  defendant's  judgment  against 
the  plaintiff.    (Id.) 

8.  An  order  will  not  be  granted  dur- 
ing the  pendency  of  the  appeal,  to 
the  effect  that  in  case  of  an  affirm- 
ance of  that  judgment  it  be  set  off 
against  the  plaintiff's  judgment, 
against  the  defendant.  (Id.} 


SHERIFF. 

On  an  application  to  the  court  for 
an  order  declaring  an  attachment 
against  a  bankrupt's  property  dis- 
solved, and  directing  the  sheriff  to 
deliver  over  the  property  attached 
by  him  to  the  assignee  in  bank- 
ruptcv,  the  sheriff  is  entitled  to 
notice.  (See  Dickerson  agt.  Spauld- 
ing,  7  Hun,  288.) 

1.  Where  a  sheriff,  who,  at  the  ex- 
piration of  his  term  of  office,  has 
in  his  hands  process  not  fully  exe- 
cuted,   dies  before  the  complete 
execution  thereof,  his  late  under 
sheriff  becomes  substituted  in  his 
place,  assumes  all  his  duties  and 
liabilities  in  respect  to  such  pro- 
cess, and  for  moneys  collected  by 
him,  by  virtue  thereof,  is  person- 
ally liable.    (Newman  agt.   Beck- 
with,  61  JV.F.,205.) 

2.  This  liability  is  not  affected  by  the 
provisions  of  the  Revised  Statutes 
(1  M.  jS.,  379,  sec.   72)  providing 
that,  where  an  under  sheriff  exe- 
cutes the  'office  of  sheriff,  his  de- 
fault and  misfeasance  shall  be  a 
breach  of  the  sheriff's  bond  as 
well  as  his  own.    The  effect  of  this 
provision  is,  that,  in  such  case,  the 
representatives    of   the    deceased 
sheriff  and  his   sureties  are  also 
bound.    (Id.) 


STATUTE  OF  LIMITATIONS. 

See  ANSWER. 

Broadway  Bank  agt.  Luff,  ante, 
479. 


STREET  COMMISSIONER. 

1.  An  application  to  a  judge,  under 
the  statute,  for  books  and  papers, 
is  designed  to  be  a  summary  pro- 
ceeding, and  the  officer  to  whom 
it  is  made  has  no  power  to  declare 
the  action  of  the  appointing  and 
confirming  power  void  for  official 
corruption,  especially  where  there 
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is  no  clear  proof  of  the  fact.  (Peo- 
ple ex  rel.  Kilhourn  agt.  Atten,  ante, 
97.) 

2.  Where  the  mayor  of  a  city  nomi- 
nates  several  persons  on  one  list 
for  different  offices,  two  of  whom 
are  aldermen,  before  whom  the 
nomination  will  come,  in  the  com- 
mon council,  for  confirmation,  it 
will  not  be  assumed  that  the  nom- 
ination was  made  with  the  cor- 
rupt intent  of    bribing   the  two 
aldermen  to  vote  for  the  other 
persons  on  the  list,  where  the  in- 
tent of  the  mayor  in  making  the 
nomination  is  susceptible  of  a  fair 
and  honorable  motive.     (I'd.) 

3.  The  nomination  of  street  -  com- 
missioner, made  by  the  mayor  to 
the  common  council,  upon  a  list 
containing    several    other  candi- 
dates for    distinct    and    separate 
offices,  may  properly  be  confirmed 
by  the  common  council  in  gross, 
by  one  vote  or  resolution  —  not 
necessary  to  act  upon  each  case 
separately.     (Id.) 


SUMMARY  PROCEEDINGS. 

1.  Summary  proceedings  were  insti- 
tuted before  a  justice  of  the  peace 
in  the  city  of  Brooklyn  to  recover 
possession  of  certain  premises  sit- 
uated in  said  city.  Two  affidavits 
of  the  service  of  the  summons  were 
contained  in  the  judgment  record, 
one  showing  its  service  upon  the 
defendant  in  the  city  of  New  York, 
and  one  "  by  affixing,  and  leaving 
so  affixed,  a  true  copy  of  said  sum- 
mons upon  a  conspicuous  part  of 
the  premises  described  in  said 
summons,  there  being,  at  the  time, 
no  person  residing  in,  or  employed 
on,  said  premises."  Held  (1),  that 
the  service  of  the  summons  in  New 
York  was  invalid,  as  made  beyond 
the  jurisdiction  of  the  court  issu- 
ing it ;  (2),  that  it  did  not  appear 
from  the  second  affidavit  that  the 
defendant  had  no  residence  in 
Brooklyn,  or,  if  he  had  one,  that 
no  person  of  suitable  age  and  dis- 


cretion, on  whom  the  service 
might  be  made,  could  be  found 
there  ;  (3),  that  as  it  did  not  ap- 
pear from  the  record  that  the  jus- 
tice had  acquired  jurisdiction  of 
the  proceeding,  the  judgment  was 
void.  (Beach  agt.  Bainbridge,  7 
Hun,  81.) 

2.  A  lease  provided  that  if  the  ten- 
ant should  erect  certain  buildings 
on  the  premises,  and  keep  all  the 
covenants  on  his  part,  the  land- 
lord would,  at  the  expiration  of 
the  term,  pay  the  appraised  value 
of  the  building,  or  grant  a  new 
lease.  The  tenant  failed  to  pay 
rent  as  agreed,  and  continued  in 
default.  Held,  that  the  landlord 
could  institute  summary  proceed- 
ings under  the  statute  to  dispossess 
the  tenant,  and  the  agreement  to 
pay  the  value  of  the  buildings  at 
the  expiration  of  the  term  did  not 
take  the  case  out  of  the  statute. 
(Paine  agt.  Hector,  etc.,  of  Trinity 
Church,  7  Hun,  89.) 


SUMMONS. 

1.  Where  the  plaintiff  having  in  her 
possession,  without  authority,  the 
key  to  the  outer  door  of  defend- 
ant's residence,  unlocked  it  and 
entered  the  house  without  the 
permission  of  the.  defendant,  the 
defendant  being  alone  therein,  and 
thereupon  threw  the  summons  and 
the  order  for  the  examination  of 
the  defendant  before  the  trial 
against  or  upon  the  person  of  the 
defendant  in  a  violent  and  excited 
manner,  held,  tbat  the  service  be 
set  aside  for  irregularity,  with 
costs.  (Mason  agt.  Libbey,  ante, 
436.) 

Service  of,  in  summary  proceedings 
—  when  invalid.  (See  Beach  agt. 
Bainbridge,  7  Hun,  81.) 

Service  of—  Protection  of  witnesses 
against.  (See  Lamkin  agt.  Sta  rkey, 
1  Hun,  479.) 
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SUPPLEMENTAL  COMPLAINT. 

1.  After  judgment  of  foreclosure,  and 
before  sale,  the  plaintiff  died,  and 
his  executor  assigned  the  judg- 
ment. Held,  that  the  assignee  was 
properly  allowed  to  file  a  supple- 
mental complaint  to  carry  the 
judgment  into  effect.  (Robinson 
agt.  Brisbane,  1  Hun,  180.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  Where  an    execution    has   been 
issued  upon  a  judgment  recovered 
in  the  superior  court  of  the  city 
of  New  York,  to  the  sheriff  of  the 
county  where  the  judgment  debt- 
or resides  at  the  time  of  the  issu- 
ing of  the  execution  (other  than 
New  York  county),  and  after  its 
return  unsatisfied  such  judgment 
debtor  removes  his  residence  to 
the  city  of  New  York,  it  is  not 
necessary  to  issue  a  second  exe- 
cution to  the  sheriff  of  New  York 
county,  in  order  to  obtain  from  a 
justice  of  the  superior  court  an 
order  for  the  examination  of  the 
judgment    debtor.      (Gould    agt. 
Moore,  ante,  188.) 

2.  Under  section  283  of  the  Code, 
the  personal  representatives  of  a 
deceased  judgment  creditor  may, 
at  anjr  time  within  five  years  after 
the  entry  of  the  judgment,  insti- 
tute   proceedings    supplementary 
to  execution,  to  enforce  the  same. 

It  is  not  necessary  that  the  death 
of  the  creditor  or  the  appointment 
of  the  personal  representatives 
should  be  made  to  appear  by  affi- 
davit. The  existence  of  such  fact 
is  necessary  to  authorize  the 
officer  to  make  the  order,  but  no 
formal  proof  thereof  is  required, 
further  than  such  as  the  officer 
may  require  to  satisfy  his  own 
conscience.  (Collier  agt.  De  Re- 
vere, 7  Hun,  61.) 

8.  A  creditor  cannot  have  two  or- 
ders for  the  examination  of  a  judg- 
ment debtor  in  force  at  the  same 


time,  and  the  defendant  cannot  be 
held  to  obey  both.  (Gaylord  agt. 
Jones,  7  Hun,  480.) 

4.  Where  a  judgment  debtor  re- 
fuses to  obey  an  order  in  supple- 
mentary proceedings,  and  a 
second  order  for  his  examination 
is  obtained,  which  supersedes  the 
first,  he  cannot  be  punished  for 
his  contempt  of  the  first  order. 
(Id.) 


SUPREME  COURT.      . 

Jurisdiction  —  none,  to  entertain  an 
action  brought  to  establish  the 
claims  of  legatees  named  in  the 
first  codicil  of  a  will,  and  to  set 
aside  the  probate  of  a  subsequent 
codicil  by  which  such  legacies  are 
revoked.  (See  Booth  agt.  Kitchen, 
1  Hun,  255.) 


i  SURETIES. 

1.  Where  the  sureties  in  an  under- 
taking upon  an  appeal  to  the  court 
of  appeals,  after  affirmance,  have 
been  discharged  and  released  from 
all  liability  on  their  undertaking 
by  the   owner  of  the  judgment 
appealed  from,  a  subsequent  as- 
signee and  owner  of  the  judgment 
will  be  perpetually  enjoined  from 
issuing  execution  upon  such  judg- 
ment and  enforcing  it  against  real 
estate  in  the  hands  of  a  bona  fide 
purchaser  or    his  grantee,   upon 
which  the  judgment  was  a  lien 
when    the    appeal    was     taken. 
(Barnes  agt.  Mott,  ante,  27.) 

2.  In  an  action  on  the  bond  of  an 
insurance  agent,  conditioned  for 
the  agent's    paying   over   to  the 
company  all  moneys  belonging  to 
it  which  he  should  receive,   the 
defendant  pleaded  that  the  com- 
pany had  concealed  from  him  the 
fact  that  the  agent  was  at  the  time 
indebted  to  the  company,  and  that 
the    company    also    required   an 
agreement  by  the  agent  that  all 
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his  commissions  should  be  applied 
to  pay  said  indebtedness,  and  that 
if  he  had  been  informed  of  the 
indebtedness  and  the  agreement 
he  would  not  have  signed  the 
bond: 

Held,  that  the  plea  was  bad; 
the  agreement  of  the  agent  to 
apply  his  commissions,  or  money 
belonging  to  him  derived  from 
any  source,  in  payment  of  a  pre- 
existing debt  to  the  company,  had 
no  such  connection  with  what  the 
sureties  stipulated  for  as  gave 
them  a  right  to  be  informed  on  the 
subject,  except  to  inquiries  they 
might  have  made,  but  did  not, 
before  the  bond  was  executed. 
(Magee  agt.  Manhattan  Life  Insur- 
ance Co.,  ante,  413.) 

3.  Where  an  order  directing  a  refer- 
ence to  ascertain  the  damages  sus- 
tained by  the  defendant  in  conse- 
quence of  the  issuing  of  an  injunc- 
tion, requires  five  days'  notice  of 
the  hearing  to  be  given  to  the  sure- 
ties upon  the  undertaking,  which 
was  not  signed  by  the  plaintiff,  and 
the  sureties  appear  before  the 
referee  and  oppose  the  confirma- 
tion of  the  report  at  a  special 
term,  they  are  entitle  to  maintain 
an  appeal  to  the  general  term 
from  the  order  confirming  the  re- 
port of  the  referee,  although  they 
are  not  parties  to  the  action. 
(Hotchkiss  agt.  Plait,  7  Hun,  56.) 

Liability  of  married  woman,  as 
surety  upon  a  bond  not  purport- 
ing to  charge  her  separate  estate. 
(See  Gasman  agt.  Cruger,  7  Hun, 
60.) 

On  an  undertaking  upon  appeal  — 
liability  of  after  discharge  of  prin- 
cipal in  bankruptcy.  (See  Knapp 
agt.  Anderson,  7  Hun,  295.) 


TAX  LEVY. 

1.  Where  the  legislature  authorize 
village  trustees  to  raise  in  their 
tax  levy  bill  $40,000,  for  their  cur- 

VOL.  LI  76 


rent  expenses  during  that  year, 
and  the  next  year  authorize  them 
to  raise  for  the  same  purpose  not 
exceeding  $25,000  for  that  year,  a 
contract  made  with  the  trustees 
for  service  during  the  former  year 
is  presumed  to  have  been  made 
with  reference  to  the  amount  of 
the  tax  to  be  raised  in  that  year. 
(People  ex  rel.  Boyle  agt.  Trustees  of 
tlie  Village  of  Edgewater,  ante,  280.) 

2.  Where  such  services  were  per- 
formed during  the  year  the  con- 
tract was  made,  but  the  claim  was 
not    ripened    into    a    judgment 
against  the  village  until  the  next 
year,  when  payment  was  demand- 
ed, the  trustees  could  not  refuse 
such  payment  on  the  ground  that 
they  had  no  funds  in  consequence 
of  a  reduction  that  year  in  the  tax 
levy.     (Id.) 

3.  The  restriction  upon  the  tax  levy 
in  the  latter  year  could  not  apply 
to  contracts  made  in  the  former 
year.    (Id.) 

4.  A  mandamus  is  the  proper  rem- 
edy to  compel  the  trustees  to  pay 
the  judgment.    (Id.) 


TITLE. 

1.  The  Confederate  States  govern- 
ment could  acquire  title  to  cotton 
by  purchase,  and  such  cotton,  at 
the  close  of  the  war,  passed  to  the 
United    States.      (Whitjield    agt. 
United  States,  ante,  418.) 

2.  In  this  case  the  appellant  sold  his 
cotton  to  the  confederacy  and  took 
their  bonds  in  payment.     He  con- 
tributed   thereby  directly  to  the 
means  of  prosecuting  the  rebellion. 
He  thus  knowingly  devoted  his 
cotton  to  the  war,  and  his  rights 
must  follow  its  fortunes.     He  can- 
not recover  in  the  courts  of  the 
United  States  the  purchase-money 
due  from  the  confederacy,  upon 
the    principle    that  a    sale   upon 
credit  implies  a  guarantee  of  the 
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solvency  of  the  purchaser  until 
the  payment  is  made.     (Id.) 

See  PERSONAL  PROPERTY. 

Stout  agt.  Mappelhagen,  ante,  75. 


TENDER. 

1.  In  order  to  make  a  tender  before 
suit  brought  available,  the  defend- 
ant must  pay  the  money  into  court 
and  allege  that  fact  in  his  answer. 
(Becker  agt.  Boon,  61  N.  T.,  317.) 

2.  An  answer  of    tender    omitting 
this  allegation  does  not  state  facts 
sufficient  to  constitute  a  defense, 
and  plaintiff  may  avail  himself  of 
the  objection  upon  trial.     He  does 
not  waive  it    by  going   to  trial 
where  other  issues  are  presented 
by    the    answer    (DwiGHT    and 
GRAY,  (7(7.,  dissenting).    (Id.) 

3.  Payment  to  a  referee  upon  trial 
before  him  is  not  payment  into 
court;  he  is  not  the  court  for  that 
purpose.     (Id.) 

4.  A  tender  by  a  vendor  upon  an 
executory  contract  of  sale  of  prop- 
erty to  which  he  has  not  and  can- 
not transfer  a  valid  title,  is  not  a 
good  tender,  and  will  not  relieve 
him  from  the  consequences  of  a 
breach  of  his  contract.    (Cronin- 
geragt.  Crocker,  62  N.  T.,  151.) 

5.  Where  the  contract  requires  the 
delivery  of    goods  of  a  specified 
quality,  a  tender  of  a  larger  quan- 
tity of  different  grades,  from  which 
the    vendee    might,    with    great 
labor,  select  sufficient  of  the  spec- 
ified quality  to  meet  the  require- 
ments of  the  contract,  is  not  a 
sufficient  tender.     It  is  the  duty 
of  the  vendor  to  make  the  sepa- 
ration and  to  tender  only  such  as 
the  vendee  is  bound  to  accept; 
and  a  refusal  to  perform,  save  by 
such  a  delivery  in  bulk,  is  a  breach 
of    the    contract,    subjecting  the 
vendor  to  an .  action  for  damages, 
and  for  any  money  paid  or  ad- 
vanced upon  it.     (M.) 


6.  A  tender  of  bulky  articles,   in 
performance  of  a  contract  of  sale, 
must  be  made  in  reasonable  time, 
so  that,  before  the  close  of  the  day 
of  delivery,  the  vendee  may  have 
the  opportunity  of  examining  the 
articles     tendered     and     seeing 
whether  they  are  such  as  he  is  en- 
titled to  demand.    (Id.) 

7.  Where  daylight  is   required  for 
the  proper  examination  and  as- 
sortment of  the  goods  tendered, 
time  should  be  given  to  the  ven- 
dee to  make  such  examination  be- 
fore sunset.     (Id.) 


TRADE  MARK. 

1.  The  rule  is,  that  where  the  whole 
equity  of  a  complaint  is  denied, 
the  injunction  ought  not  to  be  con- 
tinued pendente  lite.     (American 
Grocer  Publishing  Association  agt. 
Grocer  Publishing  Co.,  ante,  402.) 

2.  But  any  evasion  in  not  respond- 
ing to  the  charge  in  the  bill,  or 
any  extreme  improbability  in  the 
statement  of  the  defendant,  will 
induce  the  court  to  retain  the  in- 
junction.   (Id.) 

3.  A  court  of  equity  will  protect  a 
person  in  the  use  of  a  trade  mark, 
such  as  the  name  of  a  newspaper, 
although  the  name  adopted  is  one 
that   belongs  to  the  language  of 
the  country  and  may  be  employed 
in  any  way,  or  for  any  purpose, 
which  will  not  defraud  individu- 
als or  deceive  the  public.     (Id.) 

4.  In  this  case,  held,  that  after  care- 
fully inspecting  the  two  papers,  it 
could  not  be  said  that  the  resem- 
blance between  them  was  such  as 
to  justify  the  court,  on  a  motion, 
to  determine  that  the  defendant's 
paper  was  intended  to  be  passed 
off  upon  the  public,  nor  that  it 
would  be  likely  to  be  purchased 
by  the  customers  of  the  plaintiffs, 
as  and  for  the  plaintiffs'  paper. 
Injunction  denied.     (Id.) 
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5.  Where  the  plaintiffs  allege  that 
the  defendant  sells  oil  under  the 
name  of  "Pepper's  Signal  Oil," 
&c. ,  which  in  fact  is  not  such,  it 
does  not  give  the  plaintiffs  a  cause 
of  action  for  the  infringement  of  a 
trade  mark.    ( Weston  agt.  Ketcham, 
ante,  455.) 

6.  In  the  cases  in  which  the  equita- 
ble power  of  granting  injunctions 
against     infringers    upon     trade 
marks  have  been  applied  for,  that 
remedy  has  been  uniformly  denied 
when  the  trade  mark  claimed  was 
in  any  respect  of  a  false  or  decept- 
ive character,  as  in  this  case,  on 
the  part  of  the  plaintiffs.     (Hen- 
nessy  agt.  Wheeler,  ante,  457.) 

7.  So,  also,   where  the  mere  trade 
mark   in  itself  would  have  been 
protected  but  for  its  being  accom- 
panied  by  false   or  exaggerated 
statements  intended  or  calculated 
to  deceive  the  public  as  to  the 
character  of  the  article  offered  for 
sale.     (Id.) 

8.  A  court  of  equity  is  in  no  respect 
to    be    made    subsidiary  to    any 
scheme  of  fraud  or  deception  to 
which  the  trade  mark  is  but  used 
as  a  vehicle.     The  ground  for  its 
jurisdiction  is   the  promotion  of 
honest  and  fair  dealing.     (Id.) 

9.  Where  the  evidence  shows  that 
the  plaintiffs'  trade  mark  sought 
to  be  established  and  enforced  is 
uniformly  used  by  them  in  aid  of 
false  representations ;  that  the  bot- 
tles of  brandy,  the  sale  of  which 
it  is  designed  to  protect,  contained 
neither  a  quart  nor  pint,  and  that 
such   bottles   are   so   deceptively 
cast,  and  are  offered  for  sale,  so 
falsely  to  represent  quart  and  pint 
bottles  of  brandy.     (Id.) 


TRESPASS. 

1.  In  an  action  brought  in  a  justice's 
court  for  trespass  caused  by  de- 
fendants' cattle  in  breaking  and 
entering  the  close  of  the  plaintiff 


and  destroying  the  crops  of  the 
latter,  where  the  evidence  is  suffi- 
cient to  sustain  the  action,  a  joint 
liability  against  the  two  defend- 
ants is  prima  facie  made  out. 
(Sickles  agt.  Gould,  ante,  22.) 

2.  Where  it  does  not  appear  that  one 
of  the  defendants  is  a  married  wo- 
man she  must  be  treated  as  afeme 
sole.     If  the  defendants  claim  a 
nonsuit  on  the  ground  that  she  is 
a  married  woman  and  has  no  joint 
interest  with  the  other  defendant 
in,  or  control  over,  the  cattle  do- 
ing the  damage,  such  facts  should 
have  been  set  up  in  the  answer 
and  proved  on  the  trial.    (Id.) 

3.  Bare  possession  of  a  chattel  is 
sufficient    to    maintain    trespass 
against  a  wrong-doer.    Therefore 
evidence  offered  to  show  title  or 
an  interest  in  the  crops  damaged, 
in  a  third  person,  was  properly 
excluded,   it  appearing    that  the 
plaintiff  was  in  the  exclusive  pos- 
session of  the  premises  and  of  the 
property  damaged.     (Id.) 

4.  A    question    put    to    a  witness, 
' '  How    many    bushels    of    corn 
would  there    have    been  on  the 
piece  that  was  damaged  ? "  called 
for  the  opinion  of  the  witness,  and 
was  admissible    only   where  the 
witness    possessed    the    requisite 
knowledge,  and  was  able  by  ex- 
perience  to    form    an  intelligent 
judgment  from  such   experience, 
skill    or    observation,  as    to    the 
amount  of  damages    which    the 
question  called  for.     (Id.) 

5.  It  appeared  that  the  witness  was 
abundantly  qualified  to  give  such 
evidence,  and  consequently  there 
was  no  error   in   its  admission. 
(Id.) 

TRIAL. 

1.  No  appeal  lies  directly  to  the 
general  term  from  an  order  made 
at  the  circuit  refusing  to  postpone 
the  trial  of  a  case.  (Martin  agt. 
Hicks,  ante,  355.) 
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2.  The  correct  practice  in  such  cases 
stated.    (Id.) 

3.  Where  an  answer  admits  the  al- 
legations of  the  complaint,  and 
sets    up  new  matter    presenting 
several  distinct  issues,  but  upon 
the  trial  no  evidence  is  given  by 
the  defendant  save  as  to  one  of 
the  issues,  and  the  jury,  without 
rendering  a  general  verdict,  simply 
answer  specific  questions,  cover- 
ing   the    issue    contested,    upon 
which  the    court    renders    judg- 
ment, the  irregularity  is  not  one 
amounting  to  a  mistrial;  but  is  of 
the  character  provided  for  by  the 
provisions  of  the  Code  (sec.  176) 
prohibiting  the  reversal  of  a  judg- 
ment for  matters  of  form.     It  is 
not  necessary  for  the  jury  to  find 
upon  the  issues  as  to  which  no 
evidence  was  given.     (Jones  agt. 
B.  L.  Ins.  Co.,  61N.Y.,  79.) 

4.  In  order  to  raise  the  question 
upon  appeal,  that  the  discretion 
of  the  jury  to  render  a  general  or 
special  verdict  has  been  interfered 
with,  the  objection  must  be  taken 
upon  the  trial;  a  general  objection 
and  exception  to  the  submission 
of  certain  questions  by  the  court 
to  the  jury  does  not  suffice,  as  it 
may  fairly  be  inferred  in  such 
case  that  the  exception  is  to  the 
form  in  which  the  findings  are 
taken,  rather  than  to  an  interfer- 
ence with  such  discretion.     (Id.) 

5.  In  an  action  upon  a  policy  of  life 
insurance  issued  to  plaintiff  upon 
the  life  of  another,  the  answer  ad- 
mitted the  issuing  of  the  policy, 
the  death  and  proper  proof,  and 
alleged  various  breaches  of  war- 
ranty.     The    court    charged  the 
jury  that  plaintiff  was  entitled  to 
recover  unless  defendant  satisfied 
them  by  a  preponderance  of  evi- 
dence that  the  conditions  on  which 
the  policy  was  issued  had  been 
broken.     Held,  no  error;  that  the 
burden  of  proof  was  with  defend- 
ant; and  that  it  could  not  claim 
advantage  of  the  rule  applicable 
where  the  means  of   knowledge 


are  peculiarly  within  the  knowl- 
edge of  the  opposite  party,  which 
shifts  the  burden  of  proof  when 
an  apparent  case  is  made  out,  as 
it  did  not  appear  that  the  means 
of  knowledge  were  peculiarly 
within  plaintiff's  knowledge.  (Id.) 

6.  One  of  the  representations  made 
in  the  application,  and  alleged  by 
the  answer  to  be  false,  was  that 
N.,  the  person  whose  life  was  in- 
sured, was  moderately  sober  and 
temperate ;  no  evidence  was  given 
on  the  trial  of  any  knowledge  on 
the  part  of  the  defendant  at  the 
time  of  the  issuing  of  the  policy 
as  to  the  habits  of  N.     Defend- 
ant's counsel  requested  the  court 
to  charge  that  it  made  no  differ- 
ence whether  defendant  knew  of 
N.'s  habits  at  that  time  or  not, 
the  court  refused  so  to  charge. 
Held,  no  error;  as  the  request  was 
to  charge  an  abstract  proposition. 
(Id.) 

7.  It  seems,  fhat  a  refusal  to  charge 
that  where  a  witness  is  false  as  to 
one  statement,  the  jury  ought  not 
to  place  implicit    reliance  upon 
his  other  statements,  is  not  error. 
The  court  can  only,  in  such  case, 
caution  the  jury  to  weigh  the  tes- 
timony with  care  and  close  scru- 
tiny.   (Pease  agt.  Smith,  61  JV.  F., 
477.) 

8.  The  maxim  "falsus  in  unofalsus 
in  omnibus"  only  applies  where 
truth  is  intentionally  disregarded. 
(Id.) 

9.  A  refusal  to  charge  that  where  a 
defendant  acts  in  good  faith,  and 
has  not    intentionally  interfered 
with  the  property  of  another,  the 
jury  ought  to  require  clear  and  pos- 
itive evidence  before  making  him 
liable  for  conversion,  is  not  error. 
Those  facts  do  not  prevent  the 
jury  from  determining  the  case 
upon  circumstantial  evidence.  (Id.) 

10.  A  receipt  given  by  an  express 
company  contained  a  clause  to  the 
effect  that  the  company  would  not 
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be  liable  for  loss  or  damage  unless 
the  claim  therefor  was  made  in 
writing  "  within  thirty  days  from 
the  accruing  of  the  cause  of 
action."  In  an  action  to  recover 
for  a  loss,  held,  that  the  clause  was 
not  in  the  nature  of  a  condition 
precedent  to  plaintiff's  right  to  re- 
cover, as  it  assumes  the  existence 
of  a  cause  of  action  which  has 
accrued,  but  was  in  the  nature  of 
a  limitation  and  could  not  be 
availed  of  upon  trial  unless  set  up 
in  the  answer.  (Westcott  &gt.  Far- 
go,§\N.Y.,  542.) 

11.  In  an  action  brought  by  an  assign- 
or, it  is  not  competent  for  defend- 
ant to  question  the  sufficiency  of 
the  consideration  paid  for  the  as- 
signment.   (Stone  agt.  Frost,  61 N. 
T.,  614.) 

12.  An    action  for  partition  is  an 
equitable  action;  but  as  the  pro- 
visions of  the  Revised  Statutes  are 
by  the  Code  (sec.  448)  made  appli- 
cable to  such  actions,  where  issues 
of    fact    are    presented    by    the 
pleadings,  a  jury  trial  is  a  matter 
of  right.    (Hewlett  agt.  Wood,   62 
N.  Y.,  75.) 

13.  In  an  action  for  partition  brought 
by  an  heir  under  the  provisions 
of  the  act  of  1853  (chap.  238,  Laws 
of  1853)  relative  to  disputed  wills, 
the  supreme  court  at  special  term 
has  authority  to  direct  issues  of 
fact  to  be  settled  and  that  the  ver- 
dict of  the  jury  thereon  be  certi- 
fied to  the  special  term  for  further 
proceedings.     (Id.) 

14.  It  is  within  the  discretion  of  the 
court  whether  the  case  shall  be  so 
disposed  of  or  shall  be  placed  upon 
the  circuit  calendar  for  the  court 
to  submit  to  the  jury  such  ques- 
tions of  fact  as  are  presented  by 
the  pleadings,  and  the  exercise  of 
this  discretion  is  not  reviewable 
here.    (Id.) 

15.  So,  also,  the  form  of  the  issues 
is  discretionary,  and  the  order  of 


the  court  settling  the  issues  is  not 
reviewable.     (Id.) 

16.  If  the  issues  settled  are  imperfect 
or  insufficient,  the  court,  on  trial 
at  the  circuit  has,  in  its  discretion, 
the  right  to  amend  and  to  submit 
such  additional  issues  as  the  proof 
warrants.    (Id.) 

17.  In  an  action  brought  by  an  heir 
at  law  of  a  deceased  grantor,  to 
set  aside  deeds,  because  of  incom- 
petency,  and  for  fraud  and  undue 
influence,  other  heirs,  not  parties 
to  the  action,  are  not  interested 
in  the  event  thereof  within  the 
meaning  of  section    399    of    the 
Code,  and  may  testify  as  to  per- 
sonal transactions  and  communi- 
cations   between    them    and    the 
deceased,  and  to  any  facts  which 
any  other  witnesses  might  testify 
to.    (Hobart  agt.  Hobart,  62  N.  I., 
80.) 

18.  Such   a   witness    having    been 
called    by    plaintiff,    defendants' 
counsel  objected  to  her  testifying 
to  any  transaction  or  communica- 
tion between  her  and  the  deceased, 
for  the   purpose   of  showing  his 
condition  of  mind.     As  the  case 
stated,    "  The  objection  was  sus- 
tained to  this  class  of  evidence." 
No  exception  was  taken,  but  after- 
ward,   the  witness    was   recalled 
by  plaintiff,  who  offered  to  prove 
by  her  communications  between 
her  and  the  deceased.     This  was 
objected  to;  objection  sustained, 
and  plaintiff  excepted.    Held,  that 
it  was  proper  to  refer  to  all  the 
offers  to  ascertain  what  was  in- 
tended to  be  decided ;  that  it  ap- 
peared clearly  the  court  intended 
to  hold  that  personal  communica- 
tions   between   the    witness    and 
deceased  could  not  be  proved  for 
any  purpose  ;  and  that,  therefore, 
the  exception  was  sufficiently  spe- 
cific, and  the  ruling  error.     (Id.) 

19.  Also  held,  that  it  could  not  be  ob- 
jected that  the  offer  did  not  dis- 
close   evidence   material    to    the 
issue,  as,   if  available    at    all,  it 
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should  have  been  taken  at  the 
time ;  that  it  was  unnecessary,  in 
the  first  instance,  to  state  the 
particular  language  sought  to  be 
proved.  (Id.) 

20.  The  burden  of  sustaining  the 
affirmative  of  an  issue  involved 
in  an  action  is  upon  the  party 
alleging  the  facts  constituting  the 
issue,  and  so  remains  throughout 
the  trial.  (Heineman  agt.  Heard, 
62  N.  Y.,  448.) 


21.  The  giving  of  evidence  suffi- 
cient to  establish  the  fact  prima 
facie,  does  not  shift  the  burden ; 
the  question  is  to  be  determined 
upon  all  the  evidence,  and  the 
jury  must  be  satisfied,  from  the 
whole  case,  that  the  allegation  is 
established.  (Id.) 


22.  In  an  action  against  agents  for 
neglect  to  exercise  proper  care  and 
diligence  in  making  purchases  for 
their  principals,  as  ordered,  the 
plaintiffs  gave  in  evidence  a  letter 
of  defendants,  which  they  claimed 
to  be  an  admission  of  the  negli- 
gence charged.  The  court  was 
requested  by  defendants'  counsel 
to  charge  in  respect  to  a  specified 
period  of  tune,  in  substance,  that 
unless  it  appeared  from  the 
proofs  that  defendants  could,  with 
reasonable  diligence,  have  made 
the  purchases  within  the  limits  of 
their  authority,  they  were  not 
guilty  of  negligence  in  failing  so 
to  dp,  and  that  the  burden  of 
proving  the  negligence  was  upon 
the  plaintiffs.  The  court  refused 
so  to  charge,  but  instructed  the 
jury  that  the  burden  of  proof 
had  been  shifted  by  defendants' 
letter  from  plaintiffs  to  defendants. 
Held,  error;  that  as  to  the  period 
specified,  the  letter  was  not  prima 
facie  evidence  of  negligence;  but 
that  in  any  event  the  jury  should 
have  been  required  to  find  from 
the  whole  evidence  that  plaintiffs 
had  established  their  charge  to  en- 
title them  to  a  verdict.  (Id.) 


23.  Where  the  court  at  circuit  non- 
suits plaintiff  on  the  whole  case, 
and  an  exception  is  taken,  to  en- 
able him  to  present  the  exception 
to  an  appellate  court  for  review, 
it  is  not  necessary  that  he  should 
ask  permission  to  go  to  the  jury 
upon  the  whole  case  or  upon  any 
question  therein.    (Train  agt.  H. 
P.  Ins.  Co.,  Q2N.  Y.,  598.) 

24.  Where,  in  an  action  for  labor 
and  services,  the  complaint  seeks 
to  recover  on  a  quantum  meruit, 
and  upon  the  trial  the  only  evi- 
dence of  the  value  of  the  services 
is  proof  of  an  agreement  on  the 
part  of  defendant  to  pay  a  specific 
sum,  this  constitutes  the  measure 
of  damages.     (Ludhno  agt.   Dole, 
62  N.  Y.,  617.) 

25.  A  direction    therefore  in  such 
case,  by  the  court  to  the  jury,  that 
they  must  render  a  verdict  in  favor 
of  plaintiff  for  that  sum,  or  find 
for  the  defendant,  is  not  error. 
(Id.)        ' 

26.  This  action  was  entitled  C.  S., 
executrix,     &c.,     plaintiff.      The 
complaint  alleged  that  C.  B.    S. 
died  leaving  a   will,  in    and  by 
which   plaintiff    was    made    sole 
executrix    and    sole    devisee.     It 
described     certain     premises    of 
which,    as    alleged,    the    testator 
died    seized,    and    among    other 
things  sought  to  set  aside  a  sale 
thereof  on  execution  and  a  sher- 
iff's deed.     The  purchaser  moved 
to  dismiss  the  complaint,  as  against 
him,  on  the  ground  that  the  action 
was  brought  by  plaintiff  purely  in 
her  representative  capacity,   and 
as  executrix  she  had  no  interest  in 
the  premises.     Held,  that  the  mo- 
tion was  properly  denied;  that  the 
title  did  not  declare  the  character 
in  which  plaintiff  sued,  as  it  did 
not  state  that  she  sued  as  executrix, 
but  the  words  added  to  her  name 
were  mere  descriptio  personal ;  and 
that,  looking  to  the  body  of  the 
complaint,    it    showed    that    she 
brought  the  action  both  as  devisee 
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and  executrix.    (Stilwett  agt.  Car- 
penter, 62  N.  Y.,  639.) 

27.  Also,  field,  that  the  question  as 
to  plaintiff's  right  to  join  claims 
in  her  own  right  and  in  her  repre- 
sentative capacity,  not  having  been 
raised  by  demurrer  or  answer,  or 
in  any  manner  in  the  trial  court, 
could  not  be  raised  upon  appeal. 
(74) 


TRUST  FUNDS. 

1.  Where  an  executrix  wrongfully 
commingles  trust  funds,  arising 
from  trust  property  sold  by  the 
testator,  with  other  funds  of  the 
estate,  such  wrongful  act  of  the 
executrix  cannot  prevent  the  pay- 
ment by  her  to  the  cestui  que  trust 
of  the  amount  of  the  trust  fund 
in  preference  to  an  ordinary  debt 
of  the  estate;  and  if  needs  be,  in 
preference  to  funeral  and  other 
expenses.  (Matter  of  Van  Duzer, 
ante,  410.) 


UNDERTAKING. 

Right  of  sureties  to,  to  appeal, 
although  not  parties  to  the  action. 
(See  Hotchkiss  agt.  Plait,  7  Hun, 
56.) 

Sureties  on,  upon  appeal  —  liability 
of,  after  discharge  of  their  princi- 
pal in  bankruptcy.  (See  Knapp 
agt.  Anderson,  7  Run,  295.) 

1.  In  an  action  upon  an  undertak- 
ing given  for  the  purpose  of  an  ap- 
peal to  this  court,  the  remittitur 
therefrom  showing  that  an  appeal 
was  taken  and  that  the  judgment 
was  duly  affirmed,  is  conclusive 
evidence  that  the  appeal  was  duly 
taken,  and  it  is  unnecessary  to 
establish  by  other  evidence  that 
the  preliminary  steps  required  by 
the  Code  to  perfect  an  appeal  were 
taken.  (Hill  agt.  Burke.  62  N.  Y., 
111.) 


2.  Even  if  the  provisions  of  the  Code 
as  to  filing  and  serving  notice  of 
appeal    and    copy    undertakings 
were  not  complied  with,  it  is  an 
irregularity  merely,  which  is  waiv- 
ed by  a  submission  of  the  cause 
without  objection.    (Id.) 

3.  It  is  no  objection  to  an  under- 
taking on  appeal  that  the  sureties 
justify    to  more  than    twice  the 
amount  specified  therein.     (Id.) 

4.  Where  the  undertaking  is  in  due 
form,  as  prescribed  by  the  Code 
(sec.  334)  for  the  purpose  of  staying 
execution    on  the  judgment    ap- 
pealed from  as  well  as  perfecting 
the  appeal,  the  fact  that  the  sure- 
ties fail  to  justify  to  double  the 
amount  of  the  judgment,  and  to 
double  the  $500  limited  for  costs 
and    damages,    does   nfct    invali- 
date the  undertaking;  and  where 
the  appellant  has  in  fact  received 
a  full  consideration  for  the  under- 
taking by  a  stay  of  proceedings 
until  the   decision  of  the  appeal, 
the    sureties    are    liable    for    the 
amount  of  the  judgment  as  well  as 
the  costs  of  appeal.     (Id.) 

5.  The  recital    in    an    undertaking 
stated  the   original    judgment  at 
$795.06,  and  its  affirmance  by  the 
general  term,   "  with  costs,  mak- 
ing in  all  the   sum   of   $994  61," 
and  the  agreement  was  in  case  of 
affirmance     "that    the    appellant 
would  pay  the  amount  directed  to 
be   paid  by  the  said  judgment." 
In  an  action  on  the  undertaking, 
held,  that  the  recital  was  to  the 
effect  that  the  judgment  appealed 
from  was  for  $994.61,  and  even  if 
it  was  an  irregularity  to  enter  up 
in  a  judgment  of  affirmance  by 
the  general  term  the  amount  of 
the  judgment  below,  it  was  not 
available  to  defendants;  but  they 
were  bound  by  the  recital.     (Id.) 


USURY. 

1.  A  promissory  note  to  be  the  sub- 
ject of  sale  must  be  an  existing 


608 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


valid  note  in  the  hand  of  the 
payee,  and  be  given  for  some 
actual  consideration,  so  that  it  can 
be  enforced  between  the  original 
parties,  and  if  not  valid  in  the 
hands  of  the  payee  it  cannot  be 
rendered  valid  by  a  sale  to  a  bona 
fide  purchaser  at  a  rate  of  interest 
exceeding  seven  per  cent.  The 
question  of  the  inception  of  a  note 
and  the  time  when  it  took  place, 
is  a  question  of  fact,  and  when 
the  evidence  is  conflicting  should 
be  submitted  to  the  jury,  (Sweet 
agt.  Chapman,  7  Hun,  576.) 

Bond  and  mortgage  —  when  mort- 
gagor is  estopped  by  certificate  of 
validity  of  mortgage.  (See  Dinkel- 
tpiel  agt.  Franklin,  7  Hun,  339.) 

Bonus  —  effect  of  payment  of,  to 
secure  extension  of  time  of  pay- 
ment —  original  debt  not  rendered 
usurious  by.  (See  Real  Estate 
Trust  Co.  agt.  Keech,  7  Hun,  253.) 


VERDICT. 

Motion  —  to  set  aside  as  against  evi- 
dence—  when  not  maintainable, 
(See  Peake  agt.  Bell,  7  Hun,  455.) 


VOLUNTARY  ASSOCIATION. 

1.  It  is  not  necessary  that  the  indi- 
viduals comprising  the  member- 
ship of  a  voluntary  association, 
consisting  of  more  than  seven  as- 
sociates, should  be  made  parties 
to  an  action  against  it.  The  ac- 
tion is  well  brought  against  the 
president  of  the  association,  named 
as  defendant.  (Olery  agt.  Brown, 
ante,  92.) 

3.  Where  there  is  open  to  an  ex- 
pelled member  of  a  voluntary  asso- 
ciation a  remedy  under  its  consti- 
tution and  laws  for  a  review  of  the 
proceedings  for  his  expulsion,  and 
in  case  of  error  for  his  restoration 
and  the  association  is  not  a  part- 
nership, equity  will  not  interfere. 
(Id.) 


3.  White  agt.  Brownell  (Daly,   329) 
commented    upon    and    approved. 
(Id.) 

4.  Where,  by  the  complaint,  it  ap- 
peared that  the  name  of  the  plain- 
tiff had  been  improperly  stricken 
from  the  list  of  members  of  the 
association,  and  that  he  had  been 
deprived  of  the  weekly  stipend 
paid  to  members  when  ill.  the  asso- 
ciation being  a  copartnership,  and 
it  not  appearing  that  the  plaintiff 
had  any  redress  within  the  associ- 
ation itself,  held,   that  an   action 
could  be  maintained  by  the  ex- 
pelled member  for  redress,    and 
that  it  is  within  the  power  of  a 
court  of  equity  to  inquire  into  the 
reasonableness    and  propriety  of 
the  action  of  the  association,  and 
grant    appropriate    relief    in   the 
premises.     (Id.) 

5.  In  order  that  a  complaint  be  over- 
thrown by  a  demurrer,  it  must 
present  defects  so  substantial  in 
their  nature  and  so  fatal  in  their 
character  as  to  authorize  the  court 
to  say,  taking  all  the  facts  to  be 
admitted,    that    they  furnish    no 
cause  of  action  whatever  (Richard 
agt.  Edrick,  17  Barb.,  260).     (Id.) 


WAIVER. 

A  plaintiff  can  waive  the  tort  and 
sue  on  the  contract,  only  when  the 
wrong-doer  has  sold  or  otherwise 
disposed  of  the  property.  (See 
Cushman  agt.  Jewell,  7  Hun,  525.) 

Of  condition  in  a  policy  of  insurance 
by  agent  by  parol  —  though  policy 
provides  for  indorsement  thereof 
—  effect  of.  (See  Ackell  agt.  Com- 
merce Ins.  Co.,  7  Hun,  455.) 


WAREHOUSEMEN. 

1.  Where  a  warehouseman  or  bailee 
for  hire  are  intrusted  with  the  stor- 
age of  property,  they  are  bound  to 
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use  ordinary  care  and  diligence  for 
its  protection  and  safety.  (Smith 
agt.  Simms,  ante,  305.) 

2.  What  omission  or  want  of  care 
will  amount  to  ordinary  neglect  in 
such  a  case  is,  as  a  general  rule, 
rather  a  matter  of  fact  than  of 
law;  and  if  there  is  any  evidence 
to  sustain  the  verdict  of  the  jury 
it  will  not  be  interfered  with  by 
the  court.  (Id.) 


WILL. 

1.  The  third  clause  of  the  will,  which 
directs  the  division  of  the  residu- 
ary estate  of  the  testator,  is  as  fol- 
lows: "After  paying  or  providing 
for  the  foregoing  legacies,  I  direct 
my  executors  t'o  divide  all  the  resi- 
due of  my  estate,  both  real  and 
personal,    into    as    many    equal 
shares  as  will  allow  one  share  for 
my  wife,  if  she  shall  survive  me, 
and  one    share  for  each  of  my 
children,"  &c. 

Held,  that  there  is  clearly  no 
ambiguity  in  this  language.  The 
testator  directs  his  executors,  as 
soon  as  the  legacies  are  paid,  to 
divide  the  estate.  If  he  had  fixed 
any  later  period  for  the  division 
it  might  have  made  all  the  limita- 
tions attached  thereto  void,  as 
contravening  the  statute  against 
perpetuities.  (Fitrniss  agt.  Fur- 
niss,  ante,  64.) 

2.  In  a  case  like  this,  if  there  are 
limitations  fixed  upon  the  several 
shares,  and    the  executors    have 
the  power  to  make  partition,  they 
are  bound  to  make  partition  as 
soon  as  the  residuary  estate  is  as- 
certained, without  any  directions 
from  the  testator.    (Id.) 

3.  The  executors  undoubtedly  have 
a  right  to  keep  the  estate  in  bulk 
for  the  purposes  of  administration, 
but,  as  soon  as  the  administration 
has  been  had  —  that  is,  debts  and 
legacies  have  been  paid  —  they  are 
bound  to  partition  the  estate.  The 
directions  in  this  will  are  in  exact 
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accordance  with  this  principle  of 
law.     (Id.) 

4.  The  legacies  in  this  case  are  all 
paid,  and,  unless  there  is  some- 
thing   to    modify    this    direction 
contained  in    this  clause  of  the 
will,  the  executors  are  bound  now 
to  make  partition.     (Id.) 

5.  The  will  further  provides,  after 
directing  his  estate  to  be  divided 
as  above  mentioned,  he  gives  each 
of  said  shares,  by  separate  devises, 
to  his  executors,  or  some  of  them, 
in  trust,  to  collect  rents,  &c.     He 
then    authorizes    and    empowers 
' '  the  trustees  of  every  one  of  the 
trusts  herein  contained  "  to  lease, 
sell  or  mortgage  any  of  the  real 
estate  comprised  in  his  trust;  also 
authorizes  his  executors  to  parti- 
tion his  real  estate  as  well  as  per- 
sonal   amongst  the    parties  who 
may  be  entitled  thereto,  as  pre- 
viously expressed  in  his  will. 

He  then  authorizes  them,  until 
such  partition  has  been  effected, 
to  collect  the  rents  of  all  my  real 
estate,  and  apply  the  same  to  the 
payment  of  debts  he  may  owe, 
and  also  to  payment  of  taxes,  in- 
surance and  repairs,  &c. 

Then  follows  the  clause  which, 
the  executors  claim,  gives  them 
full  discretionary  powers  in  re- 
spect to  the  making  of  partition, 
to  wit:  "  I  hereby  declare  that  all 
the  powers  herein  given  are  in- 
tended to  be  discretionary,  and  to 
be  exercised  or  not,  as  the  said 
executors  or  trustees  shall  think 
proper,  hereby  authorizing  a  ma- 
jority of  trustees  in  any  share  to 
exercise  such  discretion,  if  there 
occur  any  difference  of  opinion 
between  them." 

Held,  that  a  careful  examination 
of  this  clause,  in  connection  with 
the  other  provisions  of  the  will, 
will  show  that  it  does  not,  nor 
was  it  intended  by  the  testator 
that  it  should  confer  any  discre- 
tion whatever  upon  the  executors 
as  such.  The  whole  discretion  is 
vested  in  them  as  trustees  of  the 
several  trusts,  and  does  not  relate 
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to  a  single  act  which  the  will  re- 
quires them  to  do  as  executors. 
(Id.) 

6.  Where  the  testatrix,  by  her  will, 
gave  certain   legacies,  and  then 
gave  and  devised  "all  the  rest, 
residue  and  remainder  of  her  es- 
tate, real  and  personal,"  to  her 
two  sisters,  and  it  appeared  that 
the   personal    estate  was  insuffi- 
cient to  pay  the  legacies: 

Held,  that  the  real  estate,  de- 
vised as  above  mentioned,  was  not 
chargeable  with  the  payment  of 
the  legacies.  (SpUlane  agt.  Dur- 
yea,  ante,  260.) 

7.  An  action  may  be    brought    in 
equity  by  an  heir  at  law  interest- 
ed in  the  estate  and  ask  for  the 
construction  of,  and  an  adjudica- 
tion of,  the  will  of  the  testator. 
(Mattes&n  agt.  Matteson,  ante,  276.) 

8.  The  testator  gave  and  bequeath- 
ed to  his  widow,  "  M.  D.  M.,  one- 
half  of  all  th'e  income  "  of  his  real 
and  personal  estate,  for  the  term  of 
fifty  years  from  the  date  of  his 
decease,  to  use  as  she  may  think 
proper. 

Held,  that  this  bequest  must  be 
upheld  as  valid.  It  does  not  pur- 
port to  give  his  wife  the  title  to 
either  the  real  or  personal  estate, 
but  only  the  income  thereof, 
therefore  it  is  not  an  illegal  sus- 
pension of  the  power  of  alienation 
under  the  statute.  (Id.) 

d.  The  bequest  by  the  testator  "  to 
my  wife's  father  and  mother,  each 
$200  per  year,  and  after  them  the 
same  to  my  wife,  M.  D.  M.,  for 
and  during  her  life,"  field  to  be 
valid  as  an  annuity  to  each  —  the 
father  and  the  mother,  and  upon 
their  decease,  respectively,  the 
widow  took  the  amount  be- 
queathed to  each  annuitant  dur- 
ing her  life.  (Id.) 

lO.  The  will  of  the  testatrix,  after 
devising  one-third  of  her  real  and 
personal  estate  to  her  husband, 


and  one-third  thereof  to  her  son, 
T.  B.  W. ,  provided  as  follows : 

"  Third.  To  my  daughter,  H.  R. 
W. ,  I  give  the  other  share  of  my 
said  real  and  personal  estate,  to 
have  and  to  hold  the  same  to  her 
and  her  heirs,  executors,  adminis- 
trators and  assigns  forever. " 

"But  on  the  condition  that  in 
anticipation  of  her  marriage, 
whenever  it  shall  take  place,  a 
settlement  of  all  her  real  and  per- 
sonal estate  shall  be  made  by 
some  effectual  deed,  to  trustees, 
securing  to  her  the  net  income, 
during  her  life,  and  securing  the 
remainder  to  her  issue  and  next 
of  kin,  after  her  decease,  or  in 
such  manner  as  she  may  appoint 
by  will  to  and  among  her  kindred 
or  any  of  them,  the  details  of 
which  settlement  shall  be  ap- 
proved by  her  father,  if  living." 

"And  from  her  marriage  until 
such  settlement  (unless  it  be  made 
before)  I  give  the  income  of  said 
last  mentioned  share  to  the  exec- 
utors of  this  will,  in  trust  to  ap- 
Fly  the  net  income  to  her  use,  and 
give  the  remainder  to  her  issue 
in  fee  simple,  per  stirpes,  or  fail- 
ing issue,  at  her  death,  to  her 
heirs  at  law  and  next  of  kin." 

Held,  that  in  giving  a  construc- 
tion to  this  clause  of  the  will,  it 
must  be  considered  that  it  was  the 
undoubted  intention  of  the  testa- 
trix to  divide  her  estate  equally 
between  her  husband  and  child- 
ren, giving  each  a  one-third  share, 
and  also  that  her  daughter's  share 
should  not  be  subject  to  the  con- 
trol of  her  husband.  (Winthrop 
agt.  McKim,  ante,  323.) 

11.  It  was  also  beyond  dispute  that 
the  testatrix  intended  that  in  case 
her  daughter  did  not  marry  that 
she  should  possess  her  estate  abso- 
lutely, and  that  she  should  have 
the  complete  and  unfettered 
power  of  disposal  of  the  same  at 
her  death. 

The  daughter  having  married 
before  the  death  of  the  testratrix, 
who  was  present  at  the  wedding, 
the  latter  must  be  presumed  to 
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have  assented  to  such  marriage, 
and  thereby  impliedly  revoked 
the  condition  as  to  the  marriage 
settlement  contained  in  the  will, 
as  by  her  daughter's  marriage  dur- 
ing the  life  of  the  testatrix  it  be- 
came impossible  of  performance, 
and  the  daughter  would  then  take 
her  property  free  and  clear  of  any 
condition. 

Held,  also,  that  this  condition  in 
regard  to  the  marriage  settlement 
must  be  considered  by  all  fair 
rules  of  construction,  and  must 
have  been  so  intended  by  the  tes- 
tatrix, as  a  condition  subsequent 
and  not  a  condition  precedent. 
She  intended  to  make  the  con- 
dition apply  only  to  a  marriage 
which  should  take  place  after  her 
death,  when  she  could  not  by 
any  act  of  hers  protect  her 
daughter  from  an  improvident 
husband  in  case  she  should  make 
an  unfortunate  choice.  (Id.) 

12.  The  distinction  between  con- 
ditions precedent  and  subsequent 
is  this:  Conditions  precedent  are 
such  as  must  happen  or  be  per- 
formed before  the  estate  can  vest. 
Conditions  subsequent  are  such 
as  when  they  happen  or  are  per- 
formed or  not  performed,  as  the 
case  may  be,  divest,  curtail  or 
abridge  an  estate  already  vested. 
(Id.) 


WITNESSES. 

1.  Where  a  general  engagement  of 
a  servant,  "at  a  salary  of  fifteen 
hundred  dollars  a  year,  payable 
weekly,"  unaffected  by  any  other 
considerations  growing  out  of  the 
custom  of  the  place,  the  conduct 
of  the  parties,  or  other  extraneous 
evidence  disclosing  a  contrary  in- 
tention, constitutes  a  contract  of 
hiring  for  the  year.     (Bleeker  agt. 
Johnson,  ante,  380.) 

2.  Where  both  defendants  were  pres- 
ent and  took  part  in  the  contract  of 
hiring  the    plaintiff,    which    the 
plaintiff  testified  was  for  one  year 


at  the  rate  of  $1,500,  payable 
weekly,  and  one  of  the  defend- 
ants testified  that  he  "made  the 
engagement  with  the  plaintiff  at 
the  rate  of  fifteen  hundred  dollars 
a  year,  payable  every  week;  I 
made  no  yearly  engagement  with 
him.  He  agreed  to  come  to  us  at 
a  salary  of  fifteen  hundred  dollars 
a  year,  payable  weekly: " 

Held,  that  it  appearing  that  the 
other  defendant  was  within  reach, 
and  whose  evidence  could  be  pro- 
cured, but  was  not  produced  on 
the  trial  as  a  witness,  the  jury  had 
a  right  to  infer  that  his  non-pro- 
duction was  caused  by  the  fact 
that  his  evidence  would  not  be 
beneficial  to  the  defendants.  (Id.) 

3.  Judgment  for  plaintiff  affirmed. 
(Id.) 

4.  A  person  attending  as  a  witness 
upon    the  trial  of    an  action  to 
which  he  is  a  party,  is  privileged 
from  arrest  upon  civil  process.     A 
person  arrested  under  such  circum- 
stances does  not  waive  any  rights 
by  giving  bail.    (Mackay  agt.  Lewis, 
1  Hun,  83.) 

Opinion  of  —  when  inadmissible. 
(See  Newton  agt.  Fordham,  7  Hun, 
58.) 

Death  of,  no  ground  for  refusal  to 
allow  amendment  of  pleadings  by 
municipal  corporation,  who  are 
entitled  to  peculiar  lenity.  (See 
Seaver  agt.  Mayor,  7  Hun,  331 .) 

Protection  of,  against  service  of  sum- 
mons. (See  Lamkin  agt.  Sturkey, 
7  Hun,  479.) 

Chapter  276  of  1832  —  Allowing  the 
maker  of  a  note  to  be  sworn  for 
the  indorser,  is  subject  to  the  re- 
strictions contained  in  section  399 
of  the  Code.  (See  Alexander  agt. 
Dutclier,  7  Hun,  439.) 

WRIT  OF  ASSISTANCE. 

1.  Where  a  writ  of  assistance  is 
issued  upon  notice  in  favor  of  a 
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purchaser  under  a  mortgage  fore- 
closure sale,  against  a  tenant  in 
possession  of  the  mortgaged  prem- 
ises, and  is  executed  by  putting 
the  purchaser  in  possession,  it  is 
conclusive  upon  the  tenant  and 
the  purchaser  as  to  the  right  of 
possession.  If  the  tenant  had  any 
defense  to  it,  it  should  have  been 
presented  on  the  hearing  of  the 
motion  for  the  writ.  The  ques- 
tion whether  the  writ  was  prop- 
erly awarded  cannot  be  reviewed 
in  a  collateral  action  in  another 


court.    (Rawiszer   agt.   Hamilton, 
ante,  297.) 

2.  Where  the  purchaser  of  mort- 
gaged premises,  sold  on  a  junior 
mortgage,  subsequently  purchased 
the  judgment  and  decree  of  sale 
made  on  a  prior  mortgage  fore- 
closure, this  judgment  does  not 
thereby  become  merged  in  his  title 
to  the  premises  under  the  first 
foreclosure,  nor  prevent  him  from 
buying  at  the  sale,  either  in  his 
own  name  or  by  another.  (Id.) 
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ACCOUNTING. 

PAGE. 

Before  the  surrogate  by  testa- 
mentary trustees 342 


ACTION. 

Here,  upon  a  judgment  record- 
ed in  another  state,  must  be 
brought  by  the  party  in  inter- 
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ADMINISTRATOR. 

When  action  will  lie  by  creditor 
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APPEAL. 
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change—  when  valid 389 
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and  not  as  partners  —  when 
valid 359 

Of  hiring  a  servant  for  one  year, 
payable  weekly  —  good  for  the 
year 380 

Validity  of,  with  stock-broker — 
when  customer  estopped  from 
disputing  high  rates  of  com- 
mission for  carrying  stock . . .  442 


COVENANT. 

Alleged  breach  of  in  building 
contract  —  when  denied 295 

When  contained  in  deed  against 
incumbrances  cannot  be  en- 
larged by  parol 497 


COUNTER-CLAIM. 

When  person  sued  upon  an  in- 
dividual liability  cannot  set 
up  a  claim  held  jointly  with 
another  as  a  counter-claim . .  477 


CROTON  AQUEDUCT  DEPART- 
MENT. 

Appointment  of  president  of  the 
board  —  constitutional  law  . .  103 


E. 


EASEMENTS. 

Light  and    air  —  fire    escape  — 
permanent  injunction 82 


EQUITABLE  ACTION. 

PAGE. 

When  not  sustained  to  try  a 
question  of  fraud  pleaded  in 
another  action. .  337 


EXECUTORS 

When  residuary  estate  should 
be  partitioned  —  under  the 
will  and  by  law 64 


EXEMPTION. 

Of  property  from  execution  — 
who  is  a  householder  —  de- 
mand from  sheriff  when  unne- 
cessary    45 


EXTRADITION. 

Upon  indictment  for  grand  lar- 
ceny —  on  trial  and  acquittal, 
may  be  arrested  by  complain- 
ant in  a  civil  action 172 


F. 

FRAUD. 

When  the  purchase  of  goods  by 
the  wife  of  an  insolvent  hus- 
band, as  his  agent,  declared 
fraudulent 388 


G. 

GIFT. 

When  gift  by  husband  to  wife 
of  moneys  deposited  in  their 
joint  names,  not  authorized. .  316 


NEW  YORK  PRACTICE  REPORTS. 


015 


Index. 


H. 

HABEAS  CORPUS. 

PAOE. 

Extradition  from  one  state  to 
another  —  when  fugitive  un- 
der arrest  will  not  be  delivered 
up 422 


I. 

INJUNCTION. 

When  will  issue  to  protect  the 
board  of  health  of  New  York 
in  the  possession  of  their 
rooms 481 

INSURANCE  FUNDS. 

In  hands  of  receiver  —  priority 
of  creditors  of  the  insolvent 
company  determined 308 

J. 

JUDGMENTS. 

Obtained  by  fraud  and  perjury 
—  how  party  may  obtain  re- 
lief..    196 


JUDGMENT   CREDITOR'S   AC- 
TION. 

When  not  sustained  against  a 
third  person  for  trust  funds. .  375 


JUDGMENT  IN  BAR. 

For  the  same  cause  of  action  — 
when  allowed  in  favor  of  dif- 
ferent debts 235 


JUDGMENT  ON  DEMURRER. 

Motion  to  vacate  on  the  ground 
of  violating  agreement 227 


JURY. 

PAQI. 

Communications  to,  or  instruc- 
tions given  —  how  to  be  made,  469 


L. 

LIFE  INSURANCE. 

When  contract  of  the  company 
violated  by  ceasing  to  do  busi- 
ness —  remedy  of  policyhold- 
ers 1 

Construction  of  policy — where 
assured  takes  it  for  his  wife 
and  children 221 

Liability  of  to  comply  with  a 
settled  arrangement  to  give 
notice  to  policy  holder 263 


LIFE  INSURANCE  COMPANY. 

Action  for  amount  of  policy  and 
share  of  profit — pleading  and 
parties 301 


M. 

MANDAMUS. 

What  is  insufficient  to  prevent 
the  issuing  of  a  peremptory 
mandamus  to  compel  the  pay- 
ment of  a  claim  by  auditor  of 
canal  department 461 

MARRIED  WOMEN. 

Liability  of  their  separate  estate 
for  necessaries  in  support  of 
their  families 312 

MECHANIC'S  LIEN. 

When  workman  under  con- 
tractor cannot  recover  of  the 
owner 385 


616 


NEW  YORK  PRACTICE  REPORTS. 


Index. 


MORTGAGE  FORECLOSURE. 

PAGE. 

Equitable  defense  —  stay  order- 
ed on  motion 20 

Decree  for  sale  no  bar  to  a  se- 
cond suit  for  same  . .  .  270 


MOTION. 

Denial  —  leave  to  renew  —  when 
and  how  new  application  to 
be  made 289 


K 

NATIONAL  BANKS. 

Their  power  to  deal  in  stocks, 
&c 320 

NEGLIGENCE. 
When  city  railroad  liable 475 

NEW  TRIAL. 

When  will  not  be  granted  — 
when  relationship  of  juror  no 
cause 451 

NOTICE  OF  PROTEST. 
When  notary's  seal  insufficient,  371 

P. 
PARTIES. 

Examination  of  parties  —  ad- 
verse party  before  service  of 
complaint 329 


PARTNERS. 

p. 

Secret  agreement  by  one  partner 
with  persons  dealing  with  the 
firm  —  accounts  between  — 
liens  . . 


PARTNERSHIP. 

What  constitutes  it  —  action  for 
damages  between  partners  — 
breach  of  contract  . .  ,48 


PAYMENT. 

Payment  made  upon  a  bond 
which  is  not  produced  and  has 
been  assigned,  is  invalid 407 


PRINCIPAL  AND  AGENT. 

When  principal  or  owner  liable 
for  the.  negligent  acts  of  his 
contractor  or  a^ent 500 


PROMISE. 

To  pay  a  draft  after  maturity  — 
when  insufficient  to  bind  de- 
fendant   371 


K. 

REMOVAL  OF  CAUSE. 

Into  United  States  circuit  court 
—  when  denied  for  want  of 
jurisdiction  in  said  court .... 


s. 

SALARIES. 

Regulation  of  civil  justices  in 
city  of  New  York  by  city 
charter 351 


NEW  YORK  PRACTICE  REPORTS. 


\ 
617 


Index. 


SALE    OF 


PERSONAL 
ERTY. 


PROP- 


When  fraudulent  and  void  as 
against  creditors  —  no  statu- 
tory change  of  possession. ...  75 


SERVICE. 

Of  summons  and  order  for  exa- 
mination of  defendant  — when 
will  be  set  aside  for  irregu- 
larity   436 


SET-OFF. 

Of  judgment  —  when  not  allow- 
ed pending  an  appeal 193 


STATUTE  OF  LIMITATIONS. 

When  defendant  summoned  un- 
der section  375  of  the  Code 
cannot  plead  the  statute  of 
limitations , .  479 


STREET  COMMISSIONER. 

In  the  city  of  Albany  —  how  ap- 
appointed,  &c 97 


SUPPLEMENTARY  PROCEED- 
INGS. 

When  issuing  of  a  second  exe- 
cution, after  debtor's  removal 
to  another  county,  not  neces- 
sary in  order  to  procure  an 
order  for  examination 188 


SURETIES. 

On  undertaking  —  when  dis- 
charged by  owner  of  judg- 
ment —  lien  of  judgment  dis- 
charged    27 

VOL.  LI  78 


PAGE. 

When  sureties  of  an  agent  of  an 
insurance  company  not  liable 
to  the  company  for  debts  due 
them  from  the  agent 413 


TAX  LEVY 

For  village  expenses  —  contract 
for  work,  when  presumed  to 
be  made  in  reference  to  the 
amount  of  tax. .  , .  280 


TITLE. 

Of  the  United  States  to  cotton 
sold  to  the  confederacy  dur- 
ing the  war  418 


TRADE  MARK. 

When  injunction  will  be  denied 
for  the  protection  of  a  pub- 
lishing company's  trade  mark,  402 

When  no  cause  of  action  for  in- 
fringement    455 

When  court  of  equity  will  refuse 
to  grant  injunction  against  in- 
fringers  of  trade  mark 457 


TRESPASS. 

On  land  —  joint  li ability  of  de- 
fendants —  evidence 22 


TRIAL. 

Order  putting  cause  over  the 
circuit,  not  appealable 355 


TRUST  FUNDS. 

Liability  of  executrix — where 
trust  funds  of  the  estate  are 
commingled  with  others 410 


618 


NEW  YORK  PRACTICE  REPORTS. 


Index. 


V. 

VOLUNTARY  ASSOCIATION. 

PAGE. 

When  remedy  of  .expelled  mem- 
ber is  by  action  for  his  restora- 
tion   92 


w. 

WAREHOUSEMEN    AND    BAI- 
LEES FOR  HIRE. 

Their  liability  on  receiving  prop- 
erty on  storage 305 


WILL. 

PAGE. 

When  legacies  not  chargeable 
upon  the  real  estate 260 

Construction  of 276 

Construction  of  —  post  nuptial 
settlement  —  condition  subse- 
quent  323 


WRIT  OF  ASSISTANCE. 

When  conclusive  between  par- 
ties as  to  possession  of  pre- 
mises—  merger  of  estates. . . .  297 


A"    •  •  •     I  III     I   I  I  I  II       I 
001  164329     3 


